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August  27,  sec.  26  (28  Stat,  552) 588 
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1898,  June  13,  Sched.  A  (30  Stat.,  469) 44 
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1901,  February  15  (31  Stat,  790) 604 

1901,  March  1,  sec.  26  (31  Stat,  869) 626 

1901,  March  2  (31  Stat,  910) 537 

1901,  March  3  (31  Stat,  1099) 580 

1901,  March  3  (31  Stat,  1162) 702 

1901,  March  3,  sec.  8  (31  Stat,  1449) 667 

1902,  March6,  sees.  4,  5,  10  (32  Stat,  51) 65,79 

1902,  March  6  (32  Stat,  51) 702 

1902,  March  22  (32  Stat,  78) 52 

1902,  April28  (32  Stat,  152) 616 

1902,  April28,  sec.  3(32Stat,  171) 81,95,103,544 

1902,  April  29,  sec.  1  (32  Stat,  176) 63€ 

1902,  April  29,  sec.  2  (32  Stat,  176) 562 

1902,  April  29  (32  Stat,  176) 544 

1902,  May  13  (32Stat,740) 663 

1902,  June  13  (32  Stat,  342) 594 

1902,  June  13,  sec.  14  (32  Stat,  376) 594 

1902,  June  27,  sec.  3  (32  Stat,  406) 9g 

1902,  June  28  (32  Stat,  456) 701 

1902,  June  30  (32  Stat,  571) 86 

1902,  July  1  (32  Stat,  630) 106,125,675,696 

1902,  July  1  (32  Stat,  678) 663 

1902,  July  1  (32  Stat,  691) 121,535,550 

1902,  July  1(32  Stat,  706) 645 

1902,  July  1,  par.  41  (32  Stat,  651) 689 

1902,  July  1  (32  Stat,  750) 556 

1903,  February  14  (32  Stat,  825) 697 

1903,  February  25  (32  Stat,  896) 703 

1903,  March  3  (32  Stat,  994) 624 

1903,  March  3  (32  Stat,  1059) 699 

1903,  March  3  (32  Stat,  1157) 675 

1903,  March  3,  sec.  36  (32  Stat,  1221) 707 
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HON.  PHILANDER  C.  KNOX,  OF  PENN- 
SYLVANIA. 

APPOINTED  APRIL  5,  1901, 


CUSTOMS  DUTIES  IN  CASES  OF  FORFEITURE. 

Regular  datiee  may  be  exacted  on  an  importation  of  foreign  goods,  not- 
withstanding the  goods  have  been  seized  and  forfeited  for  a  violation 
of  section  9  of  the  customs  administrative  act  of  June  10,  1890  (26 
Stat.,  135),  and  the  whole  of  the  proceeds  from  their  sale  applied  to 
the  use  of  the  United  States. 

There  is  no  authority  for  the  practice  of  the  Treasury  Department  to 
exact  duties,  when  forfeiture  prevails,  only  in  those  cases  which  arise 
under  section  32  of  the  tariff  act  of  July  24,  1897  (30  Stat,  211,  212), 
and  not  in  other  customs  revenue  cases  involving  forfeiture. 

Department  of  Justice, 

March  12,  190S. 
Sir:  1  am  in  receipt  of  your  letter  of  February  12,  asking 
for  an  expression  of  my  opinion  as  to  whether  the  Govern- 
ment is  authorized  to  exact  duties  on  an  importation  of  for- 
eign goods  when  said  goods  are  seized,  forfeited,  and  the 
whole  of  the  proceeds  applied  to  the  use  of  the  United 
States. 

It  appears  from  your  letter  that  an  importation  of   a 

quantity  of  tobacco  was  made  and  entered  for  warehouse  at 

the  port  of  New  York,  that  a  portion  of  the  tobacco  was 

seized  and  forfeited  for  violation  of  section  9  of  the  act  of 

19219—03 1  1 
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June  10,  1890,  that  the  proceeds  of  the  sale  were  less  than 
the  duties  which  would  have  accrued  but  for  the  forfeiture, 
had  the  tobacco  been  withdrawn  for  consumption,  and  that 
the  collector  demanded  of  the  importers  payment  of  a  sum 
equivalent  to  the  duty,  less  the  proceeds  from  the  sale,  basing 
his  action  on  Treasury  decisions  22008*,  22146,  22169,  and 
22218,  in  relation  to  the  collection  of  50  per  cent  additional 
duties  under  section  7  of  the  customs  administrative  act  as 
amended  by  section  32  of  the  act  of  July  24,  1897.  You 
state  further  that  "it  has  been  and  is  the  practice  to  exact 
duty  when  forfeiture  prevails  only  in  cases  arising  under 
section  32  of  the  act  of  July  24, 1897;  in  other  customs  rev- 
enue cases  involving  forfeiture  and  sale  the  importer  is  not 
required  to  pay  duties." 

The  duty  on  tobacco  (not  manufactured)  is  a  specific  duty. 
Section  7  of  the  customs  administrative  act  of  June  10, 
1890,  as  amended  by  section  32  of  the  act  of  July  24,  1897, 
refers  exclusively  to  merchandise  on  which  an  ad  valorem 
duty  is  imposed,  and  the  question  as  to  the  collection  of 
additional  duties  under  that  section  can  not  arise  in  this 
case. 

The  question  to  be  considered  hinges  on  the  construction 
of  section  9  of  the  customs  administrative  act  of  June  10, 
1890,  which  provides  that  if  any  owner,  importer,  etc., 
shall  make  or  attempt  to  make  any  entry  of  imported  mer- 
chandise by  means  of  any  f i-audulent  or  false  invoice,  etc. , 
or  by  means  of  any  false  or  fraudulent  practice  or  appliance 
whatsoever,  etc.,  by  means  whereof  the  United  States  shall 
be  deprived  of  the  lawful  duties,  or  any  portion  thereof, 
accruing  upon  the  merchandise — 

*  *  *  "  such  merchandise,  or  the  value  thereof,  to  be 
recovered  from  the  person  making  the  entry,  shall  be  for- 
feited *  *  *  ;  and  such  person  shall,  upon  conviction, 
be  fined  for  each  offense  a  sum  not  exceeding  five  thousand 
dollars,  or  be  imprisoned  for  a  time  not  exceeding  two  years, 
or  both,  in  the  discretion  of  the  court." 

This  section  provides  two  penalties — one  against  the  goods 
and  one  against  the  person.  The  one  against  the  goods  has 
been  adjudged  and  executed.     It  seems  that  criminal  prose- 
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cution  under  the  section  is  not  involved  or  invoked.  Have 
the  remedies  been  exhausted,  or  is  the  United  States  now 
entitled  to  assess  and  collect  the  regular  duties  notwith- 
standing the  forfeiture? 

The  tariff  act  of  July  24,  1897,  prescribes  the  ''lawful 
duties"  which  shall  be  ''levied,  collected  and  paid"  upon 
imported  merchandise.  There  can  be  no  doubt  that  duties 
accrue  to  the  United  States  upon  importation.  In  Meredith 
V.  United  States  (13  Pet.,  486,  493)  it  was  held  that  "the 
duties  due  upon  all  goods  imported  constitute  a  personal 
debt  due  to  the  United  States  from  the  importer  (and  the 
consignee  for  this  purpose  is  treated  as  the  owner  and 
importer)  independently  of  any  lien  on  the  goods  and  any 
bond  given  for  the  duties."  As  the  syllabus  puts  it,  "  the 
importers  of  goods  do,  in  virtue  of  the  importation  thereof, 
become  personally  indebted  to  the  United  States  for  the 
duties  thereon."  The  case  of  United  States  v.  Boyd  (23 
Blatchf . ,  299)  speaks  of  the  "  very  ancient  doctrine  that  duty 
lies  for  customs  due  upon  merchandise  even  though  the 
goods  are  forfeited."  ( United  States  v.  A  Cargo  of  Sugar ^ 
3  Sawy. ,  27.)  This  is  the  import  of  the  common-law  author- 
ities. {Salter  v.  Malapei*t^  1  Roll.  Rep.,  383.)  From  this 
decision  Chief  Baron  Comyns  (Dig.  Debt,  A.  9)  deduced  the 
principle  that  under  the  head  of  debt  upon  contract  implied 
the  law  is  that  debt  lies  for  customs  due  for  merchandise 
though  the  goods  are  forfeited  for  non-payment.  The  opin- 
ion of  the  court  of  exchequer  was  that  "  duties  were  due  by 
the  unlading."  {Swinerton  v.  WoJstonhohiie^  reported  in  Sir 
Matthew  Hale's  Treatise  on  the  Customs:  Harg.  L.  T.,  214.) 

These  doctrines  are  followed  in  cases  which  unquestionably 
hold  that  the  payment  of  duties  is  no  bar  to  a  subsequent 
proceeding  to  forfeit;  that  if  the  duties  remain  unpaid,  pro- 
ceedings to  forfeit,  whether  determined  in  favor  of  the 
Government  or  the  importer,  do  not  terminate  the  Govern- 
ment's right  to  enforce  the  liability  for  duty.  The  importer 
"loses  as  well  the  duties  paid  or  secured  as  the  property 
seized  and  condemned."  {Hoyt  v.  United  States^  10  How., 
137;  Wood  v.  United  States,  16  Pet.,  362;  Taylor  v.  United 
States,  3  How.,  197.)  "The  circumstance  that  the  duties 
have  not  been  paid  when  the  proceeding  to  forfeit  the  goods 
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is  instituted  is,  in  reason,  attended  with  no  difference  in 
favor  of  the  importer.  If  the  proceeding  is  groundless,  the 
goods  are  to  be  restored  to  him,  but  the  regular  duties  are 
to  be  paid.  If  the  goods  are  condemned,  he  loses  them,  but 
this  does  not  exempt  him  from  liability  for  the  duties.'' 
(Opinion  of  district  court  for  eastern  district  of  Pennsyl- 
vania, Cadwalader,  J.,  in  United  States  v.  8ega/rs^  3  Phil. 
Rep.,  617,  622.)  This  case  cites  Meredith  v.  United  States 
(13  Pet.,  p.  493),  in  which  the  Supreme  Court  approved 
a  decision  of  the  English  court  of  exchequer  (Anstr.,  668) 
that  even  ''  where  a  dutiable  article  was  lost  or  destroyed  by 
a  casualty  before  it  became  available  to  the  party  personally 
liable  for  the  duty,  his  liability  nevertheless  continued."  It 
seems,  then,  that,  as  in  other  branches  of  the  law,  the  civil 
liability  is  not  avoided  because  the  punitive  remedy  has  been 
pursued. 

Some  of  the  authorities  cited  refer  to  forfeiture  for 
fraudulent  undervaluation  rather  than  for  entry  on  false  or 
fraudulent  invoice,  and  involve  considerations  respecting 
additional  duties  which  under  some  laws  are  penal  and 
under  others  are  not.  The  two  offenses  lie  close  together, 
and  the  underlying  principles  are  applicable  a  fortiori  to 
the  graver  offense  of  entry  by  means  of  a  false  invoice  or 
"any  false  or  fraudulent  practice  or  appliance  whatsoever." 

While  the  authorities  appear  to  be  unanimous  that  in 
cases  of  fraudulent  undervaluation  as  well  as  of  fraudulent 
or  false  invoices,  forfeiture  and  the  collection  of  regular 
duties  may  i^voceeA  pa7*i  passu^  the  Supreme  Court  declared 
in  the  case  of  the  67  Packages  of  Dry  Goods  (17  How.,  85, 
94)  that  if  additional  duty  has  been  levied,  the  Government 
can  not  forfeit  (see  also  Murray  v.  Arthur^  13  Blatchf.,  413), 
upon  which  the  Treasury  Department  based  rulings  under 
earlier  laws  to  the  effect  that  the  Government  may  '*sue  for 
forfeiture  or  impose  the  additional  diity^  but  it  can  not  do 
both."  (Art.  896,  regulations  for  1892;  see  also  unpublished 
ruling  of  1878^)  This  seems  to  have  been  the  Treasury  rule 
until  the  existing  form  of  section  7  of  the  customs  adminis- 
trative act  became  law  (sec.  32,  act  of  July  24,  1897), 
when,  upon  the  express  requirements  of  that  section,  and 
the  provision  that  additional  duties  shall  not  be  construed 
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to  be  penal,  the  Treasury  regulations  were  changed  and  the 
rule  adopted  contemplates  regular  duties,  additional  duties 
and  forfeiture  as  well  in  proper  cases  coming  within  the 
law.  (T.  D,  20306;  art.  1425  of  Treasury  regulations  of 
1899.)  The  Government  construction  of  section  32  afore- 
said has  been  sustained  by  the  courts.  ( United  States  v.  1^621 
Pounds  of  Fur  Clippings^  106  Fed.  Rep.,  161;  United 
States  V.  Oray;  United  States  v.  Baldirin^  107  Fed.  Rep., 
104.) 

It  is  thus  dear  that  the  rulings  of  the  Treasury  Depart- 
ment under  earlier  laws  manifestly  referred  to  the  incom- 
patibility of  forfeiture  Sind  additional  duties.  On  the  other 
hand,  the  Treasury  published  rulings  show  that  the  regular 
duties  must  be  collected  even  if  the  godds  are  forfeited. 
(Art.  1092,  Regulations  of  1884.)  This  accords  with  the 
decisions  as  referred  to  above. 

In  United  States  v.  600  Boxes  of  Pipes  (2  Abb.,  500),  it 
is  held  that  regular  duties  are  due  and  payable  upon  a  decree 
in  favor  of  claimants  in  forfeiture  proceedings;  and  in  United 
States  V.  Segars^  tU  supra^  it  was  held  that  regular  duties 
shotdd  be  exacted  where  the  goods  were  forfeited,  and  that 
it  makes  no  difference  whether  the  duties  have  or  have  not 
been  paid  at  the  time  of  forfeiture,  or  whether  the  forfeiture 
proceedings  result  in  favor  of  the  claimant  or  the  Govern- 
ment. 

I  have  traced  this  subject  somewhat  minutely,  because 
your  letter  states  that  it  is  not  the  practice  of  your  Depart- 
ment in  customs  revenue  cases  other  than  those  arising  under 
section  32  of  the  act  of  July  24, 1897,  to  require  an  importer 
to  pay  duties  when  there  has  been  a  forfeiture  and  sale  of  his 
goods;  but  I  am  constrained  to  say  that  I  find  no  authority 
for  this  practice,  either  in  the  decisions  of  the  courts  or  the 
rulings  of  your  Department.  And  I  can  find  no  intimation 
to  that  effect  in  the  decision  of  the  circuit  court  of  appeals 
in  the  Baldurin  case  which  you  mention,  not  yet  repoi*ted. 
[113  Fed.  Rep.,  217.] 

It  is  obvious,  under  the  peculiar  rule  of  paragraph  213  of 
the  Dingley  tariff  act,  which  applies  the  wrapper  tobacco 
duty  to  an  entire  package  of  filler  tobacco  if  it  contains 
more  than  15  i)er  cent  of  wrapper  tobacco,  that  a  very  oner- 
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OU8  burden  might  be  placed  upon  consignees  who  are  them- 
selves wholly  innocent  of  any  intention  to  defraud.  If  the 
question  here  turns  upon  that  situation  and  such  are  the 
facts,  it  IS  the  misfortune  of  the  consignees  here  to  be 
burdened  or  punished  for  the  faults  of  others;  but  I  can  not 
perceive  how  any  equity  which  they  might  show  may  be 
recognized  consistently  with  the  law.  1  advise  you  that  the 
Government  is  authorized  to  exact  duties  on  an  importation 
of  foreign  goods  when  said  goods  are  seized,  forfeited  and 
the  whole  of  the  proceeds  applied  to  the  use  of  the  United 
States. 

Very  respectfully, 

P.  C.  KNOX. 
The  Secbetabt  of  the  Treasury. 


HONOLULU  A  PACIFIC  PORT— DRAWBACK. 

Honolulu  ia  a  Pacific  port  of  the  United  States  within  the  meaning  of 
the  tariff  act  of  July  24,  1897  (30  Stat,  151,  190),  and  coal  imported 
into  the  United  States,  which  is  afterwards  used  for  fuel  on  board  a 
vessel  propelled  by  steam  plying  between  the  ports  of  New  York  and 
Honolulu  and  registered  under  the  laws  of  the  United  States,  is  enti- 
tled to  drawback  under  paragraph  415  of  that  act. 

Department  of  Justice, 

March  19,  1902. 

Sir:  1  have  the  honor  to  acKnowledge  the  receipt  of 
3'our  letter  of  the  13th  instant  relative  to  the  allowance  of 
drawback,  under  the  provisions  of  paragraph  415  of  the 
tariflf  act  of  July  24,  1897,  on  coal  used  as  fuel  on  board  a 
vessel  registered  under  the  laws  of  the  United  States  and 
propelled  by  steam  and  plying  between  the  ports  of  New 
York  and  Honolulu.  You  ask  for  an  opinion  as  to  whether 
Honolulu  is  a  Pacific  port  of  the  United  States  within  the 
meaning  of  said  paragraph. 

It  is  provided  in  said  paragraph  ''that  on  all  coal 
imported  into  the  United  States  which  is  afterwards  used 
for  fuel  on  board  vessels  propelled  by  steam  and  engaged 
in  trade  with  foreign  countries,  or  in  trade  between  the 
Atlantic  and  Pacific  ports  of  the  United  States,  a  drawback 


Digitized  by  VjOOQIC 


The  Secretary  of  the  Treasury,  7 

shall  be  allowed  equal  to  the  duty  imposed  by  law  upon 
such  coal,  and  shall  be  paid  under  such  reflations  as  the 
Secretary  shall  prescribe." 

In  the  act  to  provide  a  government  for  the  Territory  of 
Hawaii  (31  Stat.,  161,  sec.  98),  it  is  provided  that  all  vessels 
carrying  Hawaiian  registers  on  August  12, 1898,  and  owned 
by  citizens  of  the  United  States  or  citizens  of  Hawaii, 
''shall  be  entitled  to  be  registered  as  American  vessels, 
with  the  benefits  and  privileges  appertaining  thereto,  and 
the  coasting  trade  between  the  islands  aforesaid  and  any 
other  portion  of  the  United  States  shall  be  regulated  in 
accordance  with  the  provisions  of  law  applicable  to  such 
trade  between  any  two  great  coasting  districts." 

Section  88  of  the  same  act  provides  ''that  the  Territory 
of  Hawaii  shall  comprise  a  customs  district  of  the  United 
States,  with  ports  of  entry  and  delivery  at  Honolulu,  Hilo, 
Mahukona,  and  Kahului." 

It  was  held  in  Ifiius  v.  I^eio  York  and  Portf>  Rico  Steain- 
ship  Company  (182  U.  S.,  392)  that  vessels  engaged  in  trade 
between  Porto  Rican  ports  and  ports  of  the  United  States 
are  engaged  in  the  coasting  trade,  and  that  steam  vessels 
engaged  in  such  trade  are  coastwise  vessels  under  Revise  d 
Statutes.  Mr.  Justice  Brown,  speaking  for  the  court,  said 
(p.  396):  '•'At  the  same  time  trade  with  that  island  is  prop- 
erly a  part  of  the  domestic  trade  of  the  country  since  the 
treaty  of  annexation,  and  is  so  recognized  by  the  Porto 
Rican  or  Foraker  act.  By  section  9,  the  commissioner  of 
navigation  is  required  to  '  make  such  regulations  *  *  * 
as  he  may  deem  expedient  for  the  nationalization  of  all  ves- 
sels owned  by  the  inhabitants  of  Porto  Rico  on  April  11, 
1899,  *  *  *  and  for  the  admission  of  the  same  to  all 
the  benefits  of  the  coasting  trade  of  the  United  Stat(\s;  and 
the  coasting  trade  between  Porto  Rico  and  the  United  States 
shall  be  regulated  in  accordance  with  the  provisions  of  law 
applicable  to  such  trade  between  any  two  great  coasting 
districts  of  the  United  States.'  By  this  act  it  was  evidently 
intended,  not  only  to  nationalize  all  Porto  Rican  vessels  as 
vessels  of  the  United  States,  and  to  admit  them  to  the  bene- 
fits of  their  coasting  trade,  hut  to  place  Porto  Rico  suhstan- 
iially  upon  the  coast  of  the    United   States^  and   vessels 
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engaged  in  trade  between  .that  island  and  the  continent  as 
engaged  in  the  coasting  trade." 

Congress  in  providing  for  the  refunding  of  the  duty  on 
cx)al  afterwards  used  as  fuel  on  board  American  steam  ves- 
sels engaged  in  trade  *'  between  the  Atlantic  and  Pacific  ports 
of  the  United  States "  thereby  made  a  distinction  in  favor 
of  American  vessels  engaged  in  the  coasting  trade  carried 
on  by  long  voyages  around  the  Horn  as  against  those  en- 
gaged in  other  coasting  trade.  A  special  privilege  was 
granted  the  former,  and  there  is  every  reason  to  believe  that 
Congress  in  passing  the  Hawaiian  act  intended  to  extend  to 
American  coastwise  vessels  trading  there  not  only  the  priv- 
ileges and  laws  common  to  all  American  coastwise  vessels 
and  trade,  but  the  particular  law  and  privilege  concerning 
such  vessels  engaged  in  the  long  voyage  around  the  Horn. 

Hawaii  is  in  the  Pacific,  is  not  so  far  south  as  Porto  Rico, 
nor  so  far  west  as  the  western  ports  of  Alaska.  If  the 
Porto  Rican  act  placed  Porto  Rico  "substantially  upon  the 
coast  of  the  United  States,"  it  is  difficult  to  perceive  why 
the  Hawaiian  act,  almost  identical  in  language,  did  not  place 
Hawaii  substantially  upon  the  coast. 

I  am  therefore  of  the  opinion  that  Honolulu  is  a  Pacific 
port  of  the  United  States  within  the  meaning  of  paragraph 
415  of  the  act  of  July  24,  1897. 
Respectfully, 

P.  C.  KNOX. 

The  Secretary  op  the  Treasury. 


PUBLIC  LANDS  OF  PORTO  RICO. 

The  so-called  ** public  lands'*  of  Porto  Rico  which,  prior  to  the  treaty 
of  Paris  of  December  10,  1898  (30  Stat.,  1754),  l>elonped  to  Spain, 
were,  by  that  treaty,  ceded  to  and  now  belong  to  the  United  States, 
and  not  to  Porto  Rico. 

Department  of  Justice, 

March  19, 1902. 
Sir:  I  have  received  your  letter  of  the  6th  instant  re- 
questing my  opinion  ''upon  the  question  presented  in  the 
accompanying  report  of  the  commissioner  of  the  interior 
for  Porto  Rico,  for  the  fiscal  year  ended  June  30,  1901,  as 


Digitized  by  VjOOQLC 


The  Secretary  of  the  Interior.  9 

to  whether  the  so-called  '  public  lands '  of  Porto  Rico  were 
ceded  as  'Crown  lands'  to  the  United  States  by  the  treaty 
of  Paris  concluded  December  10,  1898,  and  proclaimed 
April  11, 1899  (30  Stat.,  1754),  or  were  they  and  did  they 
remain  the  property  of  Porto  Rico  as  '  State  lands  ? ' '' 

You  inclose  a  letter  from  the  governor  of  Porto  Rico, 
dated  Februaiy  14, 1902,  concerning  a  bill  in  Congress  giv- 
ing supervisory  authority  to  the  Secretary  of  the  Interior 
over  the  public  lands  in  Porto  Rico. 

Upon  examining  the  report  of  the  commissioner  of  the  inte- 
rior for  Porto  Rico,  the  question  presented  there  is  found  to 
be  whether,  in  view  of  Article  VIII  of  the  treaty  of  Paris,  the 
lands  in  Porto  Rico  not  owned  by  individuals  but  by  the 
public,  and  not  being  in  public  use  for  roads,  buildings,  etc., 
belonged  to  the  province  or  island  of  Porto  Rico,  instead  of 
to  the  Crown  of  Spain,  and  now  belong  to  Porto  Rico 
rather  than  to  the  United  States. 

The  commissioner  of  the  interior  for  Porto  Rico  quotes 
Article  VIII  of  the  treaty  as  ceding  in  Porto  Rico  "  all  the 
buildings,  wharves,  barracks,  forts,  structures,  public  high- 
ways, and  other  immovable  property  which,  in  conformity 
with  law,  belong  to  the  public  domain,  and  as  such  belong 
to  the  crown  of  Spain,"  and  declaring  that  the  cession  should 
not  "  in  any  respect  impair  the  property  or  rights  which 
by  law  belong  to  the  peaceful  possession  of  property  of  all 
kinds  of  provinces,  municipalities,  public  or  private  estab- 
lishments, ecclesiastic  or  civic  bodies,  or  any  other  associa- 
tions having  legal  capacity  to  acquire  and  possess  property 
in  the  aforesaid  territories,  renounced  or  ceded,  or  of  pri- 
vate individuals,  of  whatsoever  nationality  such  individuals 
may  be." 

The  commissioner  says  that  "  no  other  provision  for  the 
cession  of  public  lands  in  Porto  Rico  appears  in  the  treaty," 
and  that  the  Civil  Code  of  Spain,  extended  to  Porto  Rico 
by  decree  of  July  31,  1889,  provides: 

"Abt.  338.  Property  is  of  public  or  private  ownership. 
"Art.  339.  Property  of  public  ownership  is— 
**  1.  That  destined  to  the  public  use,  such  as  roads,  canals, 
rivers,   torrents,   ports,   and   bridges   constructed   by   the 
State,  and  banks,  shores,  roadsteads,  and  that  of  a  similar 
character. 
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*''  2.  That  belon^ng  exclusively  to  the  State  without  being 
for  public  use  andwnich  is  destined  to  some  public  service 
or  to  the  development  of  the  national  wealth,  such  as  walls, 
fortresses,  and  other  works  for  the  defense  of  the  territory, 
and  mines,  until  their  cession  has  been  granted. 

"Art.  340.  All  other  property  belonging  to  the  State 
which  has  not  the  conditions  stated  in  the  preceding  article 
is  considered  as  private  property." 

The  commissioner  then  says: 

*'  The  definition  of  property  of  public  ownership  is  quite 
clearly  ^ven,  and  does  not  embrace  '  public  lands,'  as  the 
expression  is  understood  and  applied  in  the  United  States, 
but  article  840  classifies  such  lands,  if  the  property  of  the 
State,  as  private  proi)erty. 

"  The  point  I  would  raise  is  whether  the  so-called  '  public 
lands '  of  Porto  Rico  were  ceded  to  the  United  States  by  the 
treaty  of  Paris  as  '  Crown '  lands,  or  were  they  and  do  they 
remain  the  property  of  Porto  Kico  as  '  State '  lands." 

I  shall  endeavor  to  answer  the  question  as  I  presume  you 
would  wish  to  have  it  stated  rather  than  as  it  has  been  for- 
mulated by  the  commissioner. 

The  commissioner  makes  a  fundamental  mistake  in  assum- 
ing that  Article  VIII  is  the  only  provision  of  the  treaty  to 
be  interpreted.  By  Article  II  Spain  ceded  to  the  United 
States  "  the  island  of  Porto  Rico." 

It  might  be  admitted  that  Article  VIII  of  the  treaty  con- 
cerns only  buildings,  wharves,  highways,  and  other  like 
property  without  thereby  admitting  that  the  lands  now  in 
question  do  not  belong  to  the  United  States.  It  may  be 
that  the  purpose  of  Article  VIII  was  to  cede  only  such  prop- 
erty as  article  339  of  the  civil  code  embraces  under  property 
of  public  ownership.  It  by  no  means  follows  that  the  lands 
not  mentioned  by  Article  VIII  as  such  property  were,  by 
virtue  of  the  same  treaty,  to  ''remain  the  property  of  Porto 
Rico  as 'State 'lands." 

The  treaty  did  not  cede  anything  to  Porto  Rico.  It  ceded 
the  island  to  the  United  States.  If,  then,  the  lands  now  in 
question  did  not  belong  to  Porto  Rico  before  the  cession,  the 
treaty  has  not  transferred  to  Porto  Rico  the  title,  but  has 
transferred  it  as  part  of  the  title  to  the  island  itself  to  the 
United  States. 
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The  latter  part  of  Article  VIII  does  not  purport  to  ^ve 
the  province  of  Porto  Bico  anything  it  did  not  already  own. 

Porto  Rico  unquestionably  belonged  to  Spain  by  right  of 
discovery  and  conquest,  in  consequence  of  the  exertions  of 
the  people  and  Government  of  Spain,  and  not  of  any  exer- 
tions of  any  people  of  Porto  Rico.  The  public  lands  of 
Porto  Rico,  as  we  understand  the  expression,  thus  came 
into  the  ownership  of  the  Spanish  Government  subject  to 
the  rights  of  the  Indians,  who  have  gradually  disappeared. 
The  lands  there  not  owned  by  individuals  are  commonly 
spoken  of  as  lands  of  the  State  {eatddo)^  and  the  State  means 
not  Porto  Rico  but  Spain. 

Exh.  R,  App.  II  Rep.  £vac.  Commission,  Porto  Rico. 

Rep.  Gen.  Davis  on  Civil  Aff.,  P.  R.,  1899,  pp.  41,  240. 

Rep.  Commissioner  Int.  for  P.  R.,  1900,  pp.  5,  8. 

Rep.  on  P.  R.,  by  Carroll,  1899,  p.  512. 

56,  2nd,  Sen.  doc.  117,  pp.  6,  7. 

Regulations,  Law  of  Em.  Domain,  Porto  Rico  (royal 
decree,  1879),  art.  16. 

Provincial  and  Municipal  Laws,  Porto  Rico  (royal  decree, 
1896),  chap.  3,  art.  14. 

Law  of  Railroads,  Porto  Rico  (royal  decree,  1887),  Chap. 
IV,  art.  31;  Chap.  X,  art.  63. 

Regulations  for  execution  of  above.  Chap.  11,  art.  7, 10. 

Law  of  Public  Works,  Porto  Rico,  Chap.  I,  arts.  1, 2, 3, 4, 
5;  Chap.  VIII,  art.  94,  95, 106, 108, 112;  Chap.  IX,  art.  116. 

Regulations  for  execution  of  above,  Chap.  VIII,  art.  122. 

Mining  Law,  Porto  Rico  (royal  decrees,  1883, 1884),  Chap. 
I,  art.  2. 

I  have  not  found  in  the  laws  of  the  Indies  or  any  of  the 
royal  ced/ulas^  orders  or  decrees  concerning  Poi'to  Rico  that 
for  any  good  or  valuable  consideration,  or  otherwise,  the 
title  to  lands  acquired  by  Spain  through  the  discovery  and 
conquest  was  transferred  to  the  people  of  the  island  or 
province  or  to  its  government. 

Provinces  of  Spain,  and  Porto  Rico  was  one,  were  capa- 
ble of  owning  and  did  own  lands  (see  citations  above).  They 
usually  owned  them,  however,  as  our  States  of  recent 
admission  to  the  Union  have  owned  small  quantities  of 
former  public  lands  of  the  United  States  through  special 
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grants  by  Congress  in  aid  of  internal  improvements,  educa- 
tion, etc.,  or  as  the  States  own  land  acquired  from  individ- 
uals in  consequence  of  debts  and  taxes  {Alcuiilla^  Diccion- 
ario  de  la  Administra^cum  Espanola).  It  may  be  that  the 
records  at  San  Juan  show  that  the  province  of  Porto  Rico 
owned  some  land  in  this  way.  If  so,  the  latter  part  of 
Article  VIII  of  the  treaty  may  embrace  its  title. 

But  I  understand  your  question  to  concern  the  general 
mass  of  what  we  should  call  ''public  lands."    These,  in  my 
opinion,  belonged  to  Spain,  and,  by  virtue  of  the  treaty  of 
Paris,  now  belong  to  the  United  States. 
Respectfully, 


The  Secretary  of  the  Interior. 


P.  C.  KNOX. 


GENERAL  APPRAISER-OFFICE-INCOMPATIBLE  SERVICE. 

The  provision  in  section  12  of  the  customs  administrative  act  of  June  10, 
1890  (26  Stat,  136),  directing  that  a  general  appraiser  '*  shall  not  be 
engaged  In  any  other  business,  avocation,  or  employment,*'  is  not 
applicable  to  the  case  of  a  general  appraiser  detailed  by  the  Secretary 
of  the  Treasury,  without  additional  compensation,  as  "an  expert  to 
represent  the  United  States  in  the  international  commission  for  the 
conversion  of  the  present  Chinese  tariff  into  specific  rates."  That 
provision,  in  connection  with  other  provisions  of  the  law,  means  that 
such  officer  can  not  hold  another  office  under  the  Government  or  be 
engaged  in  other  incompatible  Government  service. 

There  is  no  incompatibility  between  the  office  of  general  appraiser 
and  the  special  service  of  expert  for  w^hich  such  officer  was  detailed, 
the  latter  service  being  a  mere  employment  without  compensation, 
and  not  an  office. 

Department  of  Justice, 

April  2,  190e. 

Sir:  Your  request  to  the  Secretary  of  State  to  make  a 
report  to  you  in  connection  with  the  Treasury  and  the 
Attorney-General's  Office  on  the  status  of  Mr.  Thaddeus  S. 
Sharretts,  a  member  of  the  Board  of  General  Appraisers, 
has  come  to  me  from  the  Secretary  of  the  Treasury  after 
consideration  by  him  and  the  Secretary  of  State. 

It  seems  that  in  August  of  last  year  the  State  Department 
requested  the  Treasury  Department  to  "detail  an  expert  to 
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represent  the  United  States  in  the  international  commission 
for  the  conversion  of  the  present  Chinese  tariff  into  specific 
rates."  After  intermediate  correspondence  the  Secretary 
of  the  Treasury  selected  Mr.  Sharretts  as  such  representa- 
tive of  the  United  States,  and  thereupon  the  latter  proceeded 
to  China  upon  this  special  service  under  the  auspices  of  the 
Departments  of  State  and  the  Treasury,  where  he  now  is. 
I  draw  from  the  memoranda  of  those  Departments  on  the 
subject  the  following  additional  facts: 

That  the  service  of  an  expert  in  the  adjustment  of  the 
Chinese  tariffs  was  necessary  and  important  for  the  inter- 
ests of  the  United  States;  that  Mr.  Sharretts  was  well 
qualified  by  his  ability  and  experience  to  perform  the  nec- 
essary duties;  that  while  these  duties  in  connection  with 
the  international  commission  are  not  the  usual  duties  of  a 
United  States  general  appraiser,  the  Secretary  of  the  Treas- 
ury did  not  believe  that  the  provision  of  the  customs  admin- 
istrative act  (sec.  12,  act  of  June  10,  1890),  directing  that  a 
general  appraiser  '^  shall  not  be  engaged  in  any  other  busi- 
ness, avocation,  or  employment"  had  any  application  here; 
that  Mr.  Sharretts  is  not  in  receipt  of  any  pay  or  emolu- 
ments on  account  of  this  special  service;  that  his  actual  and 
necessary  expenses  only^  while  attending  to  the  revision  of 
the  Chinese  tariff,  are  paid  by  the  Department  of  State  in 
accordance  with  the  understanding  had  with  the  Treasury 
Department. 

In  United  States  v.  Maurice  (2  Brock.,  96)  Chief  Justice 
Marshall  says: 

"An  office  is  defined  to  be  *  a  public  charge  or  employ- 
ment,' and  he  who  performs  the  duties  of  the  office  is  an 
officer.  If  employed  on  the  part  of  the  United  States,  he  is 
an  officer  of  the  United  States.  Although  an  office  is  ^  an 
employment,'  it  does  not  follow  that  every  employment  is 
an  office.  A  man  may  certainly  be  employed  under  a  con- 
tract, express  or  implied,  to  do  an  act  or  perform  a  service, 
without  becoming  an  officer.  But  if  a  duty  be  a  continuing 
one,  *  *  *  it  seems  very  difficult  to  distinguish  such 
a  charge  or  employment  from  an  office,  or  the  person  who 
performs  the  duties  from  an  officer." 
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In  United  States  v.  Rartwell  (6  Wall.,  386,  393)  the  defi 
nition  is  as  follows: 

"An  office  is  a  public  station,  or  employment,  conferred  by 
the  appointment  of  government.  The  tenn  embraces  the 
ideas  of  tenure,  duration,  emolument,  and  duties.  The 
employment  of  the  defendant  was  in  public  service  of  the 
United  States.  *  ♦  *  His  duties  were  continuing  and 
permanent,  not  occasionally  or  temporary." 

These  views  have  been  invoked  in  rulings  which  hold  that 
certain  special  employment  or  additional  service  is  not  in- 
compatible with  an  office  under  the  United  States,  and  does 
not  even  preclude  the  payment  of  compensation  for  the 
special  employment  under  the  prohibitions  of  sections  1763- 
1765,  Revised  Statutes,  and  section  2  of  the  act  of  July  31, 
1894,  28  Stat.,  162,  205  (22  Opin.,  184;  2  Comp.  Dec,  271; 
id. ,  467).  Here  the  question  of  additional  compensation  is 
not  involved,  and  it  seems  clear  that  the  special  service  does 
not  constitute  an  office.  Inasmuch  as  Mr.  Sharrotts  receives 
no  additional  compensation  and  does  not  fill  two  distinct 
places,  his  case  is  not  covered  in  either  aspect  by  United 
States  V.  Saunders  (120  U.  S. ,  126),  which  held  (prior  to  the 
act  of  1894  above  cited)  on  the  one  hand  that  where  there  are 
two  distinct  offices  or  employments,  each  with  its  own  duties 
and  compensation,  both  may  be  held  by  one  person  at  the 
same  time,  notwithstanding  sections  1763-1765,  R.  S.;  and 
implied  very  clearly,  on  the  other  hand,  that  where  an  offi- 
cer performs  added  duties  under  his  appointment  to  a  single 
place,  as  by  direction  of  the  head  of  his  Department,  the 
statute  then  provides  that  he  shall  receive  no  additional 
compensation  for  that  class  of  duties  unless  it  is  so  provided 
by  special  legislation. 

Nor  is  there  any  incompatibility  between  the  office  of  a 
general  appraiser  and  the  special  service  in  this  case,  a  point 
touched  upon  as  to  two  military  commissions,  in  22  Opin. , 
237.  There  are  man}^  precedents  for  such  special  service  by 
officers  of  the  Government,  some  of  which  were  indicated 
by  Mr.  Griggs  in  22  Opin.,  184,  above  cited.  There  are 
also  recent  precedents  of  which  you  know. 

I  agree  with  foimer  Secretary  Gage  in  thinking  that  the 
provision  in  section  12  of  the  customs  administrative  act, 
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forbidding  general  appraisers  to  be  engaged  in  any  other 
busine^,  avocation,  or  employment,  is  not  applicable  to  this 
case.  That  language  means,  of  course,  that  general  apprais- 
ers shall  give  their  whole  time  to  their  public  duties,  and 
shall  not  be  engaged  in  any  private  occupation;  and  it  means, 
in  connection  with  other  provisions  of  the  law,  that  they  can 
not  hold  another  office  under  the  Government  or  be  engaged 
in  other  incompatible  Government  service.  But  I  do  not 
think  it  means  that  a  general  appraiser,  specially  qualified 
for  the  important  public  service  presented  in  this  case,  is 
not  permitted  to  perform  that  service.  It  is  to  be  assumed, 
if  the  exigencies  of  the  customs  branch  of  the  public  busi- 
ness required  at  this  particular  juncture  Mr.  Sharrett's  un- 
remitting attendance  upon  the  duties  of  the  Board  of  General 
Appraisers  that  the  Secretary  of  the  Treasury  would  not 
have  employed  him  or  detailed  him  upon  this  extraordinary 
mission. 

1  have  the  honor  to  advise  you,  therefore,  that  in  my 
opinion  Mr.  Sharrett's  present  employment  is  not  repugnant 
to  his  character  as  a  member  of  the  Board  of  General  Ap- 
praisers, and  is  not  contrary  to  law.  The  principle  of  repub- 
lican institutions  which  is  opposed  to  ''duplicate  offices"  is 
not  applicable  to  the  present  case. 
Very  respectfully, 

P.  0.  KNOX. 

The  President. 


NEUTRALITY— MILITARY  SUPPLIES— HORSES. 

A  general  statement  of  the  law  to  be  applied  in  the  matter  of  the  ship- 
ment of  horsee  from  New  Orleans  to  South  Africa,  for  military  pur- 
poses, and  the  alleged  establishment  of  foreign  agencies  in  the  United 
States  for  the  purchase  and  shipment  of  hostile  supplies  (horses  and 
mules)  for  use  against  a  third  party: 

According  to  the  weight  of  authority,  the  sale  of  contraband  or  war 
sapplies  to  a  belligerent  is  not  unlawful,  or  a  thing  which  a  neutral 
nation  must  forbid  to  its  citizens. 

A  neutral  nation  must  not  give  aid  to  one  of  the  belligerents  in  the  car- 
rying on  of  war;  but  the  carrying  on  of  commerce  with  the  belligerent 
nations  in  the  manner  usual  before  the  war,  is  not  in  itself  the  giving 
of  such  aid. 
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The  mere  increased  demand  for  warlike  articles,  and  their  consequent 
increased  quantity  in  the  commece  between  the  neutral  and  the  bel- 
ligerent countries,  does  not  of  itself  make  the  commerce  cease  to  be 
the  same  that  was  usual  before  the  war. 

A  belligerent  may  seize  at  sea  merchandise  involved  in  such  commerce 
when  it  is  the  property  of  his  enemy,  or  when  it  is  composed  of 
articles  for  direct  and  immediate  use  for  warlike  purposes. 

The  fact  that  neutral  individuals,  instead  of  their  government,  give  aid 
to  the  belligerent,  does  not  relieve  the  neutral  government  from  guilt; 
but  the  government  is  innocent  if  the  acts  of  individuals  are  such  as, 
from  their  nature,  make  it  impracticable  or  excessively  burdensome 
for  the  government  to  watch  and  prevent,  or,  if  preventable  without 
excessive  burden,  the  government  uses  due  diligence  about  their  pre- 
vention. 

The  fact  that  neutral  merchants  give  aid  to  belligerents  purely  from 
motives  of  gain-seeking  does  not  relieve  their  government  from  its 
obligation  to  prevent  such  aid  being  given. 

In  determining  whether  a  series  of  transactions  which,  in  one  aspect 
are  commercial  in  character,  are  prohibited  to  the  neutral  nation  and 
its  people  as  being  an  aid  to  one  of  the  belligerents  in  carrying  on 
war  against  the  other,  the  criteria  are  practically  impossible  to  specify 
in  advance.  Among  the  points  by  which  to  be  guided  in  determining 
that  question  are  the  systematic  character  of  the  transactions,  their 
greater  or  less  extensiveness,  their  persistence  in  time,  their  govern- 
mental character  or  the  absence  of  it,  their  objectfs  and  results,  and, 
principally,  their  relation,  if  any,  to  the  prosecution  of  the  war  being 
carried  on  by  the  belligerent. 

Department  op  Justice, 

April  ^  1902. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  two 
communications  from  you,  one  of  the  29th  ultimo  and  the 
other  of  the  2d  instant,  concerning  the  shipment  of  horses 
from  New  Orleans  to  South  Africa,  and  the  alleged  estab- 
lishment in  the  United  States  of  foreign  agencies  for  the 
purchase  and  shipment  of  hostile  supplies  (horses  and  mules) 
for  use  against  a  third  party.  Each  letter  contains  numer- 
ous inclosures  relating  to  those  subjects,  including  a  letter 
from  the  governor  of  liouisiana  and  one  from  Messrs. 
Wessels  and  Wolmarans. 

You  ask  for  appropriate  advice  and  in  the  later  communi- 
cation for  a  brief  memorandum  of  my  opinion  upon  the 
questions  raised  by  the  governor's  letter. 

The  governor,  while  reciting  a  number  of  alleged  facts 
concerning  the  transactions  referred  to,  and  among  others 
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the  arrival  and  action  at  New  Orleans  of  Gen.  Sir  Richard 
Campbell  Stewart  and  aids,  of  the  British  army,  reported 
to  be  on  a  tour  of  inspection  of  the  transport  and  mule  ship- 
ment service  at  Southport  and  Chalmette,  near  New  Orleans, 
asks  your  views  as  to  the  powers  and  duties  of  the  State 
governments  in  matters  of  this  character.  He  also  sends 
copies  of  correspondence  between  his  office  and  the  mayor 
of  New  Orleans  and  sheriff  of  St.  Bernard  Parish,  growing 
out  of  the  suggestion  in  a  letter  from  Samuel  Pearson, 
described  as  a  burgher  of  the  South  African  Republic,  that 
he  be  permitted  to  use  force  against  the  British  officers  said 
to  be  carrying  on  war  at  Chalmette. 

It  seems  necessary  to  say  nothing  as  to  the  duties  and 
powers  of  the  State  of  Louisiana,  except  that  they  involve, 
of  course,  the  exercise  of  the  usual  civil  means  of  preserv- 
ing the  peace,  in  the  improbable  event  of  its  breach  in  the 
manner  supposed  to  be  suggested  by  Pearson.  I  can  not 
believe  that  the  latter  contemplates  taking  the  law  into  his 
own  hands,  in  defiance  of  the  State  and  Federal  govern- 
ments; nor  does  he  threaten  to  act  without  the  President's 
permission,  which,  it  is  needless  to  say,  he  will  not  receive. 
Nor  can  I  believe  that  he  expects  any  such  permission.  His 
object  is  doubtless  to  bring  forcibly  to  the  attention  of  the 
Government  that  he  considers  the  proceedings  of  the  British 
equivalent  to  ''carrying  on  war"  upon  our  territory. 

The  principal  question  raised  by  your  communications 
seems  to  be  whether  the  ti-ansactions  concerning  the  horses 
and  mules  involve  a  departure,  on  the  part  of  our  Govern- 
ment, from  the  duties  of  neutrality'  with  regard  to  the  war 
which  has  so  long  devastated  a  portion  of  South  Africa;  a 
delicate  question  in  view  of  the  interests  of  our  citizens 
engaged  in  selling  and  otherwise  dealing  with  the  animals, 
and  of  our  foreign  relations. 

Notwithstanding  the  urgency  of  Samuel  Pearson  and  of 
the  governor  of  Lousiana,  1  think  this  Government  should 
not  take  any  action  without  mature  consideration  by  the 
President  and  his  advisers.  In  order  to  initiate  the  disposi- 
tion of  the  business  in  that  way,  I  submit  the  following  ten- 
tative suggestions: 
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The  sale  of  contraband  or  war  supplies  to  a  belligerent  is 
held  by  many  eminent  authorities  on  international  law  to 
be  unlawful  and  something  which  a  neutral  nation  must 
forbid  to  its  citizens.  But  the  weight  of  authority  is  the 
other  way. 

One  of  the  rules  of  international  law  which  seems  to  be 
now  fully  agreed  upon  is  that  a  neutral  nation  shall  not  give 
aid  to  one  of  the  belligerents  in  the  carrying  on  of  the  war. 
Carrying  on  commerce  with  the  belligerent  nation  in  the 
manner  usual  before  the  war  is  likewise  agreed  not  to  be  in 
itself  giving  such  aid.  It  is  also  settled  that  the  belligerent 
ma}'  seize  at  sea  merchandise  involved  in  such  commerce 
when  it  is  the  property  of  his  enem3%  or  when  it  is  com- 
posed of  articles  of  direct  and  immediate  use  for  warlike 
purposes.  It  also  seems  to  be  agreed  that  the  mere  increased 
demand  for  warlike  articles  and  their  consequent  increased 
quantity  in  the  commerce  between  the  neutral  and  the  bel- 
ligerent countries,  does  not  of  iteelf  make  the  commerce  cease 
to  be  the  same  that  was  usual  before  the  war.  It  does  not 
seem  to  be  settled  that  the  mere  fact  that  the  belligerent 
government  is  the  purchaser  of  such  warlike  articles  of 
itself  makes  the  neutral  government's  permission  of  the 
commerce  a  departure  from  the  obligation  to  give  no  aid  to 
the  belligerent  in  the  carrying  on  of  the  war.  It  seems,  on 
the  other  hand,  to  be  settled  that  the  fact  that  neutral  iiidi- 
vidiLols  instead  of  their  government  give  aid  to  the  bellig- 
erent does  not  relieve  the  neutral  government  from  guilt; 
but  the  government  is  innocent  if  the  acts  of  individuals  are, 
from  their  nature  such,  as  to  be  impracticable  or  excessively 
burdensome  for  the  government  to  watch  and  prevent,  or, 
if  preventable  in  their  nature  without  such  excessive  burden, 
the  government  uses  due  diligence  about  the  prevention  of 
them.  It  also  seems  to  be  settled  that  the  fact  that  neutral 
merchants  give  aid  to  the  belligerents  purely  from  inotives 
of  gaiii'seeking  does  not  relieve  their  government  from  its 
obligation  to  prevent.  If  this  were  otherwise,  the  supply- 
ing the  ships  of  war  with  coal  sufficient  to  enable  them  to 
carry  on  their  warfare  would  be,  in  nearly  all  cases,  lawful 
to  permit,  and  even  the  supplying  them  with  cannon  and 
powder. 
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These  things  being  premised,  there  remains  the  difficulty 
of  drawing  the  line  which  divides  the  right  of  carrying  on, 
and  of  governmental  permission  to  carry  on,  the  commerce 
usual  before  the  war,  and  the  obligation  upon  the  govern- 
ment and  citizens  of  the  neutral  country  to  give  no  aid  to 
the  belligerents  in  the  prosecution  of  the  war. 

Each  new  case  that  arises  seems  to  present  new  difficul- 
ties, and  because  it  is  new  the  nation  interested  in  carrying 
on  the  conmierce  argues  from  that  part  of  international  law 
which  is  based  upon  express  treaties  and  distinct  prece- 
dents, and  affirms  that  it  can  not  be  shown  by  the  actual 
practice  of  nations  and  by  treaties  that  all  nations  have  rec- 
ognized that  such  a  transaction  as  is  in  question  is  prohib- 
ited by  the  common  consent  of  nations.  The  other  inter- 
ested nation,  on  the  other  hand,  usually  dwells  upon  that 
part  of  the  law  of  nations  which  has  been  developed  by 
famous  text  writers  into  a  system  of  principles,  and  argues 
that  general  principles  are  violated  by  the  transaction.  One 
nation  brings  forward  all  that  can  be  shown  in  favor  of  the 
freedom  of  commerce;  the  other  all  that  can  be  shown  in 
favor  of  belligei-ent  right  and  neutral  duty.  But  in  inter- 
national law,  as  in  municipal,  cases  must  be  decided  for 
which  no  exact  precedents  can  be  found.  It  is  impossible 
to  do  nothing.  Where  there  is  nothing  else  to  determine 
whether  a  thing  belongs  to  one  class  or  another,  as  whether 
it  belongs  to  State  or  interstate  commerce,  or  whether  it  is 
an  ore  of  lead  or  an  ore  of  silver,  and  it  must  be  classed  one 
way  or  the  other  to  accomplish  justice,  it  is  a  familiar  prin- 
ciple to  permit  the  preponderant  characteristics  to  control 
the  determination.  This  principle  seems  to  have  been  rec- 
ognized in  international  law.  Thus,  Hall  [Int.  Law],  speak- 
ing of  the  Confederate  cruiser  Shenandoah  having  entered 
Melbourne  in  need  of  repairs,  provisions,  and  coal,  and  ob- 
taining her  supplies,  and  a  surreptitious  addition  to  her 
crew,  says  that  "it  was  urged  on  the  part  of  the  govern- 
ment of  that  country"  (the  United  States)  that  "the  main 
operation  of  the  naval  warfare"  of  the  Shenandoah  having 
been  accomplished  by  means  of  the  coaling  "and  other  re- 
fitment" at  that  port,  Melbourne  had  been  converted  into 
her  base  of  operations. 
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Hall  continues  (page  628): 

''The  argument  was  unsound  because  continued  use  is 
above  all  things  the  crucial  test  of  a  base,  both  as  a  matter 
of  fact,  and  as  fixing  a  neutral  with  responsibility  for  acts  in 
themselves  innocent  or  ambiguous.  A  neutral  has  no  right 
to  infer  evil  intent  from  a  single  innocent  act  performed  by 
a  belligerent  armed  force;  but  if  he  finds  that  it  is  repeated 
several  times,  and  that  it  has  alwaj^s  prepared  the  way  for 
warlike  operations,  he  may  fairl}'^  be  expected  to  assume 
that  a  like  consequence  is  intended  in  all  cases  to  follow,  and 
he  ought  therefore  to  prevent  its  being  done  within  his  ter- 
ritory. If  a  belligerent  vessel,  belonging  to  a  nation  having 
no  colonies,  carries  on  hostilities  in  the  Pacific  by  provision- 
ing in  a  neutral  port,  and  by  returning  again  and  again  to  it, 
or  to  other  similar  ports,  without  ever  revisiting  her  own, 
the  neutral  country  practical  I3'  becomes  the  seat  of  magazines 
of  stores,  which  though  not  warlike  are  necessary  to  the 
prolongation  of  the  hostilities  waged  by  the  vessel.  She 
obtains  as  solid  an  advantage  as  Russia  in  a  war  with  France 
would  derive  from  being  allowed  to  march  her  troops  across 
Germany.  She  is  enabled  to  reach  her  enemy  at  a  spot 
which  would  otherwise  be  unattainable." 

In  the  latter  case  there  is  merely  a  purchase  of  food  in  a 
neutral  port,  in  one  view  of  the  matter,  and  that  would  be 
a  purely  commercial  transaction;  but  the  mere  repetition  of 
the  transaction,  and  the  dependence  of  the  belligerent's 
vessel  upon  such  transactions  to  enable  her  to  remain  on  the 
seas  with  a  view  to  carrying  on  hostilities  there,  causes  the 
aid  given  to  the  belligerent  power  to  overweigh  the  mere 
commercial  business  of  selling  food  to  a  visiting  purchaser. 
So,  where  a  large  quantity  of  guns  was  sold  during  the 
Franco-Prussian  war  by  the  Government  of  the  United 
States  in  the  open  market  at  New  York,  and  agents  of  the 
French  Empire  became  the  purchasers,  upon  complaint 
being  made  by  the  opposing  belligerent.  President  Grant 
put  a  stop  to  the  sales,  notwithstanding  the  purely  commer- 
cial design  with  which  the  sales  were  being  made,  the 
assistance  to  France  in  her  warfare  overweighing  the  com- 
mercial elements  of  the  business. 

During   the   same   war,  the  German  Government  com- 
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plained  that  a  considerable  number  of  British  ships  bad 
been  hired  in  Newcastle  for  the  conveyance  of  coal  to  the 
French  fleet  operating  on  the  North  Sea.  In  the  corre- 
spondence between  the  British  representative  at  Berlin  and 
his  own  Government,  the  British  representative,  while 
denying  the  justice  of  other  German  eomplamts,  said- on  the 
subject  of  the  coal: 

"  With  reference  to  these  questions,  I  have  had  sc»veral 
conversations  with  Baron  Thile  and  M.  Delbruck.  On  the 
subject  of  coal,  I  have  stated  that  we  could  not  prohibit  the 
exportation  of  an  article  which  was  destined  for  other  than 
war  purposes,  and  the  exportation  of  which,  I  believed,  we 
had  taken  an  engagement  in  our  commercial  treat}'  with 
France  not  to  prohibit.  The  chartering  of  English  vessels 
for  the  express  purpose  of  provisioning  the  French  fleet, 
and  the  delivery  of  the  coals  direct  from  those  vessels  on 
board  French  men-of-war  in  hostile  naval  operations  against 
Prussia,  is  undoubtedly  a  contravention  of  the  neutrality 
which  we  are  bound  to  observe  between  the  belligerent 
parties." 

The  British  Government  forbade  the  sending  of  the  coal. 
And  on  that  subject  Bluntschli,  section  805,  remarks: 

''The  neutral  state  may  without  hesitation  atxord  to  ves- 
sels of  war  the  taking  on  board  in  its  ports  of  coal  neces- 
sary to  enable  them  to  reach  another  neighboring  port,  but 
it  is  with  reason  that  the  British  Government,  during  the 
French-German  war,  prohibited  the  sending  to  the  French 
fleet  on  the  North  Sea  coal  taken  from  English  ports.  The 
intent  to  aid  one  of  the  belligerents  was  evident." 

Thus,  also,  in  discussing  the  famous  second  rule  of  the 
treaty  of  Washington  which  prohibited  the  use  of  neutral 
ports  for  obtaining  a  renewal  or  augmentation  of  military 
supplies,  Count  Sclopis,  one  of  the  arbitrators  under  that 
treaty,  says  that  England  and  the  United  States  equally 
hold  ^Hhat  it  is  not  a  violation  of  the  laws  of  nations  to 
furnish  arms  to  the  belligerent,"  and  then  he  adds  (Whart. 
Int.  Law  Dig.,  vol.  3,  sec.  370): 

"But  if  an  excessive  supply  of  coal  is  connected  with  the 
other  circumstances  which  show  that  it  was  used  as  a  veri- 
table res  /lastilis,  then  there  is  an  infraction  of  the  second 
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article  of  the  treaty.  ♦  ♦  ♦  Thus,  for  example,  when  I 
see  the  Florida  and  the  Shenandoah  choose  for  their  fields 
of  action,  the  one  the  stretch  of  sea  between  the  Bahama 
Archipelago  and  Bermuda,  to  cruise  there  at  its  ease,  and 
the  other  Melbourne  and  Hobson's  Bay,  for  the  purpose, 
immediately  carried  out,  of  going  to  the  Arctic  seas,  there 
to  attack  the  whaling  vessels,  I  can  but  regard  the  supplies 
of  coal  in  quantities  sufficient  for  such  services  infraction  of 
the  second  rule  of  Article  VI." 

And  further,  Secretary  of  State  Bayard,  writing  under 
date  of  June  1, 1885,  to  Mr.  Smithers,  says  (Whart.  Digest, 
vol.  3,  sec.  369): 

"Even  supposing  such  articles  to  be  contraband  of  war 
and  consequently  liable  to  be  seized  and  confiscated  by  the 
offended  belligerent,  it  is  no  breach  of  neutrality  for  a  neu- 
tral to  forward  them  to  such  belligerent  ports,  subject,  of 
course,  to  such  risks.  AVhen,  however,  such  article^^  are 
forwarded  directly  to  vessels  of  war  in  belligerent  service, 
another  question  arises.  Provision  and  munitions  of  war 
sent  to  belligerent  cruisers  are  unquestionably  contraband 
of  war.  Whether,  however,  it  is  a  breach  of  neutrality  by 
the  law  of  nations  to  forward  them  directly  to  belligerent 
cruisers  depends  so  much  upon  extraneous  circumstances 
that  the  question  can  only  be  properly  decided  when  these 
circumstances  are  presented  in  detail." 

Calvo,  section  2749,  says  that  Great  Britain,  while  refus- 
ing to  interdict  the  exportation  of  coal  in  1870,  declared 
that— 

"The  shipments  of  coal  leaving  her  territory  ought  to  be 
directly  to  the  ports  of  the  enemy  or  neutral  ports,  by  mer- 
chant ships  and  not  by  military  transports,  and  that  they 
could  not  serve  to  renew  on  the  high  seas  the  supplies  of 
fleets  or  of  belligerent  cruisers." 

Wharton,  author  of  the  International  Law  Digest,  says 
(vol.  3,  sec.  398): 

''Nor  is  it  a  breach  of  neutrality  for  a  neutral  state  to 
permit  the  sale  of  coal  to  any  extent  to  a  belligerent.  It 
would,  however,  be  a  breach  of  neutrality  for  a  neutral  to 
permit  a  permanent  depot  or  magazine  to  be  opened  on  its 
shores,  on  which  a  particular  belligerent  could  depend  for 
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constant  supplies.  To  require  a  neutral  to  shut  up  its  ports 
so  as  to  exclude  from  coaling  all  belligerents,  would  expose 
a  nation  with  ports  as  numerous  as  those  of  the  United 
States  to  an  expense  as  great  as  would  be  imposed  by  actual 
belligerency.  It  is  on  the  belligerent,  who  goes  to  war,  not 
on  the  neutral,  who  desires  to  keep  out  of  it,  that  should  be 
thrown  expenses  so  enormous,  and  constitutional  strains  so 
severe  as  those  thus  required.  On  the  other  hand,  the 
breaking  up  of  central  depots  or  magazines  for  the  constant 
supply  of  particular  belligerents  would  be  within  easy  range 
of  ordinary  national  police." 

Hall,  after  stating  the  principle  that  a  neutral  state  can 
not  allow  its  territory  to  become  a  scene  of  hostilities,  and 
adverting  to  the  extension  of  this  principle  concerning  acts 
of  hostilities  having  their  commencement  on  neutral  ground, 
and  after  giving  examples  of  using  neutral  territory,  includ- 
ing those  in  the  above  quotation,  says  (p.  629): 

••^That  previously  to  the  American  civil  war  neutral  states 
were  not  affected  by  liability  for  acts  done  by  a  belligerent 
to  a  further  point  than  that  above  indicated,  there  can  be  no 
question;  but  there  is  equally  little  question  that  opinion 
has  moved  onwards  since  that  time  and  the  law  can  hardly 
be  said  to  have  remained  in  its  then  state.  Even  during 
the  American  civil  war  ships  of  war  were  only  permitted  to 
be  furnished  with  so  much  coal  in  English  ports  as  might 
be  sufficient  to  take  them  to  the  nearest  port  of  their  own 
country,  and  were  not  allowed  to  receive  a  second  supply 
in  the  same  or  any  other  port,  without  special  permission, 
until  after  the  expiration  of  three  months  from  the  date  of 
receiving  such  coal.  The  regulations  of  the  United  States 
in  1870  were  similar;  no  second  suppl}^  being  permitted  for 
three  months  unless  the  vessel  requesting  it  had  put  into  a 
European  port  in  the  interval.  There  can  be  little  doubt 
that  no  neutral  states  now  venture  to  fall  below  this  measure 
of  care;  and  there  can  be  as  little  doubt  that  their  conduct 
will  be  as  right  as  it  will  be  prudent.  When  vessels  were 
at  the  mercy  of  the  winds  it  was  not  possible  to  measure 
with  accuracy  the  supplies  which  might  be  furnished  to 
them,  and  as  blockades  were  seldom  continuously  effective, 
and  the  nations  which  carried  on  distant  naval  operations 
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were  all  provided  with  colonies,  questions  could  hardly 
spring  from  the  use  of  foreign  possessions  as  a  source  of 
supplies.  Under  the  altered  conditions  of  warfare  matters 
are  changed.  When  supplies  can  be  meted  out  in  acccord- 
ance  with  the  necessities  of  the  case,  to  permit  more  to  be 
obtained  than  can,  in  a  reasonably  liberal  sense  of  the  word, 
be  called  necessary  for  reaching  a  place  of  safety,  is  to  pro- 
vide the  belligerent  with  means  of  aggressive  actions;  and 
consequently  to  violate  the  essential  principles  of  neutrality." 

While  discussions  of  such  matters  have,  as  in  the  Alahama 
claims  cases,  principally  concerned  war  vessels  and  expedi- 
tions by  sea,  it  can  not  be  doubted  that  aid  given  to  an 
army  engaged  in  actual  warfare  stands  upon  the  same  foot- 
ing as  aid  given  to  a  fleet  so  engaged,  since  both  equally 
involve  a  taking  part  by  the  neutral  in  furthering  the  mili- 
tary operations  of  the  belligerent.  Nor  should  the  munici- 
pal laws  of  England  and  the  United  States,  or  of  other 
countries,  by  principally  dealing  with  such  vessels  and 
expeditions,  obscure  the  fact  that  aid  can  as  well  be  given  to 
military  operations  of  the  belligerent  the  one  way  as  the 
other,  by  proceedings  carried  on  upon  the  neutral  territory. 

From  all  that  has  been  said,  I  think  that  it  may  be  con- 
cluded that,  in  determining  whether  a  transaction  of  the 
kind  referred  to,  which  in  one  aspect  is  commercial  in 
character,  is  yet  not  entitled  to  enjoy  the  rights  belonging 
to  commerce,  but  is  prohibited  to  the  neutral  nation  and  its 
people  as  being  an  aid  to  one  of  the  belligerents  in  carrying 
on  war  against  the  other,  the  criteria  are  practically  impos- 
sible to  specify  and  enumerate  in  advance.  Each  case  that 
arises  must  be  considered  in  all  its  circumstances  and  deter- 
mined accordingly. 

In  the  case  before  us  there  is  no  statement  of  facts  by  you 
upon  which  to  give  an  official  opinion  as  to  the  law,  and  I 
do  not  understand  that  one  has  been  requested.  A  number 
of  allegations  and  some  testimony  have  been  sent  me,  and 
they  are  sufficient  to.  challenge  attention.  But  the  first 
thing  to  be  done  is  to  ascertain  whether  the  allegations  are 
true.  I  have  endeavored,  as  well  as  I  could  in  advance,  to 
indicate  the  law  to  be  applied  to  them,  and  shall  only  add 
that,  among  the  points  by  which  to  be  guided,  are  the  sys- 


Digitized  by  VjOOQIC 


The  Secretary  of  Stute,  25 

tematic  character  of  the  transactions,  their  greater  or  less 
extensiveness,  their  persistence  in  time,  or  the  reverse,  their 
governmental  character  or  the  absence  of  it,  their  objects 
and  results,  and  principally,  of  course,  their  relations,  if  any, 
with  the  prosecution  of  the  military  operations  in  South 
Africa. 

Very  respectfullv, 

P.  C.  KNOX. 
The  Secbetart  of  State. 


MILITARY  SUPPLIES— ARMS-CHINA. 

The  mere  sfadpment  or  exportation  of  arms,  in  the  way  of  commerce,  to 
a  country  in  which  there  are  insurrectionary  movements,  does  not 
seem  to  be  prohibited  by  the  statutes  of  the  United  States  or  by  the 
law  of  nations. 

Department  of  Justice, 

April  11,  1902. 

Sir:  I  have  your  favor  of  the  28th  ultimo,  in  relation  to 
the  importation  of  arms  and  material,  used  exclusively  for 
the  manufacturing  of  arms  and  ammunition,  into  China. 

You  set  forth  that  a  preliminary  protocol  between  China 
and  the  powers  maintaining  intercourse  with  that  Empire, 
provided  (among  other  stipulations  for  the  adjustment  of 
the  questions  arising  out  of  the  attacks  upon  foreigners  and 
the  injury  to  foreign  interests  in  China)  that  provision  should 
be  made  for  the  maintenance,  under  conditions  to  be  settled 
between  the  powers,  of  the  prohibition  of  the  importation 
of  arms,  etc. 

You  say  that  previous  to  the  signing  of  the  final  protocol 
under  date  of  September  7,  1901,  there  was  much  discussion 
in  the  conference  of  the  powers  relating  to  the  conditions  to 
be  settled  between  them  for  this  prohibition,  and  that  several 
of  {hem  undertook  to  prevent  the  exportation  of  the  arms 
from  their  jurisdictions;  that  it  was  explained  that  any  steps 
taken  in  this  country  would  have  to  .be  subject  to  existing 
or  future  laws;  and  that  in  the  final  proctol,  it  is  stated  that 
China  agreed  to  prohibit  the  importation  of  arms,  etc.  And 
you  add: 

"  The  representatives  of  several  of  the  powers  have  called 
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my  atteution  to  the  situation  created  in  China  by  the  insur- 
rectionary movements  now  flagrant  in  the  southern  prov- 
inces and  to  the  fact  that  the  insurgents  are  deriving 
supplies  of  arms  and  warlike  material  from  abroad;  and 
they  urge  that  the  measures  which  they  are  taking  to  pre- 
vent the  exportation  of  such  supplies  from  their  territories 
to  China  should  be  seconded  as  far  as  possible  by  similar 
action  on  the  part  of  the  United  States. 

"I  have  the  honor  to  bring  this  matter  to  your  notice 
with  the  request  that  the  officials  of  your  Department  may 
be  instructed  to  do  whatever  may  be  practicable  under 
existing  laws  in  the  way  of  restricting  the  exportation  of 
arms  and  warlike  materials  to  China  for  use  against  a  nation 
with  which  the  United  States  are  at  peace  and  to  the  injury 
of  foreigners  (including  citizens  of  the  United  States)  found 
in  China.  I  should  be  glad  if  you  would  communicate  to 
me  your  views  on  the  subject  in  order  that  I  may  inform 
the  foreign  representatives  of  what  is  or  can  be  done  in  the 
premises." 

Since  receiving  your  communication,  I  have  sent  you  one 
concerning  shipments  of  mules  and  horses  to  South  Africa, 
and  I  refer  you  to  that  as  throwing  some  light  upon  the 
present  matter. 

The  mere  shipment  or  exportation  of  arms,  in  the  way  of 
commerce,  to  a  country  in  which  there  are  insurrectionary 
movements,  does  not  seem  to  be  prohibited  by  our  statutes, 
or  by  the  law  of  nations;  and  for  this  reason  there  appears 
to  be  nothing  which  this  Department  can  do  in  the  direction 
of  restricting  the  exportation  of  arms  and  warlike  material 
to  China. 

This  question  was  passed  upon  by  the  Attorney-General 
(21  Opin.,  267)  in  connection  with  the  insurrection  in  Cuba. 

The  only  thing  practicable,  if  it  is  deemed  necessary  to 
prevent  such  exportation  to  China,  would  seem  to  be  to  sug- 
gest Congressional  action. 
Respectfully, 

P.  C.  KNOX. 

The  Secretary  of  State. 
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PHILIPPINE  ISLANDS— AMERICAN    VESSELn-ENTRY— MANI- 
FEST. 

An  American  vessel  in  ballast,  arriving  in  March  or  April,  1902,  at 
Port  Townsend,  Wash.,  from  Manila,  did  not  arrive  from  a  foreign 
port  and  was  not  engaged  in  the  coasting  trade  within  the  meaning  of 
the  laws  requiring  the  making  of  entry  and  the  sending  of  a  copy  of 
the  manifest  to  the  Auditor. 

Sections  4351,  4352, 4353, 2806, 2811,  2774,  2823,  2824,  etc.,  of  the  Revised 
Statutes  considered  with  reference  to  sach  a  vessel  and  voyage. 

Department  of  Justice, 

April  23,  1902. 

Sir:  1  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  11th  instant  inclosing  a  communication  from 
the  collector  of  customs  at  Port  Townsend,  Wash.,  in 
which  he  repoils  the  arrival  there  of  the  American  schooner 
Endeavor  from  Manila,  P.  I.,  in  ballast,  and  that  the  master 
was  required  to  make  entry  of  the  vessel  as  from  a  foreign 
port  and  requested  to  mail  a  copy  of  his  manifest  to  the 
Auditor,  but  that  no  entrance  or  survey  fees  were  collected. 

You  ask  for  an  opinion  regarding  the  matter. 

The  Revised  Statutes  provide  the  oflScers  to  collect  all  the 
revenue  and  give  you  the  direction  of  them. 

The  Philippine  tariff  act  fixes  rates  of  duty  on  goods 
coming  from  the  Philippines,  and  authorizes  their  collection 
and  the  collection  of  a  tonnage  tax  on  foreign  vessels  coming 
from  the  Philippine  ports.  It  might  have  provided  that  all 
the  specific  provisions  of  existing  laws  enacted  with  a  view 
to  the  convenient  collection  and  protection  of  the  revenue, 
in  the  case  of  vessels  arriving  from  foreign  ports,  should  be 
applicable  to  and  obligatory  upon  vessels  arriving  from  the 
ports  of  that  archipelago,  or  it  might  have  provided  that 
the  specific  provisions  of  law  applicable  to  vessels  licensed 
for  carrymgon  the  coasting  tmde  (e.  g..  Rev.  Stat.  4351, 
4352,  4353)  should  be  applicable. 

It  did  not  do  so,  and  these  poi-ts  not  being  foreign  ports, 
as  the  Supreme  Court  had  theretofore  decided,  and  the  ves- 
sels not  those  licensed  for  the  coasting  trade,  those  specific 
provisions  can  not  be  made  applicable  by  you. 

Such  regulation  by  you  as  may  be  indispensable  to  col- 
lecting the  revenue,  if  the  act  of  June  10,  1890,  expressly 
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made  applicable,  does  not  suflSciently  provide  for  that,  is 
within  the  intent  of  the  Philippine  tariff  act,  because  it 
directs  the  collection  to  take  place.  But  if  Congress  thought, 
expected,  or  intended  that  the  statutes  referred  to  would  or 
should  apply,  as  laws,  with  the  same  force  as  the  statutes  it 
expressly  declared  applicable,  it  used  no  language  which 
expresses  or  implies  that  they  should,  and  Congress  can 
legislate  in  no  other  way.  In  construction,  the  question  is 
not  what  the  legislature  thought,  but  what  the  words  of  the 
law  express  or  imply.  If  there  is  an  omission  of  what 
would  be  wise  or  convenient  to  have  in  the  statute,  only  the 
legislature  can  supply  it. 

The  Endeavor  was  not  from  a  foreign  port  (Rev.  Stat. 
2806,  2811,.  2774,  2823,  2824,  etc.).  A  vessel  from  such  a 
port,  or  one  licensed  for  and  engaged  in  the  coasting  trade, 
would  be  required  by  Rev.  Stat.  2806,  or  b}^  Rev.  Stat. 
4350-53,  to  have  on  board  a  manifest. 

The  vessel  here  in  question  not  being  such  a  vessel  or  a 
vessel  from  such  a  port,  or  even  laden  with  merchandise 
(Rev.  Stat.  2811),  the  laws  applicable  in  such  cases  do  not, 
in  my  opinion,  bind  it. 
RespectfuUv, 

P.  C.  KNOX. 

The  Secretary  of  the  Treasury. 


CUSTOMS  LAW— FREE  P:NTRY— PHILOSOPHICAL  OR 
SCIENTIFIC  APPARATUS. 

An  instrument  designed  for  the  reproduction  of  artists'  models,  statuary, 
and  decorative  architecture,  imported  for  the  purpose  of  being  tempo- 
rarily exhibited  as  a  philosophical  or  scientific  apparatus  for  the  pro- 
motion of  industry  in  the  United  States,  and  to  he  exporte<l  within  six 
months  after  its  importation,  may  fairly  he  regarded  as  a  "philosoph- 
ical or  scientific  apparatus"  within  the  meaning  of  paragraph  701  of 
the  tariff  act  of  July  24,  1897  (30  Stat.,  203),  and  is  entitled  to  be 
admitted  free  of  duty. 

Department  of  Justice, 

Apidl  30,  1902. 
Sir:  Your  letter  of  April  22  informs  me  that  application 
has  been  made  to  you  for  the  admission  under  section  701 
of  the  tariff  act  of  1897  of  an  instrument  designed  for  the 
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reproduction  of  artists'  models,  statuary,  and  decorative 
architecture;  that  the  applicant  proposes  to  exhibit  this 
instrument  as  a  philosophical  or  scientific  apparatus,  for 
temporary  use,  for  the  promotion  of  industry  in  the  United 
States,  and  tenders  a  bond  for  the  payment  to  the  United 
States  of  such  duties  as  may  be  imposed  by  law  thereon, 
unless  exported  within  six  months  after  such  importation. 
Under  these  facts  you  request  ray  opinion  on  the  question 
whether  such  a  machine  is  a  philosophical  or  scientific 
apparatus  within  the  meaning  of  the  statute. 

The  section  of  the  law  mentioned  provides  that — 

"Works  of  art,  drawings,  engravings,  photographic  pic- 
tures, and  philosophical  and  scientific  apparatus  brought  by 
professional  artists,  lecturers,  or  scientists  arriving  from 
abroad  for  use  by  them  temporarily  for  exhibition  and  in 
illustration,  promotion,  and  encouragement  of  art,  science, 
or  industry  in  the  United  States,  and  not  for  sale,  shall  l)e 
admitted  free  of  duty,  under  such  regulations  as  the  Secre- 
tary of  the  Treasury  shall  prescribe;" 
upon  giving  bond  for  the  payment  of  the  duty  if  not  ex- 
ported within  six  months  after  importation,  or  within  an 
extension  for  the  further  term  of  six  months  if  the  Secre- 
tary^ of  the  Treasury  in  his  discretion  grants  an  application 
for  the  extended  term. 

It  is  apparent  that  this  law  is  liberal  in  its  purpose  and 
intention.  I  do  not  mean  by  this  that  it  is  necessarily  to  be 
construed  liberally  so  as  to  embrace  doubtful  cases  not  fairly 
within  its  tenns,  but  only  that  in  view  of  the  temporary 
use  in  a  special  way,  and  in  recognition  of  the  advantages 
of  development  in  art,  science,  and  industry,  the  spirit  and 
tendency  are  liberal.  It  is  also  apparent  that  the  revenue 
interests  of  the  United  States  are  protected  from  imposi- 
tion bj'  the  limited  nature  of  the  free-entry  privilege,  by 
the  power  of  the  Secretary  to  regulate,  and  by  the  bond  to 
export  or  pay  the  duties. 

G.  A.  4886  held  that  various  instruments,  utensils,  and 
apparatus  were  entitled  to  be  called  scientific  or  philosoph- 
ical within  the  meaning  of  an  earlier  law  corresponding  to 
X)aragraph  638  of  the  act  of  1897.  Under  that  paragraph 
an  importation  of  this  nature  is  absolutely  free;  that  is,  it  is 
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not  subject  to  exportation  or  payment  of  duties.  A  similar 
aid  to  development  of  the  higher  human  faculties  there  ap- 
pears as  a  concession  to  institutions,  importing  for  their  own 
use  and  not  for  sale,  incorporated,  established,  or  main- 
tained for  religious,  philosophical,  educational,  scientific, 
literary,  or  artistic  purposes. 

Again,  in  G.  A.  4918,  the  board  held  that  under  that  law 
certain  other  instruments  or  devices  for  demonstrating 
scientific  truths  were  entitled  to  free  entry;  and  in  G.  A. 
6040  a  model  for  the  use  of  a  medical  school  was  admitted 
under  the  same  law.  (But  see  G.  A.  4717,  in  which  duti- 
ability  was  sustained  because  the  institution  itself  was  not 
brought  within  the  categories  of  paragraph  638.) 

These  decisions  evidently  take  note  of  the  claims  which 
may  be  advanced  in  all  this  field  on  behalf  of  liberal  learn- 
iiig  or  of  artistic  or  scientific  development.  It  seems  natural 
to  suppose  that  Congress  in  paragraph  701  saw  an  analogous 
claim,  when  an  industrial  development  might  be  dependent 
upon  a  development  or  application  of  science.  In  these 
decisions  the  board  considered  various  opinions  of  the  courts, 
all  of  them  relating  to  laws  antecedent  and  corresponding  to 
section  638,  some  of  them  to  such  laws  when  the  word 
'* philosophical"  alone  was  used,  and  others  to  later  laws 
wherein  the  word  "  scientific ''  was  joined  to  "  philosophical.'' 
The  principles  established  are,  in  general,  that  philosophical 
apparatus  and  instruments  are  such  as  are  ordinarily  used 
for  making  observations,  discoveries,  and  experiments  in 
relation  to  nature  and  natural  forces  {Robertson  v.  Od- 
schlaeger^  137  U.  S.,  436);  that  the  word  ''scientific"  when 
added  to  the  law  enlarged  the  class  of  instruments  exempted, 
and  refers  to  intrinsic  character  and  not  to  the  nature  of  the 
use  for  which  designed  or  employed.  {United  States  v. 
Preshyterian  Hospital^  71  Fed.  Rep.,  866;  In  re  Massachu- 
setts General  Hospital,  95  Fed.  Kep.  973.) 

In  the  latter  case  the  court,  discussing  the  apparent  incon- 
sistency between  the  test  of  principal  use  indicated  in 
Robertson  v.  Oehchlaeger,  and  intrinsic  character  announced 
in  the  case  of  the  Preshyterian  Hospital,  held  that  the  rule 
of  the  former  case  is  not  to  be  so  strictl}^  applied  as  to 
exclude  from  the  exempted  classification  when  used  in  the 
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ordinary  practice  of  a  scientific  profession;  that  while  the 
use  of  philosophical  instruments  may  be  limited  to  observa- 
tions, experiments,  and  discoveries,  the  use  of  scientific 
instruments,  from  the  nature  of  the  subject  to  which  they 
relate,  may  extend  to  other  purposes;  that  surgical  instru- 
ments are  scientific  instruments  until  it  is  shown  that  their 
principal  use  is  in  the  trades  and  arts.  On  appeal  the 
exemption  was  sustained  {United  States  v.  Massachusetts 
General  Hospital^  100  Fed.  Rep.,  932),  the  court  remarking 
that  neither  the  rule  of  principal  use  nor  of  intrinsic  charac- 
ter is  an  infallible  guide,  while  both  are  of  great  aid  in 
reaching  proper  conclusions.  An  exact  definition  is  not 
attempted,  the  court  pointing  out  the  vagueness  of  the  term 
'*  scientific  instruments,"  the  propriety  of  liberal  construc- 
tion on  behalf  of  an  exemption  having  in  view  the  highest 
interests  of  the  public,  and  concluding  (p.  937):  *^  We  must 
look  at  the  general  purpose  of  the  statute,  and  to  the  rule 
frequently  stated,  but  not  often  applied,  that  in  cases  of 
doubt  the  doubt  must  be  resolved  in  favor  of  the  importer." 

I  have  dwelt  on  these  decisions  respecting  another  section 
of  the  law  in  order  to  show  the  general  doctrine  in  cognate 
cases — the  difficulty  of  laying  down  a  final  and  satisfactory 
rule,  the  shifting  tests,  in  different  cases,  of  principal  use 
and  intrinsic  character;  the  propriety  of  liberal  interpreta- 
tion, and  the  guide  by  which  a  practical  use  in  trades  beyond 
the  region  of  education,  art,  or  scientific  demonstration 
closes  the  door  to  exemption.  The  authorities  imply,  per- 
haps with  some  doubt,  that  what  is  or  what  is  not  an  article 
entitled  to  exemption  is  to  be  determined  as  a  question  of 
fact.  This  view  (see  G.  A.  5040)  and  the  doubt  are  both 
expressed  in  the  Presbyterian  Hospital  case.  Under  the 
aspect  either  of  use  or  character,  the  nature  of  the  subject 
seems  to  present  a  question  of  fact,  or  at  least  a  question 
depending  upon  various  considerations  of  fact  respecting 
the  thing,  as  well  as  upon  the  terms  of  the  law. 

While  the  courts,  in  the  peculiar  customs  jurisdiction, 
review  (sec.  15,  customs  administrative  act)  the  facts  as  well 
as  the  law,  although  ordinarily  not  disposed  to  disturb  the 
finding  of  the  Board  of  General  Appraisers  as  to  the  facts 
{In  re    Van  BlanJcensteyn^  56  Fed.  Rep.,  474;  Marine  v. 
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Lyon,  65  id.,  992;  White  v.  United  States,  72  id.,  251; 
Apgar  v.  United  States,  78  id.,  332),  the  statutes  and  estab- 
lished rules  under  which  the  Attorney-General  renders 
opinions  do  not  permit  him  to  pass  upon  a  question  of  fact 
(18  Opin.,  487;  20  Opin.,  253,  384,  459;  21  Opin.,  174,  240, 
454)  or  a  mixed  question  of  fact  and  law  (19  Opin.,  672;  20 
Opin.,  524;  22  Opin.,  342).  It  would  be  necessary,  then, 
for  me  to  decline  to  answer  your  question  on  this  ground, 
if  I  did  not  understand  that  your  brief  statement  of  facts  in 
itself  contains  the  correct  answer  to  the  question  in  its 
doubtful  or  dual  aspect  as  one  of  fact  and  law. 

Recurring,  then,  to  paragraph  701,  and  seeking  to  apply, 
as  advice  to  you  i-ather  than  a  formal  and  strict  opinion,  the 
just  inferences  from  the  doctrines  on  a  related  law  set  forth, 
supra,  I  note  that  the  situation  as  to  use  here  withdraws  an 
embarmssment  found  in  considering  the  other  law,  for  the 
use  is  recognized  by  the  statute  itself  as  temporary  and  in 
illustration  or  promotion  of  art,  science,  and  industry. 
Thus  the  applied  use  in  practical  trades  or  industry  is  not 
now  involved,  although  the  statute  contemplates  that  ulti- 
mate result,  to  which,  however,  the  exemption  would  not 
extend.  The  restricted  use  thus  helps  out,  so  to  speak, 
because  of  its  demonstrating,  illustrating,  or  experimental 
character,  the  liberal  and  beneficial  purpose  of  the  law.  I 
say  beneficial,  because  while  this  exemption  may  not  have 
in  view  the  '*  highest  interests  of  the  public,"  as  the  court 
thought  of  the  exemption  in  the  Massachusetts  General 
Hospital  case  (100  Fed.  Rep. ,  932),  the  intention  of  Congress 
clearly  regards  the  interests  of  the  public  when  it  seeks  thus 
to  promote  arts,  science,  and  industry  in  the  United  States. 

Your  letter  states  or  implies  that  the  article  here  is  an 
instrument  or  an  apparatus;  that  the  design  contemplates  the 
encouragement  of  art.  It  seems  further,  that  while  this 
instrument  or  apparatus  is  probably  a  machine  patented  or 
entitled  to  patent  abroad  and  in  this  country,  it  invokes  and 
applies  philosophy  or  scientific  principles  in  hydraulics, 
pneumatics,  or  electricity,  and  constitutes  a  novel  develop- 
ment of  the  laws  of  mechanical  forces.  Your  letter  also 
seems  to  attribute  to  the  applicant  the  character  of  an 
exhibitor,  who,  as  lecturer  or  scientist,  will  demonstrate 
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it8  nature  and  use  in  promoting  industry;  the  use  is  to  be 
temporary,  the  apparatus  is  not  for  sale,  and  a  bond  under 
the  law,  with  proper  condition,  has  been  tendered.  An 
apparatus  so  described  may  reasonably  be  said  to  promote 
and  encourage  in  combination  all  three  objects  of  the  care 
of  Congress,  namely,  art,  science  and  industry.  But  while 
it  appears  to  me  in  accordance  with  the  views  of  the  courts, 
mipra^  that  so  far  as  the  case  is  doubtful,  doubt  should  be 
resolved  in  behalf  of  the  importer,  and  I  therefore  have  the 
honor  to  advise  you  that  such  a  machine  may  fairly  be 
regarded  as  a  philosophical  or  scientific  apparatus  within 
the  meaning  of  paragraph  701,  I  desire  to  recur  to  the 
aspects  of  this  question  which  characterize  it  as  one  of  fact 
rather  than  of  law,  and  one  for  you,  therefore,  to  decide 
under  your  discretion  and  authority  rather  than  for  me. 
So  far,  then,  as  you  may  not  yourself  have  concluded  that 
in  point  of  fact  this  instrument  or  machine  is  a  philosoph- 
ical or  scientific  apparatus  within  the  meaning  of  this  statute, 
you  must  yourself  complete  your  function  and  finally  pass 
upon  that  question.  My  advice  to  you  on  the  legal  side  of 
the  matter — given,  indeed,  with  some  hesitation,  because 
the  elements  of  fact  and  law  are  closely  interwoven — is 
based  on  the  understanding  that  on  the  whole,  in  view  of 
the  principles  involved,  the  intrinsic  character  and  the  tem- 
porary use  for  the  statutory  purpose,  you  know  of  no  con- 
sideration of  fact  which  would  prevent  the  apparatus  from 
being  classed  as  a  philosophical  or  scientific  apparatus. 

I  have  the  honor  to  add,  abo,  that  the  vagueness  of  these 
terms,  and  the  difficulty  of  laying  down  an  infallible  rule 
on  the  subject,  pointed  out  by  the  courts,  leads  me  to  em- 
phasize the  view  that  any  conclusion  reached  upon  one  case 
is  not  to  be  extended,  because  of  general  expressions  used, 
to  any  other  similar  case  which  may  arise.  The  similarity 
may  be  very  indefinite  and  general,  and  the  principle  which 
I  have  just  stated  is  well  established  and  is  specially  appli- 
cable to  the  present  circumstances. 
Very  respectfully, 

P.  C.  KNOX. 

The  Secretary  of  the  Treasury. 
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LIQUIDATION  OF  DUTIES— REFUND— MISTAKE  OF  FACT. 

Where,  notwithstanding  the  instruction  of  the  Secretary  of  the  Treasury 
that  collectors  of  customs  should  delay  final  liquidation  of  duties  on 
certain  merchandise  until  further  orders,  duties  were  nevertheless 
liquidated  and  subsequently  reliquidatend,  Held:  Such  original  liquida- 
tion was  complete  and  subsisting  until  changed  by  reliquidation. 

The  authority  of  the  Secretary  of  the  Treasury  to  refund  duties  errone- 
ously collected,  on  the  ground  of  mistake,  is  to  be  restricted  to  mistake 
of  fact. 

The  question  whether  another  country  pays  a  bounty  on  the  exportation 
of  sugar  can  not  properly  be  called  a  pure  question  of  fact.  It  is  a 
question  of  mixed  fact  and  law. 

A  mistake  in  such  a  question  does  not  arise  upon  an  error  of  fact  within 
the  meaning  of  the  concluding  proviso  to  section  1  of  the  act  of  March 
3,  1875  (18  Stat.,  469),  defined  in  21  Opin.,  224,  to  be  a  common-law 
mistake  of  fact. 

Department  of  Justice, 

May  9, 1902. 

Sir:  Your  letter  of  February  12  submits  the  following 
situation:. 

The  tariff  act  of  1894  provided  (paragraph  182i)  that  m 
addition  to  an  ad  valorem  duty  importations  of  sugar  from 
a  foreign  country  paying  a  direct  or  indirect  bounty  on 
export  should  pay  also  a  countervailing  specific  duty  subject 
to  relief  under  certain  conditions. 

T.  D.  15209,  dated  August  31, 1894,  declared  that  indirect 
bounties  may  apparently  be  earned  by  exporters  of  sugar 
from  France;  countervailing  or  additional  duty  was  assessed 
accordingly,  and  T.  D.  15541  regulated  relief  in  accordance 
with  the  statute.  On  April  5,  1897  (T.  D.  17978),  the  Sec- 
retary of  the  Treasury,  under  his  power  to  direct  the  super- 
intendence of  the  collection  of  import  duties,  etc.,  "as  he 
shall  judge  best"  (Rev.  Stat.,  249),  instructed  collectors  to 
delay  until  further  orders  final  liquidation  of  entries  of  any 
merchandise  arriving  after  April  1, 1897;  but  this  order  was 
not  to  be  applied  to  entries  made  after  April  1  of  merchan- 
dise which  was  purchased  and  directed  to  be  shipped  before 
that  date.  This  circular  order  was  revoked  July  21,  1897 
(T.  D.  18198).  On  May  10, 1897  (T.  D.  18036),  the  Treasury 
announced  that  under  a  law  of  Fi-ance,  which  took  effect 
April  7, 1897,  a  bounty  was  paid  on  the  exportation  of  sugar, 
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but  does  not  appear  to  have  changed  its  view  of  the  previous 
French  regime  or  its  practice  in  assessing  countervailing 
duty  accordingly. 

The  Franklin  Sugar  Refining  Company  of  Philadelphia 
made  two  importations  of  sugar,  one  of  which  was  cleared 
from  France  April  1,  and  entered  at  Philadelphia  April  24; 
and  the  other  was  cleared  from  France  April  6,  and  entered  at 
Philadelphia  April  27.  The  first  entry  was  liquidated  June 
13,  under  the  circular  of  April  5,  and  assessed  with  the 
additional  duty.  On  July  7  this  entry  was  '^reliquidated" 
or  amended  on  the  Government's  own  motion  to  correct  an 
error  in  price  or  valuation  by  adding  a  certain  cash  discount. 
The  other  entry  was  liquidated  July  13  and  assessed  in  the 
same  way.  Against  these  liquidations  the  importers  pro- 
tested on  the  single  ground  that  the  discount  should  not 
have  been  added  to  make  price  or  value.  The  collector 
claims  that  the  entries  at  this  stage  were  finally  or  in  reality 
liquidated,  and  so  treated  in  accordance  with  the  regulations, 
and  that  withdrawals  took  place  on  this  theory.  Final 
action  was  not  taken  on  the  importers'  protest  for  over  a 
year.  In  the  meantime,  on  October  30, 1897,  the  Board  of 
General  Appraisers  (G.  A.,  4029)  referred  to  G.  A.,  1884 
(December,  1892),  holding  that  while  France  then  gave  a 
bounty  on  the  manufacture  of  sugar,  there  was  none  paid 
on  its  export,  and  determined  that  under  the  French  law 
of  April  7,  1897,  "  a  bounty  is  now  paid  on  sugar  exported 
from  France  or  her  colonies,"  and  that  sugars  exported  prior 
o  the  taking  effect  of  this  law  are  not  liable  to  additional 
duty  under  the  act  of  1894.  The  Treasury  took  no  appeal 
on  the  latter  i-uling,  but  appears  to  have  ac^cepted  it  only  as 
to  that  particular  case  and  not  as  conclusive  on  the  whole 
situation  prior  to  April  7,  1897. 

On  November  5,  1897,  the  importers  filed  notices  with  the 
collector  claiming  a  mutual  mistake  of  fact.  On  July  21 
and  August  16,  1898,  respectively,  the  entries  were  reHqui- 
dated  on  the  protests  of  the  previous  July,  and  the  claim 
that  the  cash  discount  was  improperly  included  was  sus- 
tained and  refunds  made  accordingly.  Thereupon  the 
importers  protested  against  the  reliquidation,  claiming  that 
no  export  bounty  was  paid  by  France. 
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Upon  this  situation  yon  present  to  me  the  following  ques- 
tions for  my  opinion: 

1.  Were  the  original  liquidations  complete  and  subsisting 
liquidations  until  changed  by  reliquidation? 

2.  Did  the  assessment  of  countervailing  duty  by  the  col- 
lector and  the  payment  of  same  by  the  importer  arise  upon 
an  error  of  fact  within  the  meaning  of  the  concluding  proviso, 
to  section  1  of  the  act  of  March  3,  1875,  defined  to  be  (21 
Opin.,  224)  a  common  law  mutual  mistake  of  fact? 

3.  If  you  [I]  hold  the  original  liquidation  to  have  been 
complete,  and  that  a  mutual  mistake  of  fact  is  involved,  are 
the  reliquidations  final  and  conclusive  under  section  21  of 
theactof  June  22,  1874? 

It  is  to  be  observed  that  in  G.  A.,  4032  (November  10, 
1897),  the  Board  held  that  certain  liquidations  under  the  cir- 
cular order  were  provisional  and  did  not  constitute  final 
decisions  of  the  collector.  But  this  was  the  necessary 
inference  from  the  fact  that  the  collector  regarded  those 
liquidations  as  merely  tentative  and  never  promulgated 
them. 

The  question  of  the  finality  of  the  original  liquidations 
here  is  close.  It  seems  clear  that  this  merchandise  should 
not  have  been  included  under  the  Secretary's  order,  but  it 
was  included.  The  terms  of  the  order  are  positive  that 
liquidations  shall  not  be  final.  Nevertheless,  in  view  of  the 
actual  steps  taken  by  the  collector  and  the  impoi'ters,  dis- 
tinguishing this  case  from  that  considered  in  G.  A.,  4032, 1 
am  of  the  opinion  on  the  whole  that  the  answer  to  your  first 
question  must  be  in  the  affirmative.  I  am  influenced  in  this 
view  by  the  strict  rules  respecting  liquidation  and  the  right 
and  duty  of  protest,  and  by  the  facts  that  importers  are 
charged  with  knowledge  on  these  points,  that  under  the 
Treasury  view  excision  here  becomes  a  question  of  fact,  or 
of  law,  or  of  mixed  fact  and  law. 

It  might  be  suggested  that  if  the  existence  of  a  foreign 
bounty,  in  view  of  the  foreign  law  and  our  own,  is  a  ques- 
tion of  fact,  the  courts  which  have  passed  upon  other  phases 
of  the  foreign  bounty  situation  would  not  have  had  jurisdic- 
tion, on  the  theory  that  the  Board  of  General  Appraisers 
settle  conclusively  all  findings  of  fact.     But  while  appellate 
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courts  will  not  under  many  circumstances  review  findings 
of  fact  by  the  courts  below,  and  while  in  general  findings  of 
fact  by  the  Board  of  General  Appraisers  will  not  be  dis- 
turbed on  review  in  the  courts,  the  jurisdiction  conferred 
by  the  customs  administrative  act  is  special,  and  plainly 
provides  that  the  board  shall  examine  and  decide  the  case 
submitted  (which  must  be  held  to  mean  a  decision  on  the 
law  as  well  as  on  the  facts),  and  that  the  courts  shall  review 
the  questions  of  law  and  fact  involved  (sees.  14, 15,  customs 
administrative  act).  So  that  the  question  does  not  become 
a  question  of  law  merely  because  the  courts  are  empowered 
to  pass  upon  it. 

In  the  Downs  Case  (113  Fed.  Rep.,  144),  considering  the 
Russiun  Sugar  Law  in  the  light  of  section  5  of  the  act  of 
1897,  it  appears  that  the  Secretary  of  the  Treasury,  not 
insisting  that  his  determination  under  that  law  was  exclu- 
sive as  a  settlement  of  facts,  voluntarily  committed  to  the 
board  the  query  whether  Russia  paid  a  bounty,  saying  that: 
^^  While  the  question  in  its  initiative  lies  in  the  administra- 
tion of  the  Treasury  Department,  the  question  is  of  a  judicial 
rather  than  of  an  administrative  character,  and  its  impor- 
tance demands  determination  by  a  judicial  tribunal." 

The  board  indicated  the  dual  nature  of  the  question,  refer- 
ring to  the  Secretary's  preliminary  finding  of  a  bounty  and 
its  amount  as  a  decision  "  as  to  this  particular  ya<?^  ♦  *  ♦ 
whether  the  laws  of  Russia  do  in  fact  bestow  such  a  bounty," 
and,  on  the  other  hand,  as  involving  ''the construction  of  the 
laws  of  Russia."  The  circuit  court  of  appeals  held  that  the 
question  whether  a  country  pays  a  bounty,  where  it  depends 
upon  the  construction  of  the  laws  of  the  country,  is  a  judi- 
cial one.  This  was  not  necessarily  to  decide  that  it  was  not 
a  question  of  fact,  but  only  that  in  view  of  the  importance 
of  the  question  from  many  standpoints  and  of  the  peculiar 
jurisdiction  of  the  board  and  the  courts  as  to  fact  and  law  in 
customs  cases,  the  Secretary's  primary  decision  is  review- 
able. The  court  also  held  *'  that  the  Government  of  Russia 
does  secure  to  the  exporter  *  ♦  *  a  money  reward  *  *  ♦ 
whenever  he  exports  sugar  from  Russia." 

Again,  in  the  case  of  Hills  Bros.  Company  (107  Fed.  Rep. , 
107)  the  court  construed  the  Dutch  law,  and  held  that  the 


Digitized  by  VjOOQLC 


SS    Liquidation  of  Dutiss — lief  unci — ifistaJce  of  Fact. 

Netherlands  Government,  in  practical  effect,  paid  a  bounty 
upon  exportation.  In  the  ultimate  analysis  are  such  find- 
ings the  determination  of  a  mere  question  of  fact?    , 

The  act  of  March  3,  1876  (18  Stat.,  469),  is  restrictive  of 
previous  liberality  rather  than  remedial.  The  second  pro- 
viso now  involved  requires  for  the  allowance  of  refund, 
based  upon  the  correction  of  errors  in  liquidation,  whether 
for  or  against  the  Government,  that  such  error  shall  arise 
^^ solely  upon  errors  of  fact  discovered  within  one  year  from 
the  date  of  payment,  and,  when  in  favor  of  the  Govern- 
ment, brought  to  the  notice  of  the  collector  within  ten  days 
from  the  date  of  discovery."  Timely  notice  was  given  in 
this  case.  In  21  Opin.,  224,  the  phrase  ''errors  of  fact" 
in  this  law  is  defined  to  refer  to  "mistakes  of  fact  in  the 
meaning  of  the  common  law — that  is,  to  mutual  mistakes 
of  fact."  The  mistake  here,  whatever  its  character,  was 
mutual.  This  opinion  was  affirmed  in  21  Opin.,  251,  which 
notices  the  restrictions  rather  than  the  enabling  character 
of  the  act.  These  opinions  presuppose  the  propriety  of 
strict  construction  of  such  laws  granting  dispensing  power 
to  the  Secretary  of  the  Treasury.  The  authority  to  refund 
moneys  covered  into- the  public  treasury  must  always  clearly 
appear.  Concurring  in  the  reasons  and  conclusions  of  these 
opinions,  I  see  no  ground  in  the  present  case  for  qualifying 
the  rules  laid  down. 

The  conception  of  a  "common-law  mistake  of  fact" 
appears  to  have  been  drawn  from  the  doctrine  of  the  law 
of  contracts,  which  held  that  in  order  to  authorize  relief  in 
equity  there  must  be  mutual  mistake  of  fact.  The  corre- 
sponding doctrine  is  that  there  could  be  no  relief  either  in 
equity  or  law  for  a  mistake  of  law,  founded  on  the  maxim 
that  ignorance  of  law  will  not  furnish  an  excuse.  (1  Story 
Eq.  Jur.,  13th  ed.,  p.  149,  note  (a);  id.,  p.  108  et  seq.  and 
notes.)  The  rigidity  of  these  principles  has  doubtless  been 
mitigated  in  many  applications  of  equitable  relief.  Thus  it 
has  been  held  that  the  doctrine  is  confined  to  cases  of  pure 
unmixed  mistake  of  law  in  which  there  is  no  element  what- 
ever of  mistake  of  fact.  Where  there  is  in  some  measure 
a  mistake  of  fact,  the  tendency  of  equity  is  to  liberalize  the 
rule.     {King  v.  DoolittU^  1  Head,  77.)    And  Parsons  says 
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(3  Parnons  on  Contracts,  8th  ed.,  p.  399):  '*Court8  of  law, 
as  well  as  of  equity,  give  relief  where  there  is  a  mistake 
both  of  law  and  of  fact;  that  is,  one  who  is  injured  by  his 
mistake  of  fact  does  not  lose  his  remedy  by  having  mistaken 
the  law  also.'' 

Ignorance  of  fact  and  mistake  of  fact  are  not  precisely 
equivalent  expressions.  The  former  may  be  mere  want  of 
knowledge;  the  latter  always  supposes  some  error  of  opinion 
as  to  the  real  facts.  It  is  on  this  distinction  that  ignorance 
of  foreign  law  is  deemed  to  be  ignorance  of  fact,  and  the 
cases  holding  that  foreign  laws  are  matters  of  fact  to  be 
proved  like  other  facts  before  courts  may  notice  them  pro- 
ceed upon  the  theory  that  until  so  proved  there  is  entire 
want  of  knowledge  as  to  the  existence  of  the  law  as  well  as 
of  its  terms  and  meaning.  (Story  ut  supra^  pp.  158  (note 
1),  159;  Bank  of  ChiUvoothe  v.  Dodge^  8  Barb.,  233.)  The 
doctrine,  therefore,  of  the  aspect  of  foreign  law  as  fact 
merely  means  that  the  court  will  not  consider  such  a  law  at 
all  until  it  has  been  duly  proved  as  a  fact;  the  doctrine  does 
not  seem  to  me  to  mean  that  after  such  proof  a  foreign  law 
may  not  be  weighed  and  considered  by  the  court  as  law. 

Now,  Story  also  says  (p.  166),  in  pointing  out  the  gen- 
eral ground  of  the  distinctions  as  to  mistakes  of  fact  re- 
specting materiality  and  mutuality,  that  where  ^' there  is 
no  concealment  of  facts,  and  no  surprise  or  imposition,  the 
mistake  or  ignorance,  whether  mutual  or  unilateral,  is 
treated  as  laying  no  foundation  for  equitable  interference; 
it  is  strictly  damnum  absque  injuria.^'*  Finally,  it  is  to  be 
remembered  that  the  learning  upon  this  subject  relates 
especially,  if  not  solely,  to  the  exceptions  to  the  rule  which 
refuses  to  permit  parol  evidence  to  vary  a  written  contract, 
and  contemplates  particularly  the  intervention  of  the  equi- 
table jurisdiction  of  courts.  Neither  of  those  principles  is 
involved  here,  but  we  are  dealing  with  a  highly  technical 
statutory  subject,  and  seeking  to  construe  an  act  of  legisla- 
tion which  is  not  properly  subject  to  liberal  prepossessions. 

The  question  narrows  down,  then,  to  the  nature  of  the 
mistake  here  under  the  definition  of  the  phrase  ^'errors  of 
fact"  in  the  statute.  I  do  not  think  the  question  respecting 
the  French  bounty  can  properly  be  called  a  pure  question  of 
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fact.  The  inference  seems  necessary  that  in  respect  to  the 
situation  before  April  7,  1897,  both  the  Treasury  and  the 
Board  of  General  Appraisers  contemplated,  in  reaching  their 
opposite  conclusions,  an  actual  French  law  or  ordinance. 
The  question,  then,  not  only  involves  the  existence  of  a  for- 
eign law,  but  after  that  law  was  presented  as  a  fact  in  exist- 
ence, its  meaning  and  construction  were  involved — the 
judicial  weighing  of  its  terms  and  effect.  The  error  here  is 
not  like  those  errors  of  fact  construed  in  the  Treasury  prac- 
tice, comprising  mistakes  as  to  circumstances,  dates,  values, 
computations,  etc.,  which  lead  to  false  results.  The  ques- 
tion is  one  of  mixed  fact  and  law.  The  statute  requires  that 
the  mistake  shall  arise  solely  on  errors  of  fact,  and,  as  in  my 
conception  of  the  proper  principles  to  be  applied,  not  per- 
mitting here  the  mitigations  of  a  court  of  equity,  your 
authority  to  refund  on  the  ground  of  mistake  is  to  be 
restricted  to  mistakes  of  fact  alone.  I  am  constrained  to 
say  that  the  mistake  here  did  not  constitute  an  error  of  fact 
within  the  meaning  of  the  act  of  1875,  and  I  therefore 
answer  your  second  question  in  the  negative.  This  renders 
it  unnecessary  to  answer  your  third  question. 
Very  respectfully, 

P.  C.  KNOX. 
The  Secretary  of  the  Treasury. 


AMERICAN  ARTIST— CITIZEN  OF  PORTO  RICO— DUTIES. 

A  native  Porto  Rican,  an  artist  by  profession,  although  temporarily 
living  in  France  on  the  11th  day  of  April,  1899,  is,  under  section  7  of 
the  act  of  April  12,  1900  (31  Stat.,  79),  a  citizen  of  Porto  Rico,  and,  as 
such,  is  an  American  artist,  whose  paintings  upon  importation  into 
the  United  States  are  entitled  to  the  privileges  provided  in  paragraph 
703  of  the  tariff  act  of  July  24,  1897  (30  Stat.,  203). 

Department  of  Justice, 

May  IS,  1902, 

Sir:  I  have  received  your  letter  of  April  28,  asking  my 
opinion  upon  the  question  whether  Mr.  Molinas,  who  is  an 
artist  by  profession,  is  an  * 'American  artist"  within  the 
meaning  of  section  703  of  the  tariff  act  of  July  24,  1897, 
and  inclosing  a  letter  from  the  Hon.  Federico  Degetau, 
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resident  commissioner  from  Porto  Rico,  stating  that  Mr. 
Moiinas  had  shipped  to  him  certain  paintings. 

The  section  reads  as  follows: 

"  703.  Works  of  art,  the  production  of  American  artists 
residing  temporarily  abroad^  or  other  works  of  art,  including 
pictorial  paintings  on  glass,  imported  expressly  for  presen- 
tation to  a  national  institution,  or  to  any  State  or  municipal 
corporation,  or  incorporated  religious  society,  college,  or 
other  public  institution,  except  stained  or  painted  window 
glass,  or  stained  or  painted  glass  windows;  but  such  exemp- 
tion shall  be  subject  to  such  regulations  as  the  Secretary  of 
the  Treasury  may  prescribe." 

Mr.  Moiinas,  as  I  understand  from  Mr.  Degetau,  is  a 
native  Porto  Rican,  temporarily  living  in  Biarritz,  France, 
who  was  there  and  not  in  Porto  Rico  on  the  11th  day  of 
April,  1899,  the  date  mentioned  in  section  7  of  the  Foraker 
Act,  which  section  reads  as  follows: 

''Sec.  7.  That  aU  inhabitants  continuing  to  reside  therein 
who  were  Spanish  subjects  on  the  eleventh  day  of  April, 
eighteen  hundred  and  ninety -nine,  and  then  resided  in  Porto 
Rico,  and  their  children  born  subsequent  thereto,  shall  be 
deemed  and  held  to  be  citizens  of  Poiix)  Rico,  and  as  such 
entitled  to  the  protection  of  the  United  States,  except  such 
as  shall  have  elected  to  preserve  their  allegiance  to  the 
Crown  of  Spain  on  or  before  the  eleventh  day  of  April, 
nineteen  hundred,  in  accordance  with  the  provisions  of  the 
treaty  of  peace  between  the  United  States  and  Spain  entered 
into  on  the  eleventh  day  of  April,  eighteen  hundred  and 
ninety-nine;  and  they,  together  with  such  citizens  of  the 
United  States  as  nmy  reside  in  Porto  Rico,  shall  constitute 
a  body  politic  under  the  name  of  The  People  of  Porto  Rico, 
with  governmental  powers  as  hereinafter  conferred,  and 
with  power  to  sue  and  be  sued  as  such." 

It  will  be  observed  that  paragraph  703  above  quoted  does 
not  mention  citizenship,  but  uses  the  phrase  ''American 
artists."  It  is  clearly  not  inconceivable  for  a  man  to  be  an 
American  artist  within  the  meaning  of  such  a  statute  and 
yet  not  a  citizen  of  the  United  States.  An  American  tribal 
Indian,   or  a  native  Alaskan,   for  example,   who  should 
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become  an  artist  and  go  abroad  might  naturally  be  consid- 
ered an  American  artist  within  the  intent  of  the  statute. 

The  word  ^'reside"  is  used  concerning  a  person  who  may 
remain  a  week  in  a  place,  or  one  who  remains  a  year  or  two, 
or  one  who  makes  his  home  there;  that  is,  one  who  is  a  perma- 
nent resident  or  inhabitant.  Undoubtedly  section  7  of  the 
Foraker  Act,  in  providing  that  citizens  of  the  United  States 
who  "may  reside"  in  Porto  Rico  shall  constitute  part  of  the 
body  politic  of  Porto  Rico,  uses  the  word  "reside"  in  the 
last  sense.  It  would  have  been  absurd  to  provide  that 
every  citizen  of  the  United  States  visiting  or  temporarily 
sojourning  in  Porto  Rico  should  be  a  citizen  of  Porto  Rico, 
and  it  seems  not  unlikely  that  throughout  section  7  the 
word  "reside"  has  the  same  meaning.  Section  9  of  the 
act  tends  to  show  that  it  was  not  used  to  eliminate  from 
"all  inhabitants  who  were  Spanish  subjects"  at  the  date  of 
the  treaty  of  Paris,  a  class  of  inhabitants  who  were  tempo- 
rarily absent  on  any  date  from  Porto  Rico,  because  it  pro- 
vides for  the  nationalization  of  all  vessels  owned  by  "the 
inhabitants  of  Porto  Rico"  on  that  date,  "and  which  con- 
tinued to  be  so  owned  up  to  the  date  of  such  nationalization," 
not  excluding  vessels  owned  by  inhabitants  temporarily 
absent  on  any  date.  And  section  18  assumes  that  "native 
inhabitants"  of  Porto  Rico  will  all  be  citizens  of  Porto 
Rico,  since  it  provides  that  of  the  executive  council,  five  (5) 
shall  be  "native  inhabitants,"  without  adding  that  they 
shall  be  citizens  of  Porto  Rico,  although,  of  course,  it  was 
not  intended  to  have  in  the  executive  council  persons  who 
should  not  be.  This  interpretation  of  section  7  is  further 
supported  by  the  consideration  that  the  Foraker  Act  is  to 
have  a  reasonable  interpretation  and  is  to  be  regarded  as  in 
pari  matei'^ia  with  the  treaty  of  Paris,  so  far  as  that  treaty 
transferred  Porto  Rico  and  the  allegiance  and  protection  of 
persons  there,  from  Spain  to  the  United  States.  It  would 
be  unreasonable  to  suppose,  unless  we  are  forced  to  do  so, 
that  any  of  the  persons  who  were  intended  by  the  treaty  to 
remain  in  Porto  Rico,  and  owe  permanent  allegiance  and  be 
entitled  to  protection  to  and  from  the  United  States,  were 
intended  to  be  omitted  from  the  body  politic  called  "The 
People  of  Porto  Rico,"  and  least  of  all  would  the  native 
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inhabitants,  whose  "civil  rights  and  political  status''  were 
express^  turned  over  by  the  treaty  to  be  determined  by 
Congress,  be  omitted  from  that  body  politic. 

The  language  of  section  7  is  easily  accounted  for  without 
seeing  an  intention  to  exclude  any  of  such  inhabitants;  or 
any  inhahiiant%  continuing  to  be  such  who  were  turned  over 
by  Spain  to  the  United  States.  The  inhabitants  who  were 
German,  French,  or  Italian  were  excluded  by  confining  sec- 
tion 7  to  inhabitants  who  were  Spanish  subjects  at  the  date 
of  the  treaty.  Inhabitants  at  the  date  of  the  Foraker  Act 
who  were  not  inhabitants  of  Porto  Rico,  but  inhabitants  and 
subjects  of  Spain  at  the  date  of  the  treaty,  were  not  among 
those  turned  over  by  the  treaty  to  the  allegiance  and  pro- 
tection of  the  United  States,  and  these  are  excluded  by  the 
phrase  referring  to  the  date  of  the  treaty,  '*and  then  resid- 
ing in  Porto  Rico."  And  the  phrase  "continuing  to  reside," 
following  "  inhabitants"  serves  to  omit  those  inhabitants  who 
were  not  to  remain  in  Porto  Rico,  but  preferred  to  leave  it; 
as,  in  the  contrary  case.  Article  IX  of  the  treaty  made  pro- 
vision for  such  of  those  who  were  to  remain — "who  will 
remain" — que  perwanecieran — as,  being  natives  of  Spain, 
wished  to  avoid  becoming  Americans.  (See  agreement  ex- 
tending election  period  in  the  Philippines.) 

If  this  view  is  correct,  then  the  first  part  of  section  7  has 
the  same  meaning  as  though  it  had  been  written  thus:  "That 
all  present  inhabitants  continuing  to  he  inhabitants  who  were 
Spanish  subjects  on  the  11th  day  of  April,  1899,  and  were 
then  inhahitants  of  Porto  Rico,  and  their  children  born  sub- 
sequent thereto,  shall  be  deemed  and  held  to  be  citizens  of 
Porto  Rico." 

But  even  in  supposing  that  a  native  Porto  Rican  like  Mr. 
Molinas,  temporarily  absent  at  the  date  of  the  treaty,  has 
been  unintentionally  omitted  from  section  7,  he  is  undoubt- 
edly one  of  those  turned  over  to  the  United  States  by  Arti- 
cle IX  of  the  treaty  to  belong  to  our  nationality.  He  is  also 
clearly  a  Porto  Rican;  that  is  to  say,  a  permanent  inhabi- 
tant of  that  island,  which  was  also  turned  over  by  Spain  to 
the  United  States.  As  his  countr}^  became  a  domestic  coun- 
try and  ceased  to  be  a  foreign  country  within  the  meaning 
of  the  tariff  act  above  referred  to,  and  has  now  been  fully 
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organized  as  a  country  of  the  United  States  by  the  Foraker 
Act,  it  seems  to  me  that  he  has  become  an  American,  not- 
withstanding such  supposed  omission. 

For  these  reasons  I  am  of  the  opinion  that  his  paintings 
are  entitled  to  the  privileges  provided  in  paragraph  703  of 
the  act  referred  to. 
Kespectfully, 

P.  C.  KNOX. 
The  Secketary  of  the  Treasury. 


WAR.REVENUE  ACT— BILLS  OF  LADING. 

Under  the  war-revenue  act  of  June  13,  1898  (30  Stat.,  459),  a  1-cent 
stamp  should  be  attached  to  all  bills  of  lading  for  goods  transported 
from  places  within  the  United  States  to  Canada  or  Mexico.  Such 
bills  being  in  part  domestic,  given  for  transportation  within  the 
United  States  as  well  as  for  export,  may  be  taxed  upon  the  domestic 
part  regardless  of  the  ultimate  destination  of  the  goods. 

Opinion  of  January  2,  1900  (23  Opin.,  3) ,  affirmed. 

Department  of  Justice, 

May  16,  1902. 

Sir:  On  December  19, 1899,  at  the  request  of  certain  ml- 
roads  engaged  in  the  transportation  of  goods  from  places 
in  the  United  States  to  Canada  and  Mexico,  you  submitted 
to  this  Department  the*  question  whether,  under  the  war- 
revenue  act  of  June  13,  1898  (30  Stat.,  459),  a  stamp  tax  of 
10  cents  was  required  to  be  attached  to  each  bill  of  lading  for 
goods  so  transported  as  a  foreign  bill  of  lading,  or  a  stamp 
tax  of  1  cent  as  an  ordinary  freight  receipt  on  railroad  bill 
of  lading;  and  Attorney-General  Griggs  held,  in  his  opinion 
of  January  2,  1900,  that  a  stamp  tax  of  1  cent  only  was 
required  to  be  attached.     (23  Opin.,  3*) 

Since  the  decision  of  the  Supreme  Court  in  Fairhank  v. 
United  States  (181  U.  S.,  283),  holding  that  the  10-cent  stamp 
tax  on  foreign  bills  of  lading  was  unconstitutional,  the  same 
railroads  have  requested  you  to  submit  the  question  whether 
a  bill  of  lading  given  by  a  railroad  for  goods  to  be  shipped 
by  rail  from  a  point  in  the  United  States  to  Canada  or  Mex- 
ico is  not  a  foreign  bill  of  lading,  and  therefore  exempt 
from  any  stamp  tax  whatsoever. 
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1  have  examined  the  opinion  of  January  2,  1900,  in  the 
light  of  the  decision  of  the  court  in  the  Fairbanks  cane,  and 
have  carefully  considered  the  argumentH  advanced  by  coun- 
sel for  the  railroads.  I  see  no  reason  to  change  the  conclu* 
sion  reached  by  Attomey-Gtoneral  Griggs.  The  proper 
effect  of  the  decision  in  the  Fairbanks  case  is  merely  to 
eliminate  the  discriminating  stamp  tax  against  foreign  bills 
of  lading  treated  strictly  as  such;  but  a  bill  of  lading  which 
is  in  part  domestic,  given  for  transportation  within  the 
United  States  as  well  as  for  export,  may  be  taxed  upon  the 
domestic  part 

In  my  opinion,  all  bills  of  lading  for  goods  transported 
by  rail  from  place  to  place  within  the  United  States  ought 
to  have  a  1-cent  stamp  attached,  regardless  of  the  ultimate 
destination  of  the  goods. 
Very  respectfully, 

JOHN  K.  RICHAKDS, 

Solicitor'  Oeneral. 
Approved: 

P.  C.  KNOX. 
The  Secretary  of  the  Treasury. 


LEAD  BULLION— ASSAY. 

While  paragraph  181  of  the  tariff  act  of  July  24,  1897  (30  Stat.,  166), 
which  imposes  a  daty  on  imported  lead  ores,  contemplates  the  deter- 
mination of  the  quantity  of  metal  in  the  ore  by  assay,  by  paragraph 
182  of  that  act  the  determination  of  the  quantity  of  metal  contained  in 
imported  lead  bullion  is  to  be  by  official  weighing  only,  and  the  appli- 
cation of  assay  to  lead  bullion  under  the  current  Treasury  regulations 
for  bonded  smelters  and  refiners  is  without  warrant  of  law. 

Department  op  Justice, 

May  15,  1902. 
Sir:  Your  letter  of  March  26,  inclosing  a  copy  of  a  letter 
from  the  collector  of  customs  at  New  York  relative  to  the 
present  practice  of  okaying  imported  lead  bullion  treated 
in  a  bonded  smelter  and  refiner  in  order  to  determine  the 
quantity  of  dutiable  metal,  cites  paragraphs  181  and  182  of 
the  tariff  act  of  1897,  providing  for  duty  on  "lead-bearing 
ores  of  all  kinds  "  and  ' '  lead  dross  and  lead  bullion,   *    *    *  " 
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respectively,  and  cites  section  29  of  the  same  act  providing 
for  the  bonding  of  smelting  and  refining  warehouses.  You 
inclose  a  copy  of  the  current  regulations  relative  to  such 
warehouses,  and  ask  for  my  opinion  on  the  question  whether 
these  regulations  are  in  accordance  with  law  in  not  provid- 
ing for  the  assessment  of  duty  on  the  imported  weight  of 
lead  bullion  transferred  to  a  bonded  smelter. 

Paragraph  181  relates  especially  to  lead  ores,  and  assesses 
a  specific  duty  on  the  "  lead  contained  therein."  It  then 
provides  that  on  all  importations  duties  shall  be  estimated 
at  the  port  of  entry  and  bond  given  for  transportation  by 
bonded  common  carriers  to  sampling  and  smelting  estab- 
lishments; that  there  the  ores  shall  be  sampled  under  Gov- 
ernment supervision  and  assayed  by  a  Government  assayer, 
and  the  entries  liquidated  thereon  unless  the  ores  are  sent 
to  a  bonded  warehouse  to  be  refined  for  exportation. 

Paragraph  182  assesses  a  higher  specific  rate  upon  lead 
dross,  lead  bullion,  or  base  bullion,  and  lead  in  other  forms, 
making*  no  provision  for  assay;  that  is,  the  duty  is  assessed 
on  gross  weight. 

Section  29  permits  the  bonding  of  smelting  and  refining 
works  for  treatment  of  "  ores  or  metals  in  any  crude  form," 
imported  into  the  United  States  to  be  smelted  or  refined  for 
exportation.  Such  merchandise  may  be  removed  on  impor- 
tation into  the  bonded  establishment  in  which  smelting  or 
refining  or  both  are  carried  on,  without  payment  of  duties. 
A  quantity  of  refined  metal  must  each  day  be  set  aside  equal 
to  90  per  cent  of  the  impoi-ted  metal  smelted  or  refined  that 
day,  and  shall  not  be  taken  from  the  works  except  for  trans- 
portation to  another  bonded  warehouse  or  for  exportation, 
although  it  may  also  be  removed  for  domestic  consumption 
under  Treasury  regulations  upon  entry  and  payment  of 
duties,  the  exportation  of  the  90  per  cent  aforesaid  entitling 
the  ores  and  metals  imported  to  admission  without  payment 
of  duties. 

The  collector's  letter  objects  to  the  conclusion  of  G.  A. 
5032  (which  construed  section  29  exhaustively)  only  so  far 
as  sustaining  the  practice  under  the  regulations  of  arriving 
at  the  designated  percentage  of  refined  metal  under  section 
29  in  the  case  of  lead  hvllioii  as  well  as  lead  ore^  upon  the 
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basis  of  the  quantity  of  pure  metal  as  determined  hy  as%ay. 
The  collector  contends  that  since  assay  is  required  only 
for  lead  ore  (i)ar.  181)  and  lead  bullion  is  ordinarily  duti- 
able on  weight  alone  without  assay  (par.  182),  and  sec- 
tion 29  makes  no  mention  of  assay,  this  test  to  determine 
the  quantity  of  imported  metal  is  erroneously  applied  to 
lead  hullian,  resulting  in  an  unwarrantable  loss  to  the  reve- 
nue, and  consequently  that  the  regulations  should  be  amended 
to  agree  with  the  law. 

Section  29  and  earlier  forms  of  the  same  law  have  attached 
to  the  tariff  schedules  special  provisions  encouraging  the 
reduction  of  imported  ores  and  metals  in  this  country. 
Glancing  at  the  schedules  separately,  and  the  executive  and 
judicial  rulings,  it  is  apparent  that  there  has  been  much 
uncertainty  under  the  differing  language  of  former  tariff 
acts  in  arriving  at  the  proper  test  of  quantity  for  taxation 
in  the  case  of  lead  ores  and  lead  bullion.  Lead  bullion  is  a 
fusion  of  metals,  the  product  of  primary  smelting  abroad, 
containing  about  97  per  cent  pure  lead  by  weight.  ( United 
States  V.  Guggenheim  Smelting  Co.^  112  Fed.  Rep.,  617.) 

But  it  is  not  necessary  to  review  the  doubts  under  former 
laws  as  to  classification  of  lead-bearing  ores  and  lead  bullion, 
and  as  to  quantity  test  by  gross  weight  or  net  contents  (see, 
for  example,  G.  A.  1595,  2002, 3262;  Balbach  Smdting  Co. 
V.  United  States^  81  Fed.  Rep., 950;  Ouggenheim  Smelting  Co. 
case,  ut  supra)^  for  the  current  tariff  act  makes  it  clear  that 
all  lead  or^are  dutiable  on  the  lead  contained  and  that  lead 
bullion  is  taxed  as  pig  lead.  Ordinarily,  then,  such  impoited 
bullion  is  subject  to  duty  on  gross  weight  as  lead,  unless 
being  treated  in  bond  under  section  29  that  section  has 
modified  this  rule  of  dutiability. 

The  law  on  smelting  and  refining  metals  under  bond  was 
generally  the  same  under  the  tariff  acts  of  1890  and  1894  as 
under  the  current  act  (sec.  24,  act  of  1890;  sec.  21,  act  of 
1894).  The  only  substantial  difference  is  that  the  effect  of 
the  current  act,  by  requiring  segregation  of  90  per  cent 
of  the  smelted  or  refined  product  instead  of  the  entire  prod- 
uct (in  order  to  receive  the  benefit  of  exportation),  is  to  give 
the  importer  and  manufacturer  ftn  allowance  for  '^  wastage." 
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Thp  regulations  have  been  modified  accordingly,  and  are 
now  more  detailed  (cf.  T.  D.  10585  with  T.  D.  19501). 

None  of  the  laws  on  smelting  and  refining  in  bond  pro- 
vides explicitly  for  test  by  assay  in  the  estimations  of  quan- 
tity or  quality  contemplated  or  necessarily  implied;  but  the 
power  of  the  Secretary  of  the  Treasury  to  make  rules  and 
regulations  is  broadly  given  and  appears  to  cover  the  entire 
course  of  proceeding  from  transfer  into  the  warehouse  to 
exportation  or  withdrawal  for  consumption;  and  there  is  no 
doubt  that  the  former  as  well  as  the  present  regulations 
prescribe  the  determination  by  assay  of  the  quantity  of 
dutiable  refined  metal,  and  this  method  is  applied  to  crude 
metals  as  well  as  ores.  Nor  Is  there  any  doubt  that  lead 
bullion  is  a  crude  metal. 

The  test  by  ossay  was  formerly  controlling  in  the  collec- 
tion of  duties  upon  a  consumption  withdrawal  as  well  as 
upon  exportation  (par.  4,  T.  D.  10585).  But  now  (par.  7, 
T.  D.  19501),  under  a  consumption  withdrawal,  duty  is  ex- 
acted on  the  entire  importation,  which  appears  to  mean  that 
in  such  case,  involving  crude  metals  and  not  ores,  assay  does 
not  affect  the  question,  but  gross  weight  is  the  rule.  This 
leaves  the  point  to  be  considered  in  case  of  direct  exporta- 
tion and  transportation  for  rewarehouse  and  ultimate  expor- 
tation. Paragraphs  2,  6,  8  (current  regulations),  and  the 
form  of  bond  for  establishing  a  smelting  and  refining  ware- 
house (Form  F),  show  clearly  that  assay  is  applied  equally 
throughout  the  entire  field  to  crude  metals  as  well  as  ores. 
An  illustration  will  show  how  the  method  in  vogue  operates 
to  the  detriment  of  the  Government.  On  an  importation  of 
2,000,000  pounds  of  lead  bullion,  assay  shows,  say,  97  per 
cent  lead,  equaling  1,940,000  pounds.  On  exportation  of  90 
per  cent  of  this  under  the  law,  1,746,000  pounds,  the  remain- 
der, 254,000  pounds,  is  admitted  free.  On  the  other  hand, 
on  the  gross-weight  basis,  the  amount  set  aside  for  exporta- 
tion would  be  90  per  cent  of  2,000,000  pounds,  or  1,800,000 
pounds,  which  would  entitle  200,000  to  be  admitted  free. 
There  is  a  loss,  then,  of  duty  at  the  rate  of  2^  cents  per 
pound  on  the  difference  between  200,000  pounds  and  254,000 
pounds,  amounting  to  $1,147.50,      Where  assay  shows  a 
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lower  percentage  than  in  the  illustration  given,  a  corre- 
spondingly lai-ger  loss  to  the  revenue  results. 

Now,  the  necessity  of  the  assay  test  in  the  case  of  ores,  as 
provided  in  paragraph  181  of  the  Dingley  Act,  is  obvious, 
and,  on  the  other  hand,  it  is  certain  that  ordinarily  it  is 
neither  necessary  nor  customary  for  crude  metals  or  metals 
in  pigs  to  be  assayed  for  purpose  of  duty.  There  appear  to 
be  no  assay  provisions  in  the  tariff  schedules  for  any  crude 
metals,  but  the  rule  of  dutiability  by  gross  weight  is  applied. 
This  fusion  of  metals  known  as  lead  bullion  or  base  bullion 
(although,  being  intermediate  between  ores  and  refined 
metals,  it  may  appear  to  invoke  assay  naturally  and  prop- 
erly) has  been  associated  for  duty  purposes  with  pig  lead 
and  other  forms  of  substantiall}'  pure  lead.  Indeed,  the 
merchandise  is  itself  substantially  pure  lead,  containing  a 
very  small  percentage  of  other  metals  and  impurities.  It 
seems  to  me  that  the  law  contemplates  the  determination  of 
the  quantity  of  metal  in  lead  ore  by  assay  and  in  lead  bul- 
lion by  official  weighing  only. 

Under  the  foregoing  circumstances  I  am  of  the  opinion 
that  the  application  of  assay  to  lead  bullion  under  the  cur- 
rent regulations  for  bonded  smelters  and  refiners  is  without 
warrant  of  law,  and  that  the  regulations  should  be  revised 
accordingly.  The  general  authority  to  frame  regulations 
given  by  section  29  can  not  have  the  effect  of  nullifying  a 
necessary  inference  drawn  from  other  parts  of  the  same  law, 
especially  since  construction  should  seek  to  establish  all  parts 
of  the  law  as  consistent  and  coherent  if  possible.  There- 
fore my  answer  to  your  question  must  he  in  the  negative. 
Very  respectfully, 

P.  C.  KNOX. 

The  Secbetaby  of  the  Treasury. 

19219—03 4 
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JURISDICTION  OF  STATE  HARBOR  COMMISSIONERS, 
NORFOLK  HARBOR. 

The  State  of  Virginia,  through  its  l^slature,  having  duly  relinquished 
jurisdiction  over  the  lands  belonging  to  the  United  States  at  the  navy- 
yard  at  Norfolk  upon  which  it  is  proposed  to  construct  a  dry  dock, 
the  State  board  of  harbor  commissioners  for  the  port  of  Norfolk  and 
Portsmouth  is  without  authority  to  require  the  submission  to  and 
approval  by  it  of  the  plans  of  the  contemplated  improvement,  although 
such  improvement  be  within  the  harbor  line  established  by  that  board. 
The  authority  of  the  United  States  over  that  harbor  is  paramount  and 
absolute. 

Department  of  Justice, 

May  15,  1902, 
Sir:  It  appears  from  your  communication  of  the  24th 
ultimo,  with  inclosures,  that  in  the  construction  of  the  new 
granite  dry  dock  at  the  United  States  navy-yard  at  Nor- 
folk, Va.,  it  will  be  necessarj-  to  extend  the  coflferdam  at 
the  entrance  of  the  dock  about  80  feet  inside  of  the  line 
established  by  the  State  board  of  harbor  commissioners  for 
the  port  of  Norfolk  and  Portsmouth. 

Although  the  contemplated  improvement  is  on  ground 
belonging  to  the  United  States,  over  which  Virginia  has 
duly  relinquished  jurisdiction,  the  board  of  harbor  com- 
missioners insist  that  the  plans  for  the  contemplated  im- 
provement be  submitted  to  and  approved  by  them,  in 
accordance  with  the  provisions  of  the  State  law,  before  the 
work  be  proceeded  with. 

You  desire  my  opinion  upon  the  question  whether  this 
demand  is  warranted. 

Under  the  Constitution,  Congress  is  given  power  "to 
regulate  commerce  with  foreign  nations,  and  among  the 
several  States,"  and  when  Congress  once  exercises  its  power 
under  this  clause  over  the  navigable  waters  of  the  United 
States  the  power  (so  the  Supreme  Court  has  held  time  and 
again)  is  paramount  and  absolute. 

In  the  case  of  Sn^dK  Carolina  v.  Georgia  (93  U.  S.,  4), 
Mr.  Justice  Strong,  speaking  for  the  court,  said,  respecting 
the  contention  that  Congress  can  not  place  an  obstruction  in 
a  navigable  stream  (p.  11):  "It  is  not,  however,  to  be  con- 
ceded that  Congress  has  no  power  to  order  obstructions  to 
be  placed  in  the  navigable  waters  of  the  United  States, 
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either  to  assist  navigation  or  to  change  its  direction  by  for- 
cing it  into  one  channel  of  a  river  rather  than  the  other.  It 
may  build  light-houses  in  the  bed  of  the  stream.  It  may 
construct  jetties.  It  may  require  all  navigators  to  pass 
along  a  prescribed  channel,  and  may  close  any  other  chan- 
nel to  their  passage. '' 

Akin  to  the  absolute  and  paramount  authority  over  the 
navigable  waters  of  the  United  States  in  the  regulation  of 
interstate  and  foreign  commerce  is  the  power  which  the 
Constitution  vests  in  Congress,  in  providing  for  the  com- 
mon defense  and  general  welfare,  '*  to  provide  and  maintain 
a  navy,"  and  "  to  exercise  like  authority  (that  is,  exclusive 
jurisdiction)  over  all  places  purchased  by  the  consent  of 
the  legislature  of  the  State  in  which  the  same  shall  be,  for 
the  erection  of  forts,  magazines,  arsenals,  dockyards,  and 
other  needful  buildings. 

Virginia,  through  its  legislature,  consented  that  the 
United  States  should  take  and  use  this  property  for  a  navy- 
yard.  That  meant  such  a  navy -yard,  with  such  docks, 
structures,  and  improvements,  as  the  United  States  might 
determine  the  general  interest  required.  Virginia  reserved 
no  right  to  supervise  the  nature  of  the  navy-yard  to  be 
constructed. 

As  to  the  harbor,  the  United  States,  as  I  have  pointed 
out,  has  paramount  and  absolute*  authority  over  it.  The 
jurisdiction  of  the  State  board  of  harbor  commissioners  is 
subordinate.  It  is  not  to  be  assumed  that  the  United  States, 
to  which  is  intrusted  the  protection  and  improvement  of 
this  harbor,  will  unnecessarily  obstruct  or  interfere  with 
its  navigability.  On  the  contrary,  it  is  to  be  presumed  that 
every  interest  intrusted  to  the  protection  of  the  United 
States  will  be  preserved  and  advanced  by  carrying  out  the 
improvements  according  to  the  plans  prepared  and  approved 
by  it. 

Your  question,  therefore,  is  answered  in  the  negative. 
Very  respectfuUv, 

JOHN  K.  RICHARDS, 

Solicitor'  General, 
Approved: 

P.  C.  KNOX. 
The  Secretary  of  the  Navy. 
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APPOINTMENT— STUDENT  INTERPRETERS  AT  LEGATION  TO 

CHINA. 

The  President  is  authorized,  under  the  provisions  of  the  diplomatic  and 
consular  appropriation  act  of  March  22,  1902  (32  Stat.,  78) ,  to  appoint 
the  ten  student  interpreters  at  the  legation  to  China  therein  provided 
for  without  sending  their  names  to  the  Senate  for  confirmation. 

Department  of  Justice, 

May  16,  1902. 

Sm:  The  diplomatic  and  consular  appropriation  act  of 
March  22,  1902,  provides  ''  for  ten  student  interpreters  at 
the  legation  to  China,  *  *  *  at  one  thousand  dollars 
each,  ten  thousand  dollars,"  who  *'  shall  be  chosen  in  such 
manner  as  will  make  the  selections  nonpartisan  so  far  as 
may  be  consistent  with  aptness  and  fitness  for  the  intended 
work,"  and  that  ''upon  receiving  such  appointment  each 
student  interpreter  shall  sign  an  agreement,"  etc.  The 
character  and  manner  of  appointment  are  not  in  terms  pre- 
scribed.  Your  letter  of  April  16,  therefore,  asks  my  opin- 
ion on  the  question  whether  the  President  is  authorized  to 
appoint  these  interpreters  without  sending  their  names  to 
the  Senate  for  confirmation. 

You  refer  to  laws  providing  for  interpreters  which  ex- 
pressly confer  upon  the  President  power  to  appoint.  Thus, 
section  1680,  Revised  Statutes,  provides  that  '^  the  Presi- 
dent may  appoint  for  the  legation  to  China  an  interpreter, 
when  the  secretary  of  the  legation  does  not  act  as  such;" 
and  section  3  of  the  act  of  June  11,  1874  (18  Stat.,  m,  70), 
provides  "that  the  President  shall  be,  and  he  is  hereby, 
authorized  to  appoint  intei-preters  "  to  certain  consulates  in 
China. 

Discussing  a  related  subject  in  an  opinion  to  you,  dated 
May  11,  1900  (23  Opin.,  136),  my  immediate  predecessor 
held  in  effect  that  such  oiBcers  as  interpreters  do  not  fall 
within  the  constitutional  requirement  of  appointment  by 
and  with  the  advice  and  consent  of  the  Senate  (Art.  II,  sec. 
2,  par.  2);  that  Congress,  bj^  the  use  of  the  unqualified 
phrase  "may  appoint,"  or  equivalent  language,  had  seen  fit 
to  give  the  sole  power  of  appointment  to  the  President;  that 
respecting  an  office  not  plainly  included  in  the  constitu- 
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tional  reqairement  of  confirmation,  that  is,  respecting 
"inferior  officers"  in  the  sense  of  the  clause  of  the  Consti- 
tution cited,  the  appointment,  if  requirin^if  the  advice  and 
consent  of  the  Senate,  is  so  conditioned  in  the  law  creating 
the  office.  This  subject  is  also  discussed  in  an  opinion  dated 
November  7,  1901  (23  Opin.,  674),  which  I  addressed  to  the 
Secretary  of  War  (see  also  opinion  addressed  to  the  Presi- 
dent dated  December  24, 1901;  23  Opin.,  599).  The  doubts 
suggested  by  the  authorities  upon  the  question  of  what  are 
inferior  offices,  and  the  uncertainty  due  to  differing  phrase- 
ology of  various  laws,  as  well  as  the  effect  of  practice  as 
establishing  a  precedent,  are  indicated  in  those  opinions. 

The  practice  relative  to  interpreters  under  laws  which 
gave  the  power  of  appointment  to  the  President  and  did  not 
expressly  require  confirmation  has  become  established.  As 
to  this  particular  law,  the  authority  to  appoint  is  matter  of 
necessary  inference  and  is  not  explicitly  prescribed.  Pro- 
ceeding by  obvious  and  reasonable  analogies,  it  is  my  opin- 
ion that  inasmuch  as  the  law  does  hot  require  confirmation 
by  the  Senate,  and  yet  necessarily  confers  upon  the  Presi- 
dent the  power  to  select  and  appoint  a  certain  class  of  officers 
wliom  ordinarily  he  alone  appoints,  Congress  intended  to 
authorize  the  President  to  appoint  the  student  interpreters 
in  question  without  sending  their  names  to  the  Senate  for 
confirmation. 

Very  respectfully, 

P.  C.  KNOX. 

The  Secretary  of  State. 


CAMEL'S  HAIR  NOILS— DRAWBACK. 

The  separation  of  imported  camel's  hair  into  '^tops"  and  ** noils"  by 
combing,  for  the  purpose  of  preparing  the  material  for  manufacture, 
does  not  result  in  such  ''noils''  becoming  a  distinct  manufactured 
article  and  entitled  to  drawback  within  the  meaning  of  section  30  of 
the  tariff  act  of  July  24,  1897  (30  stat,  211). 

The  drawback  law  contemplates  the  manu&u^ture  of  a  separate  and  com- 
plete article  which  is  not  merely  the  finished  material  of  a  further 


The  principle  announced  in  the  opinion  of  Attorney-General  Olney  (21 
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Opin.,  23),  that  ^'a  question  once  definitely  answered  by  a  former 
Attorney-General  and  left  at  rest  for  a  long  term  of  years  should  be 
reconsidered  only  in  a  very  exceptional  case,"  concurred  in. 

Department  of  Justice, 

May  16,  1902. 

Sir:  It  appears  from  your  letter  of  April  28  that  an  ap- 
plication has  been  made  for  reconsideration  of  the  ruling 
that  ''camel's  hair  noils,  resulting  from  the  separation  of 
imported  camePs  hair  into  hair  and  noils,  were  not  entitled 
to  drawback  under  section  25  of  the  tariff  act  of  October  1, 
1890,  as  a  manufactured  article  "  (21  Opin.,  159).  Further- 
ing this  application,  you  request  an  expression  of  my  opin- 
ion as  to  whether  camel's  hair  noils  are  not  entitled  to 
drawback  under  the  provisions  of  the  law  mentioned  now 
appearing  as  section  30  of  the  tariff  act  of  1897. 

Your  letter  of  April  6,  1895,  as  well  as  G.  A.  2725  which 
the  applicants  invoke,  makes  it  clear  that  this  merchandise 
results  from  the  separation  by  combing  of  camel's  hair  into 
''tops"  (corresponding  to  the  "long  staples"  of  wool)  and 
the  short  fibers,  or  "noils,"  which  on  the  camel  are  a  soft 
woolly  fur.  The  decision  of  the  Board  of  General  Apprais- 
ers shows  that,  before  combing,  camel's  hair  goes  through 
a  cleaning  process  which  advances  it  to  a  condition  equal  to 
wool  which  has  been  washed  or  scoured.  The  view  of  the 
board's  decision  undoubtedly  is  that,  in  order  to  separate 
the  noils,  camel's  hair  so  far  passes  through  processes  of 
manufacture,  and  that  the  object  of  the  manufacture  of  fab- 
rics from  camel's  hair,  using  noils  as  material,  is  to  obtain 
this  short  and  downy  hair  as  the  more  valuable  product, 
rather  than  the  tops,  which  exactly  reverses  the  case  of 
wool.  Such  an  intermediate  manufacturing  process,  for 
the  purpose  of  preparing  the  material  of  further  manufac- 
ture, does  not  necessarily  result  in  a  distinct  manufac*tured 
article.  The  test  as  to  whether  an  article  is  or  is  not  manu- 
factured, for  the  pui-poses  of  the  duty  schedules,  may  differ 
from  that  applicable  in  drawback  laws.  In  my  opinion  the 
drawback  law  in  question  contemplates  the  manufacture  of 
a  separate  and  complete  article  which  is  not  merely  the 
finished  material  of  a  further  stage. 

In  an  opinion  rendered  to  you  on  February  14  last  (23 
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Opin.,  625),  a  contrasted  aspect  is  presented,  the  thing  im- 
ported in  that  case  having  passed  beyond  the  stage  of 
materials  and  being  itself  substantially  a  completed  article 
to  which  manufacture  in  this  country  merely  added  the 
finishing  touches. 

Mr.  Olney's  opinion,  although  brief,  is  evidently  based 
on  careful  consideration  of  all  aspects  of  the  case.  It  is  not 
perhaps  accurate,  in  view  of  the  facts  shown,  to  denominate 
noils  as  a  "by-product;"  but  I  concur  in  the  principle  of 
my  predecessor's  ruling,  and  perceive  no  sufficient  reason  to 
revise  the  same.  "A  question  once  definitely  answered  by 
one  of  my  predecessors  and  left  at  rest  for  a  long  term  of 
years  should  be  reconsidered  by  me  only  in  a  very  excep- 
tional case."  (21  Opin.,  24.)  * 
Very  respectfully, 

P.  C.  KNOX. 

The  Secretary  of  the  Treasury. 


CUSTOMS  LAW— IMPORTATION  OF  PORTO  RICAN  PRODUCTS. 

All  articles  of  Porto  Rican  origin  exported  from  Porto  Rico  to  foreign 
countries  after  the  passage  of  the  Foraker  act  of  April  12,  1900  (31 
Stat,  77),  may,  since  the  proclamation  of  the  President  on  July  25, 
1901,  doing  away  with  the  15  per  cent  duty  imposed  under  section  3 
of  that  act,  be  imported  into  the  United  States  free  of  duty  under 
paragraph  483  of  the  tariff  act  of  July  24,  1897  (30  Stat.,  195),  pro- 
vided the  articles  have  not  been  advanced  in  value  or  improved  in 
condition  by  any  process  of  manufacture  or  other  means. 
Such  free  importation  does  not,  however,  affect  the  question  of  the  pay- 
ment of  the  internal-revenue  tax  provided  for  in  section  3  of  the  For- 
aker act 

Department  of  Justice, 

May  19, 1902. 
Sm:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  8th  instant,  relative  to  the  expression  of  an 
opinion  by  me  as  to  "whether  articles  of  Porto  fiican  origin 
can  be  exported  to  a  foreign  country  and  impoi-ted  there- 
from into  the  United  States  free  of  duty." 

Under  paragraph  483  of  the  tariff  act  of  July  24,  1897, 
"articles  the  growth,  produce,  and  manufacture  of  the 
United  States,  when  returned  without  having  been  advanced 


Digitized  by  VjOOQIC 


56     Customs  Law — Importation  of  Porto  Rican  Products, 

in  value  or  improved  in  condition  by  any  process  of  manu- 
facture or  other  means,"  may  be  entered  free  of  duty. 

It  appears  from  the  cases  submitted  by  you  that  the  Boston 
Molasses  Company,  of  Boston,  Mass.,  during  the  year  1901 
shipped  a  cargo  of  molasses  from  Porto  Rico  to  Halifax, 
Nova  Scotia,  and  that  the  same  '4s  now  held  in  bond  at  that 
port,  just  as  imported;"  that  Herz  Brothers,  of  New  York 
CSty,  in  June,  1901,  shipped  a  lot  of  tobacco  from  Porto  Rico 
to  Canada,  a  part  of  which  remains  there;  that  Steindler 
Brothers,,  of  New  York  City,  have  in  bond  in  Montreal, 
Canada,  141  bales  of  Porto  Rican  leaf  tobacco,  shipped  there 
direct  from  Porto  Rico.  It  is  assumed  for  the  purposes  of 
this  opinion  that  this  last  shipment  was  made,  as  were  the 
others,  subsequent  to  the  passage  of  the  Porto  Rican  or 
Foraker  act  of  April  12,  1900.  Can  these  articles  be  now 
brought  into  the  United  States  duty  free? 

Section  2  of  said  Porto  Rican  act  provided  that  "the 
same  tariffs,  customs,  and  duties  shall  be  levied,  collected, 
and  paid  upon  all  articles  imported  into  Porto  Rico  from 
ports  other  than  those  of  the  United  States  which  are 
required  by  law  to  be  collected  upon  articles  imported  into 
the  United  States  from  foreign  countries." 

Section  3  provided  that  merchandise  coming  into  the 
United  States  from  Porto  Rico  and  coming  into  Porto  Rico 
from  the  United  States  shall  be  subject  to  the  payment  of 
15  per  cent  of  the  duties  charged  upon  like  articles  of  mer- 
chandise imported  from  foreign  countries;  and  in  addition 
thereto,  upon  articles  of  merchandise  of  Porto  Rican  manu- 
facture coming  into  the  United  States  and  withdrawn  for 
consumption  or  sale,  a  tax  equal  to  the  internal  revenue  tax 
imposed  in  the  United  States  upon  like  articles  of  domestic 
manufacture;  and  on  all  articles  of  merchandise  of  United 
States  manufacture  cx)ming  into  Porto  Rico,  in  addition  to 
the  duty  above  provided,  "a  tax  equal  in  rate  and  amount 
to  the  internal  revenue  tax  imposed  in  Porto  Rico  upon  the 
like  articles  of  Porto  Rican  manufacture."  Said  section 
further  provided  that  upon  the  happening  of  certain  con- 
tingencies and  proclamation  of  the  fact  by  the  President, 
all  tariff  duties  between  the  United  States  and  Porto  Rico 
upon  the  products  of  each  should  cease,  and  that  they  should 
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not  be  collected  in  any  event  after  March  1,  1902.     Procla- 
mation was  accordingly  made  on  July  25,  1901. 

Section  14  of  said  act  provided:  "That  the  statutory  laws 
of  the  United  States  not  locally  inapplicable,  except  as 
hereinbefore  or  hereinafter  otherwise  provided,  shall  have 
the  same  force  and  effect  in  Porto  Rico  as  in  the  United 
States,  except  the  internal  revenue  laws,  which,  in  view  of 
the  provisions  of  section  3,  shall  not  have  force  and  effect  in 
Porto  Rico." 

While  the  letter  of  the  language  used  in  paragraph  488 
may  liniit  the  privilege  therein  conferred  to  articles  pro- 
duced in  the  United  States,  the  evident  purpose  of  the  par- 
agraph is  such  that  it  may  well  be  held  to  admit  a  country 
having  the  legal  status  which  Porto  Rico  has  now  been 
given.  Under  section  14  of  the  Foraker  act,  previously 
quoted,  all  our  statutory  laws  "not  locally  inapplicable" 
and  not  "  otherwise  provided  "  are  extended  to  the  island. 
It  was,  as  we  have  seen,  "  otherwise  pro\nded  "  as  to  inter- 
nal-revenue tax  on  goods  going  into  Porto  Rico  from  the 
United  States  and  withdrawn  for  consumption  or  sale. 

The  laws  of  the  United  States  relating  to  customs,  com- 
merce, and  navigation  were  extended  to  Alaska,  and  that 
country  was  made  'a  customs  district,  upon  its  acquisition 
from  Russia.  Provision  was  also  made  for  the  nationaliza- 
tion of  all  vessels  owned  by  actual  residents  of  the  territory 
at  the  date  of  its  cession,  as  was  done  in  the  case  of  Porto 
Rico. 

Under  date  of  July  13,  1878  (Treasury  decision  3653),  it 
was  held  by  your  Department  that  section  4347,  Rev.  Stat, 
relating  to  the  transportation  of  merchandise  ^'from  one 
port  of  the  United  States  to  another  port  of  the  United 
States"  applies  to  Alaska;  and  that  section  4367,  Rev.  Stat, 
requiring  the  master  of  every  foreign  vessel  "bound  from 
a  district  in  the  United  States  to  any  other  district  within 
the  same "  to  deliver,  previous  to  departure,  a  manifest  to 
the  collector,  also  applies  to  Alaska.  It  is  believed  that 
since  that  time  Alaska  has  been  regarded  by  your  Depart- 
ment as  within  the  privileges,  requirements,  and  limitations 
of  our  customs  laws. 
No  good  reason  can  be  found  why  Porto  Rico,  now  corn- 
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pletely  brought  within  our  customs  bounds,  within  our  navi- 
gation laws  (Foraker  act,  sec.  9),  and  within  the  benefits  of 
our  statute  law  in  general,  should  not  enjoy  the  benefits  of 
paragraph  483. . 

I  am  therefore  of  the  opinion  that  all  articles  of  Porto 
Rican  origin  exported  from  Porto  Rico  after  the  passage  of 
the  Foraker  act  may,  since  the  proclamation  doing  away 
with  the  15  per  cent  duty,  be  imported  into  the  United 
States  under  said  paragraph  483.  This,  of  couree,  does  not 
affect  the  question  of  the  payment  of  the  internal-revenue 
tax  provided  in  section  three  of  the  Foraker  act. 
Respectfully, 

P.  C.  KNOX. 

The  Secretart  of  the  Treasury. 


REMOVAL  AND  DESTRUCTION  OF  MERCHANDISE  HELD  IN 

BOND. 

Articles  of  merchandise  imported  into  the  United  States  and  held  in  a 
bonded  warehouse  for  use  in  the  manufacture  of  articles  for  exporta- 
tion in  accordance  with  section  15  of  the  tariff  act  of  July  24,  1897  (30 
Stat.,  207),  may  be  removed  from  such  warehouse  and  destroyed  in 
the  presence  of  an  officer  designated  by  the  collector  of  the  port  and 
accounted  for  as  waste,  and  the  manufacturer  relieved  from  the  pay- 
ment of  duty  thereon. 

Department  of  Justice, 

May  31,  1902. 

Sir:  Thave  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  25th  ultimo  relative  to  an  application  made  by 
the  American  Tobacco  Company  for  permission  to  remove 
from  the  bonded  manufacturing  warehouse  of  said  company, 
at  Durham,  N.  C,  and  destroy  566  pounds  of  imported  tin, 
28,850  imported  photographs,  and  10  bobbins  of  imported 
cigarette  paper,  which  «aid  company  represents  are  '*an 
accumulation  of  waste  incident  to  manufacture,  and  dis- 
carded by  reason  of  being  unfit  for  sale." 

You  state  that  this  merchandise  was  transferred  to  said 
bonded  warehouse  for  use  in  the  manufacture  of  articles 
for  exportation  in  accordance  with  section  15  of  the  act  of 
July  24,  1897,  and  ask  for  an  expression  of  my  opinion  as 
to  whether  the  same  may  now  be  removed  from  said  ware- 
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house  and  destroyed  "either  without  or  with  the  payment 
of  duties." 

The  evident  scope,  intent  and  purpose  of  section  15, 
above  referred  to,  is  to  permit  the  domestic  manufacture  of 
impoii;ed  merchandise  for  foreign  consumption  without  the 
payment  of  duties  on  such  merchandise.  American  labor  is 
thereby  benefited  and  our  revenue  not  lessened  or  affected 
for  the  obvious  reason  that  the  imposition  of  duties  would 
probably  result  in  such  merchandise  being  manufactured 
abroad.  The  privilege  conferred  under  section  15  is  safe- 
guarded with  provisions  and  restrictions  aimed  to  prevent 
the  unlawful  removal  of  any  part  of  such  bonded  merchan- 
dise for  domestic  consumption;  but  there  is  nothing  in  these 
restrictions  that  prohibits  the  destruction  of  waste  material. 

Section  23  of  the  act  of  June  10,  1890,  is  particularly 
applicable  to  goods  imported  for  domestic  consumption, 
and  the  provision  therein  for  an  allowance  on  account  of 
goods  damaged  in  transit  in  no  way  affects  the  question  of 
the  right  of  the  manufacturer  of  bonded  merchandise  to 
destroy  waste  naaterial. 

I  am,  therefore,  of  the  opinion  that  if  such  material  is  de- 
stroyed in  the  presence  of  an  officer  designated  by  the  col- 
lector of  the  port,  it  can  be  accounted  for  as  waste,  and  the 
manufacturer  relieved  from  the  payment  of  duty  thereon. 
Respectfully, 

JOHN  K.  RICHARDS, 

Acting  Attorney-  General. 

The  Secretary  of  the  Treasury. 


ATTORNEY-GENERAL— OPINION. 

The  settled  policy  of  the  Department  is  that  no  opinion  should  be  ren- 
dered upon  any  question  of  law  unless  it  is  specifically  formulated  in 
a  case  actually  arising  in  the  administration  of  a  Department,  and 
accompanied  by  a  statement  or  finding  of  the  facts  involved. 

Nor  will  the  Department  consider  any  question  committed  to  judicial 
review.     To  do  so  might  bring  it  into  conflict  with  a  judicial  tribunal. 

The  conclusions  of  a  Federal  court,  until  reversed  by  a  higher  court,  are 
binding  upon  the  Attorney-General. 

Department  of  Justice, 

May  31,  1902. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  April  21,  1902,  from  the  Hon.  W.  B.  Allison  and 
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the  Hon.  Robert  G.  Cousins,  relative  to  the  legal  status  of 
certain  Indians  in  Iowa  and  the  jurisdiction  of  the  State  of 
Iowa  over  them,  with  respect  to  crimes  conmiitted  either  on 
the  Indian  reservation  or  outside  of  its  limits. 

Your  letter  does  not  request  an  opinion  on  any  specific 
question,  but  only  ''upon  the  questions  set  out  in  the  com- 
munication submitted."  Referring  to  this  communication, 
it  appears  that  my  opinion  is  requested  upon  various  ques- 
tions affecting  the  status  of  the  Indian  tribes  in  question, 
and  involving  generally  the  application  of  the  civil  and 
criminal  laws  of  the  State  of  Iowa  to  such  Indian  tribes 
and  its  jurisdiction  over  them.  The  purpose  for  which 
these  opinions  are  requested  is,  as  stated  in  the  <x)mmuni- 
cation  submitted  to  you,  "to  secure  such  legislation  as  may 
be  deemed  necessary." 

I  regret  to  say  that  compliance  with  your  request  would 
involve  a  departure  from  the  settled  policy  of  this  Depart- 
ment with  respect  to  such  opinions.  My  predecessors  have 
repeatedly  held  that  no  opinion  should  be  given  upon  any 
question  of  law  unless  it  is  "specifically  formulated"  in  a 
case  "actually  arising  in  the  administration  of  a  department, 
and  accompanied  by  a  statement  or  finding  of  the  facts 
involved."  (23  Opin.,  330,  473,  and  the  opinions  there 
cited.) 

Moreover,  your  correspondents  in  effect  ask  me  to  review 
the  decisions  of  the  United  States  circuit  court  for  the  north- 
ern district  of  Iowa  in  the  case  of  Ma-Ka-Ta-  Wah-Qim-Twa 
V.  RJbok  (111  Fed.  Rep.,  12),  and  Peter%  v.  Malin  (111  Fed. 
Rep.,  244).  In  these  cases  the  status  of  these  Indians,  and 
the  application  of  the  laws  of  Iowa  to  them,  were  discussed 
at  length  by  Judge  Shiras,  and  his  conclusions,  until  reversed 
by  a  higher  court,  are  necessarily  binding  upon  this  Depart- 
ment. Even  if  the  question  should  be  regarded  as  still  *wJ 
judice^  this  Department  has  uniformly  refused  to  consider 
any  questions  that  have  been  committed  to  judicial  review. 
To  do  so  might  "  bring  this  Department  into  conflict  with  a 
judicial  tribunal,"  and  this  has  been  held  to  be  an  adequate 
reason  for  a  refusal  to  give  an  oflScial  opinion.  (23  Opin., 
221.) 
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For  the  reasoDs  suggested,  I  am  uDable  to  comply  with 
jour  request. 

Respectfully,  JAMES  M.  BECK, 

Acting  Attorney-  Oeneral, 

The  Secretary  of  the  Interior. 


CUSTOMS  LAW— INFORMER'S  (X)MPENSATION. 

Notwithstanding  the  absence  of  the  certificate  provided  for  by  section  6 
of  the  act  of  June  22, 1874  (18  Stat.,  186),  the  Secretary  of  the  Treasury 
is  authorized,  under  section  4  of  that  act,  to  award  compensation  to 
a  Canadian  customs  official  who  furnished  information  which  resulted 
in  a  forfeiture  of  certain  diamonds  for  violation  of  section  3082,  Rev. 
Stat 

A  deputy  collector  of  customs,  with  headquarters  in  the  customs  district 
of  Vermont,  but  stationed  for  service  at  Montreal,  Canada,  is  a  ''  chief 
officer  of  customs''  within  the  meaning  of  section  4  of  the  above- 
named  act,  which  authorizes  the  pa3rment  of  a  reward  for  original 
information  leading  to  the  discovery  of  any  fraud  upon  the  customs 
revenue. 

Department  of  Justice, 

June  ^  1902. 
Sir:  Your  letter  of  May  20  informs  me  that  a  Canadian 
customs  officer  claims  compensation  as  informer  under  sec- 
tion 4  of  the  act  of  June  22,  1874,  in  a  seizure  case;  that  as 
a  result  of  tbe  information  received  from  this  man  the  Gov- 
ernment secured  about  $31,000  from  the  forfeiture,  by 
judicial  proceedings,  of  certain  diamonds  for  violation  of 
section  3082,  Revised  Statutes;  that  section  6  of  the  act  of 
1874  provides  that  no  payment  shall  be  made  to  an  informer 
in  any  case  wherein  judicial  proceedings  are  instituted  un- 
less the  claim  to  reward  is  established  to  the  satisfaction  of 
the  court  and  a  certificate  of  the  value  of  the  services  given 
by  the  court  to  the  Treasury,  which  certificate,  however, 
shall  not  be  conclusive  upon  the  Secretary  as  to  the  value  of 
the  services;  that  in  the  present  case  the  court  holds  that 
section  6  attempts  to  confer  upon  the  judiciary  a  power  not 
judicial,  and  that  the  courts  are  without  jurisdiction  to  make 
the  required  certificate;  that  thereupon  the  point  has  been 
raised  in  favor  of  the  informer  that  since  section  6  has  been 
declared  in  effect  to  be  unconstitutional  and  inoperative, 
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section  4  of  that  act  remains  in  full  force,  and  that  under 
section  4  the  authority  of  the  Secretary  to  make  an  award 
is  clear,  and  therefore  the  award  in  this  case  may  now  be 
made,  notwithstanding  the  absence  of  the  certificate  required 
by  section  6.  Upon  these  facts  you  submit  to  me  the  ques- 
tion whether  or  not  your  Department  is  authorized  to  award 
compensation  in  the  absence  of  the  certificate  of  section  6. 

Section  4  (act  June  22, 1874, 18  Stat,  186)  provides  that— 
*  *  *  "  whenever  an}^  person  not  an  officer  of  the  United 
States  shall  furnish  to  a  district  attorney,  or  to  any  chief 
officer  of  the  customs,  original  information  concerning  any 
fitiud  upon  the  customs  revenue,  perpetrated  or  contem- 
plated, which  shall  lead  to  the  discovery  of  any  duties  with- 
held, or  of  any  fine,  penalty,  or  forfeiture  incurred  *  *  * 
such  compensation  may,  on  such  recovery,  be  paid  to  such 
person  so  furnishing  information  as  shall  be  just  and  reason- 
able, not  exceeding  in  any  case  the  sum  of  five  thousand 
dollars."    ♦    *    * 

The  information  in  this  case  was  given  to  a  deputy  collec- 
tor of  customs,  with  headquarters  in  the  customs  district  of 
Vermont,  but  stationed  for  service  at  Montreal,  Canada. 
.He  thus  appears  to  have  been  in  reality  the  ''  chief  officer  of 
the  customs"  who  was  available  for  the  receipt  of  this  infor- 
mation in  order  that  it  might  be  promptly  and  effectively 
used  by  this  Government.  In  20  Opin.,  690,  Mr.  Olney 
holds  that  the  information,  in  order  to  justify  the  reward, 
must  be  conveyed  directly  to  the  chief  officer  of  the  cus- 
toms; but  he  is  also  of  opinion  that  there  may  be  circum- 
stances where  information  transmitted  to  or  through  an 
inferior  officer  may  properly  be  considered  as  coming  to  the 
chief  officer  within  the  meaning  of  the  statute.  Under  the 
facts  of  this  case  1  think  this  is  an  instance  within  the  excep- 
tion or  concession  of  Mr.  Olney's  opinion.  The  deputy  col- 
lector appears  to  have  been  the  chief  officer  of  customs  in 
the  service  in  Canada. 

Section  6  of  the  act  provides  for  a  certificate  of  the  value 
of  the  informer's  service,  as  above  stated,  by  the  court  or 
judge  before  whom  the  subsequent  forfeiture  proceedings 
are  instituted. 

In  Ex  parte  Biebeling  (70  Fed.  Rep.,  310)  it  is  decided,  in 
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accordance  with  well-known  precedent  authorities  holding 
that  the  courts  are  without  jurisdiction  to  perform  any  other 
than  judicial  functions,  that  section  6  '^  is  an  attempt  to  con- 
fer upon  the  court  or  judge  a  power  not  judicial,  which  Con- 
gress has  no  power  under  the  Constitution  to  require  the 
judiciary  to  exercise,  and  accordingly  the  courts  and  judges 
are  without  jurisdiction  to  make  such  certificate."  This 
decision,  which  is  carefully  considered,  reviews  and  approves 
the  decision  to  the  same  effect  in  Ex  parte  Oann  (17  Fed. 
Sep.,  471),  which  was  in  all  essential  respects  similar  to  the 
Riebeling  case. 

These  decisions  intimate  that  section  6  was  intended  to 
modify  or  Umit  the  power  given  under  section  4;  and  state 
that  the  provision  may  have  been  intended  as  a  check  on 
the  Secretary;  that  nevertheless  the  section  presents  the 
anomaly  of  confounding  or  confusing  judicial  and  executive 
functions.  '^The  duty  attempted  to  be  imposed  by  section 
6  upon  the  courts  is  simply  clerical  in  its  nature,  which  may 
be  as  conveniently  and  eflSciently  discharged  by  any  compe- 
tent member  of  the  Executive  Department. "  It  is  also  noted 
that  section  6  expressly  provides  that  the  Secretary  is  not 
bound  by  the  certificate  of  the  court  as  to  the  amount  of  the 
compensation  awarded. 

I  think  these  opinions  are  conclusive  on  the  point.  They 
clearly  amount  to  a  decision  that  section  6,  so  far  as  attempt- 
ing to  impose  an  executive  function  upon  the  courts,  is 
unconstitutional  and  inoperative.  This  gives  to  section  4 
full  and  unqualified  effect  in  cases  in  which  there  are,  as  well 
those  in  which  there  are  not,  judicial  proceedings.  1  there- 
fore have  the  honor  to  advise  you  that  the  Treasury  De- 
partment is  authorized  to  award  compensation  in  the  case 
submitted,  notwithstanding  the  absence  of  the  certificate 
provided  for  by  section  6  of  the  act  of  June  22,  1874. 
Very  respectfully, 

JOHN  K.  RICHARDS, 
Acting  Attorney-  Gen^eral, 

The  Sbcretary  of  the  Treasury. 
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CENSUS  OFFICE— EMPLOYMENT— HONORABLY  DISCHARGED 

SOLDIERS. 

The  preference  given  honorably  discharged  soldiers  of  the  United  States 
by  section  5  of  the  act  of  March  6, 1902  (32  Stat.,  51),  in  the  matter  of 
employment  in  the  Permanent  Census  Office,  is  not  absolute  and 
r^ardless  of  qualifications.  Such  preference  is  to  be  given  if  the 
person  is  equally  qualified;  but  the  appointing  power  still  retains  and 
must  exercise  its  discretion  and  judgment  in  determining  the  fitness 
for  the  required  work  of  the  persons  to  be  selected  and  retained. 

To  this  end  the  Director  of  the  Census  may  fix  a  reasonable  standard  of 
fitness,  and  guard  it  by  reasonable  regulations  intended  and  calculated 
to  secure  an  eflScient  permanent  force.  Such  regulations  may  relate 
to  age,  experience,  rating,  proposed  time  of  service,  etc. 

The  preference  given  by  the  statute  is  one  with  respect  to  the  place 
sought  or  held;  but  if  a  person  of  the  preferred  class  fails  to  secure  the 
place  he  seeks,  or  to  retain  the  one  he  has,  there  is  no  obligation  on 
the  appointing  pow^er  to  create  a  vacancy  by  dismissing  an  efiScient 
employee  to  give  him  another  chance. 

Department  of  Justice, 

Jmm5,  1902. 

Sib:  I  have  your  letters  of  the  23d  and  31st  ultimo  and 
of  the  3d  instant,  inclosing  communications  from  the  Director 
of  the  Census,  in  which  are  propounded  certain  questions 
concerning  the  interpretation  of  the  statutes  requiring  pref- 
erence to  be  given  to  honorably  discharged  soldiers  and 
sailors,  and  their  widows  and  orphans,  in  appointment  or 
retention  in  the  public  service.  An  early  opinion  upon  the 
points  presented  is  urged,  to  aid  the  Director  of  the  Census 
in  selecting  the  force  of  800  clerks  who  are  to  be  retained, 
the  1st  of  next  July,  in  the  Permanent  Census  Office. 

The  statutes  referred  to,  presented  in  chronological  order, 
are  as  follows: 

By  the  act  of  March  3,  1865,  carried  into  the  Revised 
Statutes  (approved  June  22,  1874)  as  section  1754,  it  is 
provided: 

''  Persons  honorably  discharged  from  the  military  or  naval 
service  by  reason  of  disability  resulting  from  wounds  or 
sickness  incurred  in  the  line  of  duty,  shall  be  preferred  for 
appointments  to  civil  offices,  provided  they  are  found  to 
possess  the  business  capacity  necessary  for  the  proper  dis- 
charge of  the  duties  of  such  offices." 

A  similar  declaration  of  public  policy,  with  respect  to  re- 
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tention  in  office,  is  found  in  the  act  of  August  15,  1876, 
which  reads  as  follows  (19  Stat,  169): 

"Provided,  that  in  making  any  reduction  of  force  in  any 
of  the  executive  departments,  the  head  of  such  department 
shall  retain  those  persons  who  may  be  equally  qualified  who 
have  been  honorably  discharged  from  the  military  or  naval 
service  of  the  United  States,  and  the  widows  and  orphans 
of  deceased  soldiers  and  sailors." 

In  the  seventh  section  of  the  act  of  January  16,  1883,  for 
the  regulation  and  improvement  of  the  civil  service,  it  was 
further  provided  (22  Stat.,  406): 

"  But  nothing  herein  contained  shall  be  construed  to  take 
from  those  honorably  discharged  from  the  military  or  naval 
service  any  preference  conferred  by  the  seventeen  hundred 
and  fifty-fourth  section  of  the  Revised  Statutes,  nor  to  take 
from  the  President  any  authority  not  inconsistent  with  this 
act  conferred  by  the  seventeen  hundred  and  fifty-third 
section  of  said  statutes." 

The  fifth  section  of  the  act  of  March  6,  1902,  providing 
for  a  Permanent  Census  Office,  contains  this  provision,  to 
which  my  attention  is  more  particularly  directed  (32 
Stat.,  52): 

"And  persons  who  have  served  as  soldiers  in  any  war  in 
which  the  United  States  may  have  been  engaged,  who  have 
been  honorably  discharged  from  the  service  of  the  United 
States,  and  the  widows  of  such  soldiers,  shall  have  prefer- 
ence in  the  matter  of  employment." 

These  being  the  provisions  of  law,  the  questions  submit- 
ted are  designed  to  elicit  an  opinion  as  to  the  extent  of  the 
limitation  they  place  upon  the  discretion  of  the  appointing 
power  in  the  selection  of  the  employees  to  be  retained  in 
the  PeiTOanent  Census  Office.  For  example,  the  question 
submitted  in  your  letter  of  the  23d  ultimo  is  whether  the 
fifth  section  of  the  act  of  March  6,  1902,  above  quoted,  re- 
quires a  preference  to  be  given  honorably  discharged  sol- 
diers and  their  widows  for  pemmnent  appointment  on  the 
1st  of  next  July,  regardless  of  their  qualifications  and 
efficiency  as  compared  with  other  cmplo3"ees.  Other  ques- 
tions of  a  similar  nature,  presenting  in  various  phases  the 
19219—03 5 
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same  general  inquiry,  are  propounded  in  your  other  com- 
munications. 

The  effect  of  the  preference  prescribed  in  section  1754, 
Revised  Statutes,  came  before  Attorney-General  MacVeagh 
in  the  case  of  a  night  inspector  in  the  New  York  custom- 
house, who,  being  a  soldier  honorably  discharged  by  reason  of 
disability  from  wounds  incurred  in  the  line  of  duty,  claimed 
the  right  to  be  appointed  permanently  without  reference  to 
the  civil-service  rules  promulgated  by  the  President  under 
authority  of  the  act  of  March  3,  1871  (Rev.  Stat.,  1753). 
Respecting  the  power  of  the  President  in  view  of  the  pref- 
erence given  soldiers  and  sailors,  Attorney-General  Mac- 
Veagh said  (17  Opin.,  195): 

*' These  two  expressions  of  the  legislative  will  form  one 
harmonious  system.  They  do  not  exempt  honorably  dis- 
charged soldiers  and  sailors  from  liability  to  examination, 
but  they  do  prescribe  that  of  two  or  more  applicants  found 
to  be  equally  qualified  b}^  such  examination  for  appoint- 
ment the  preference  shall  be  given  to  any  such  applicant 
who  has  been  honorably  discharged  from  the  military  or 
naval  service  by  reason  of  disability^  resulting  from  wounds 
or  sickness  incurred  in  the  line  of  duty. 

I  concur  in  the  view  thus  indicated,  that  these  statutes 
regulating  appointment  and  retention  in  the  public  service 
are  to  be  considered  as  hi  pari  materia.  They  form  parts 
of  one  harmonious  system.  A  preference  is  given,  but  not 
to  the  prejudice  of  the  public  service.  The  preference 
given  is  one  which  follows  fitness  for  the  place.  Other 
things  being  equal,  the  man  who  has  served  his  country  in 
war  is  to  be  preferred  in  appointment  or  retention  in  the 
public  service.  This  is  indicated  by  the  phraseology  of  the 
preference  acts.  Thus,  the  preference  contained  in  section 
1754,  Revised  Statutes,  is  limited  by  the  proviso  that  the 
person  claiming  it  shall  "possess  the  business  capacity  nec- 
essary for  the  proper  discharge  of  the  duties  of  such  oflElce;" 
and  the  preference  contained  in  the  act  of  August  15,  1876, 
above  quoted,  is  restricted  to  those  "  who  may  be  equally 
qualified." 

The  preference  contained  in  the  act  of  March  6,  1902, 
now  under  consideration,  must,  I  take  it,  be  construed  in 
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harmony  with  the  line  of  public  policy  indicated.  A  pref- 
erence '4n  the  matter  of  employment"  is  given  to  soldiers 
and  their  widows.  While  there  are  no  qualifying  words, 
with  respect  ta  capacity  or  fitness,  such  limitations  must  of 
necessity  be  read  into  the  act.  Certainly  the  person  rely- 
ing on  the  preference  must  be  fit  for  the  place  sought, 
equall j^  fit  with  others,  or  he  can  not,  with  a  due  regard  for 
the  interest  of  the  service,  be  preferred  over  them.  No 
vested  or  exclusive  right  to  a  particular  office  was  intended 
to  be  given.  The  preference  was  in  the  nature  of  a  dec- 
laration of  public  policy,  intended  to  reward  patriotism  in 
time  of  war  by  preferring  soldiers  for  public  service  in  time 
of  peace,  where  other  things  are  equal.  It  is  obvious,  there- 
fore, that  the  preference  is  always  conditioned  upon  the 
fitness  of  those  who  claim  it,  and  necessarily  limited  by 
considerations  of  public  policy  affecting  the  good  of  the 
service.  As  Mr.  Justice  Brewer  said,  in  Kehn  v.  United 
States  (177  U.  S.,  290,295),  "it  would  be  an  insult  to  the 
intelligence  of  Congress  to  suppose  that  it  contemplated 
any  degradation  of  the  civil  ser\'ice  by  the  appointment  to 
or  continuance  in  office  of  incompetent  or  inefficient  clerks 
simply  because  they  had  been  honorably  discharged  from 
the  military  or  naval  service." 

The  opinion  of  Attorney-General  MacVeagh,  from  which 
I  have  quoted,  was  followed  by  an  opinion  of  Attorney- 
General  Miller,  in  which  he  said  (19  Opin.,  318): 

"I  have  no  doubt  that  it  was  the  purpose  of  Congress  to 
make  it  the  duty  of  those  making  appointments  for  civil 
offices  to  give  a  preference,  other  things  being  equal,  to  the 
class  of  persons  named  in  this  section.  Of  course,  as  the 
Assistant  Attorney-General  for  the  Post-Office  Department 
says,  the  matter  of  capability  and  personal  fitness  is  still  a 
matter  of  judgment  for  the  appointing  power." 

The  correctness  of  these  conclusions  is  confirmed  by  the 
decision  of  the  Supreme  Court  in  the  case  of  Keim  v.  Unittd 
States  (177  U.  S.,  290).  Keim,  an  honorably  discharged 
soldier,  was  dismissed  from  one  of  the  departments  for 
inefficiency.  He  claimed  that  in  view  of  the  statutory  pref- 
erence his  dismissal  was  unlawful.  The  Supreme  Court, 
after  citing  the  preference  statutes,  said  (p.  293): 
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*'The  appointment  to  an  oflScial  position  in  the  Govern- 
ment, even  if  it  be  simply  a  clerical  position,  is  not  a  mere 
ministerial  act,  but  one  involving  the  exercise  of  judgment. 
The  appointing  power  must  determine  the  fitness,  of  the 
applicant;  whether  or  not  he  is  the  proper  one  to  discharge 
the  duties  of  the  position.  Therefore  it  is  one  of  those  acts 
over  which  the  courts  have  no  general  supervising  power." 

And  again  (p.  295): 

"Nowhere  in  these  statutory  provisions  is  there  anything 
to  indicate  that  the  duty  of  passing,  in  the  first  instance, 
upon  the  qualifications  of  the  applicants,  or,  later,  upon  the 
competency  or  efficiency  of  those  who  have  been  tested  in 
the  service,  was  taken  away  from  the  administrative  officers 
and  transferred  to  the  courts.  Indeed,  it  may  well  be 
doubted  whether  that  is  a  duty  which  is  strictly  judicial  in 
its  nature.  It  would  seem  strange  that  one  having  passed 
a  civil  service  examination  could  challenge  the  rating  made 
by  the  Commission,  and  ask  the  courts  to  review  such  rat- 
ing, thus  transferring  from  the  Commission,  charged  with 
the  duty  of  examination,  to  the  courts  a  function  which  is, 
at  least,  more  administrative  than  judicial;  and  if  courts 
should  not  be  called  upon  to  supervise  the  results  of  a  civil 
service  examination,  equally  inappropriate  would  be  an 
investigation  into  the  actual  work  done  by  the  various 
clerks,  a  comparison  of  one  with  another  as  to  competency, 
attention  to  duty,  etc.  These  are  matters  peculiarly  within 
the  province  of  those  who  are  in  charge  of  and  superintend- 
ing the  Departments,  and  until  Congress  by  some  special 
and  direct  legislation  makes  provision  to  the  contrary,  we 
are  clear  that  they  must  be  settled  by  those  administrative 
officers." 

It  is  my  opinion,  therefore,  that  while,  under  the  provi- 
sions of  section  5  of  the  act  of  March  6,  1902,  it  is  the  duty 
of  the  appointing  power  to  give  preference  in  the  matter  of 
employment  in  the  Permanent  Census  Office  to  the  class  of 
persons  described  therein,  this  preference  is  not  absolute 
and  regardless  of  qualifications  and  efficiency.  A  prefer- 
ence is  to  be  given  if  the  person  is  equally  qualified. 
Nevei*theless,  the  appointing  power  retains  and  must  exer- 
cise its  discretion  and  judgment  in  considering  and  determin- 
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ing  the  fitness  for  the  required  work  of  the  persons  to  be 
selected  and  retained. 

This  general  answer  embodies  a  principle  which,  when 
applied,  solves  the  questions  contained  in  the  various  com- 
munications of  the  Director  of  the  Census,  which  are  largely 
of  an  administrative  nature.  Since  he  must  pass  upon  the 
fitness  of  the  persons  to  be  selected  and  retained,  he  has  a 
right  to  fix  a  reasonable  standard  of  fitness,  and  to  guard  it 
by  reasonable  regulations  intended  and  calculated  to  secure 
an  efficient  permanent  force.  Such  regulations  may  relate 
to  age,  experience,  rating,  proposed  time  of  service,  etc. 

Finally,  the  preference  given  by  the  statute  is  one  with 
respect  to  the  place  sought  or  held.  The  person  of  the  pre- 
ferred class  who  applies  for  a  vacant  place  is  to  be  given 
that  place  if  he  is  equally  qualified,  and  he  is  to  be  retained 
therein  as  long  as  the  good  of  the  service  will  not  suffer. 
But  if  he  fails  to  get  the  place  he  seeks,  or  to  hold  the  place 
he  has,  there  is  no  obligation  on  the  appointing  power  to 
create  a  vacancy  by  dismissing  an  efficient  employee  in 
order  to  give  him  another  chance. 
Respectfully, 

HENRY  M.  HOYT, 
Acting  Attofmey-  GeneraL 

The  Secketary  op  the  Interior. 


GERMAN  LETTERS  ROGATORY— EXECUTION  OF  BY  UNITED 
STATES  COURT. 

The  Attomey-Genertil  can  not  properly  pass  upon  the  question  whether 
the  courts  in  this  country  have  authority  to  execute  letters  rogatory 
issued  out  of  the  German  patent  office,  as  that  is  a  matter  for  judicial 
and  not  (or  executive  determination. 

Congreesional  legislation  recommended  which  shall  explicitly  authorize 
the  issuing  of  letters  rogatory  by  the  Patent  Office  of  the  United  States, 
and  shall  clothe  Federal  courts  with  power  to  execute  letters  issued 
by  those  patent  offices  of  the  recognized  powers  which  possess  and 
exercise  well-defined  judicial  functions. 

Department  of  Justice, 

Jun€  9,  190^. 
Sm:  It  appears  from  your  letter  of  April  12  that  certain 
letters  rogatory  were  issued  out  of  the  Patent  Office  for 
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execution  in  Germany,  and  that  on  being  forwarded  to  our 
embassy  at  Berlin  to  put  in  course  of  execution,  the  German 
foreign  office  has  expressed  the  desire  that  this  Government 
declare  officially  that  the  courts  of  the  United  States  would 
in  any  similar  case  execute  letters  rogatory  issued  by  the 
German  patent  office.  You  request  an  expression  of  my 
views  upon  the  point  whether  the  courts  in  this  country 
have  authority  to  execute  letters  rogatory  issued  out  of  the 
German  patent  office,  and  suggest  that  if  this  authority  is 
lacking,  proper  recommendation  should  be  made  to  Congress 
with  a  view  to  legislation  to  regulate  the  subject. 

The  usual  practice  in  England  and  the  United  States  has 
been  to  take  testimony  abroad  by  open  commission  issued 
from  a  court  of  record  and  directed  to  persons  vested  with 
no  local  judicial  authority  in  the  foreign  country,  who  pro- 
ceed as  commissioners  of  the  instance  coui*t  to  obtain  vohm- 
tary  testimony.  (Wharton  on  the  Conflict  of  Laws  (1882), 
sec.  723  et  seq.)  This  method  was  formerly  the  usual  and 
the  only  regular  mode  of  taking  depositions  in  a  foreign 
country.  {Stem  v.  Btnoman,,  13  Pet.,  209;  FrmuJe  v.  Froude^ 
1  Hun.,  76.)  Letters  rogatory  or  requisitorial,  drawn  from 
the  civil  law,  have  obtained,  as  a  rule,  on  the  Continent  of 
Europe,  and  are  currently  employed  more  frequently  than 
at  an  earlier  day.  Under  such  letters,  and  by  the  doctrines 
of  international  law  respecting  comity,  the  courts  of  each 
country  are  held  bound  to  execute  commissions  to  take 
evidence,  subject  to  the  proviso  that  the  requirement  shall 
contain  nothing  to  prejudice  national  sovereignty,  and  that 
reciprocity  in  such  matters  shall  be  assured. 

It  seems  to  be  well  settled  that  letters  rogatory  are  issued 
only  when  ah  ordinary  commission  can  not  be  executed, 
that  their  use  rests  wholly  upon  comity  between  foreign 
states,  that  interrogatories  are  generally  attached,  and  that 
the  law  of  the  forum  to  which  the  letters  are  addressed 
governs  the  procedure  under  them.  (Whart.  Conf .  Laws, 
ut  supra;  JVtlsofi  v.  United  States^  1  Pet.  C.  C,  235;  Kush- 
ling  V.  Lebei^ian^  9  Phila.,  160;  Dovht  v.  Pittshu7^h  H.  S. 
Co.,  6  Pa.  Dist.  Rep.,  238;  sec.  4071,  R.  S.) 

Section  875,  Revised  Statutes,  provides  for  letters  roga- 
tory from  United  States  courts  in  suite  in  which  the  United 
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States  have  an  interest;  and^?^  contra^  for  letters  rogatory 
addressed  from  a  foreign  court  to  a  circuit  court  of  the 
United  States.  And  sections  4071-4074,  Revised  Statutes, 
provide  for  the  taking  of  testimony  in  this  country,  to  l)e 
used  in  foreign  countries,  in  suits  for  the  recovery  of  money 
or  property  in  which  the  foreign  government  has  an  inter- 
est, either  by  commission  or  letters  rogatory,  under  the 
authority  and  supervision  of  the  district  judge  of  the  dis- 
trict where  the  witness  resides.  So  that  the  United  States 
has  recognized  by  statutory  provisions  and  judicially  the 
principle  of  international  comity  involved.  The  various 
States,  either  under  statutes  or  pursuant  to  general  doc- 
trines, reciprocate  with  each  other  and  with  foreign  coun- 
tries in  the  same  manner. 

But  certain  foreign  governments  are  unwilling  to  permit 
testimony  to  l)e  taken  in  the  less  formal  way  by  open  com- 
mission, and  in  that  case,  before  the  Federal  statutes  defi- 
nitely recognized  the  proceeding  by  letters  rogatory  to  the 
limited  extent  indicated,  the  Supreme  Court  held  that  letters 
rogatory  may  be  issued  "  for  the  purpose  of  obtaining  tes- 
timony when  the  government  of  the  place  where  the  evi- 
dence is  to  be  obtained  will  not  permit  a  commission  to  be 
executed."  (Nehonetdl.  v.  United  States^  ut  nup^a;  1  Fos- 
ter's Fed.  Prac.,  3d  ed.,  sec.  290,  and  note;  Gross  y.  Pabner 
et  al,^  105  Fed.  Rep.,  833.)  It  seems  that  Germany  is  such 
a  country,  and  that  the  ground  of  objection  by  the  German 
Government  to  the  execution  of  a  commission  is  that  this 
customary  practice,  committing  the  examination  not  to  a 
local  tribunal  but  to  an  individual  acting  as  commissioner 
of  the  foreign  court,  may  involve  an  invasion  of  sovereign 
rights.  Geiinany  prefers  that  testimony  taken  within  her 
borders  to  be  used  abroad  shall  be  subject  to  the  control 
of  the  established  German  courts  under  letters  rogatory. 
t3  Whart.  Int.  Law  Dig.,  c.  23.) 

The  United  States  Patent  Office  customarily  issues  com- 
missions to  take  testimony  in  foreign  countries  (rule  158,  Pat- 
ent Office  Rules  of  Practice)  under  the  authority  of  section 
4905,  Revised  Statutes,  which  authorizes  the  Commissioner 
of  Patents  to  establish  rules  for  taking  affidavits  and  depo- 
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sitions  required  in  cases  pending  in  the  Patent  Office,  but 
does  not  explicitly  refer  to  the  taking  of  testimony  abroad. 

The  Commissioner  of  Patents  has  decided  in  the  case  of 
Potter  V.  Ocha  (97  Official  Gazette  of  the  Patent  Office,  p. 
836)  that,  under  section  4905  and  the  provisions  of  rule  158, 
he  has  authority  to  issue  letters  rogatory;  and  accordingly 
the  letters  which  produced  your  inquiry  were  issued 
addressed  to  the  royal  district  court  at  Berlin.  The  Com- 
missioner's decision  is  based  upon  the  view  that  courts  of  the 
United  States  issue  letters  rogatory  under  similar  circum- 
stances; that  the  Commissioner  of  Patents  possesses  judicial 
functions  analogous  to  those  of  courts  ( United  States  ex  rel. 
Berna/rdin  v.  Duell^  86  O.  G.,  995);  but  that  since  the  Com- 
missioner is  not  authorized  by  law  to  issue  subpoenas  to  com- 
pel the  attendance  of  witnesses,  he  is  not  able  in  issuing 
letters  rogatory  to  make  the  offer  usual  in  such  instrument-s 
to  render  a  like  servdce  to  the  foreign  court.  He  also  relies 
for  the  regularity  of  •  his  action  on  the  view  that  the  couits 
of  this  country  stand  ready  to  render  such  service  to  the 
courts  of  Germany  when  requested,  and  expresses  the  belief 
that  the  courts  of  this  country  would  comply  with  such  a 
request  issued  by  the  German  patent  office  under  similar 
circumstances. 

There  is  no  doubt  that  the  Patent  Office  embraces  a  judi- 
cial side,  as  pointed  out  in  the  case  of  Beymardin  v.  Duell^ 
just  cited.  The  Commissioner  as  to  various  aspects  of 
patent  laws  exercises  judicial  functions,  and  the  questions 
involved  bear  a  judicial  character.  It  also  appears  that  the 
German  patent  office  exercises  similar  judicial  functions 
under  different  provisions  of  the  imperial  patent  laws;  in- 
deed, in  German  patent  law  the  analogy  to  a  court  seems  to 
be  even  more  pronounced. 

It  is  obvious  that  this  is  a  field  where  the  influence  of 
comity  may  properh^  be  liberal  and  does  not  appear  to  be 
liable  to  abuse.  For  these  executive  bmnches  of  the  respec- 
tive governments  are  established  and  responsible  agencies 
of  administration.  They  are  peculiarly  sensitive  to  enlarg- 
ing notions  of  international  reciprocation  as  applied  to  in- 
ventive skill  and  products  of  the  brain.  They  possess  and 
exercise  important  judicial  functions,  and  the  Patent  Office 
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of  the  United  States,  at  least,  does,  as  a  matter  of  fixed  prac- 
tice, issue  commissions,  which  have  historically  issued  from 
courts  alone  as  strictly  as  letters  rogatoiy. 

Neverthel^s,  as  I  have  just  implied,  the  fundamental  idea 
undoubtedly  is  that  either  one  of  these  methods  of  obtain- 
ing testimony  abroad  proceeds  as  a  charter  or  authority 
granted  by  a  regular  judicial  tribunal.  The  precise  ques- 
tion before  me  is  whether  the  courts  in  general  of  this  coun- 
try have  authority  to  execute  letters  rogatory  issued  from 
the  German  patent  office.  Now,  1  think  the  opinion  may 
safely  be  ventured  that  if  Germany  saw  fit  to  issue  a  com- 
mission by  her  patent  office,  voluntary  testimony  could  be 
obtained  here  (as  it  is  thus  usually  obtained  by  us  abroad), 
although  the  statutory  ancillary  process  of  Federal  courts,  if 
needed,  in  such  case,  is  restricted  to  certain  suits,  as  indi- 
cated ant^  (Revised  Statutes,  sec.  4071).  But  it  is  probable 
that  the  power  and  discretion  of  Federal  courts  in  this  par- 
ticular, existing  as  elementary'  and  antecedent  to  the  statutes 
(St^ifi  V.  Bowman;  NeUon  v.  United  State^^  above  cited),  is 
not  restricted  by  the  statutes,  but  simply  directed  or  com- 
manded pro  tanto.  It  may,  indeed,  be  that  the  open  com- 
mission is  unknown  to  German  jurisprudence,  or  is  not 
commonly  employed  thereunder,  and  doubtless  our  courts 
might  be  influenced  by  the  failure  to  reciprocate;  yet  I 
understand  from  the  correspondence  that  commissions  arc 
8ent  from  Germany  to  this  country — that  this  privilege  not 
only  would  be,  but  is  freely  given  by  courts  of  this  country 
to  subjects  of  Germany  (letter  of  the  Secretary  of  the 
Interior,  May  16,  1902).  However,  even  as  to  the  simpler 
procedure  under  conunission,  I  am  unable  to  construe  or 
predict,  beyond  the  point  of  high  probability  just  indicated, 
the  status  of  a  conunission  from  the  German  patent  office  in 
the  various  jurisdictions  and  systems  of  the  States  of  thiy 
Union.  And  when  we  turn  to  the  subject  of  letters  roga- 
tory, by  which  ordinarily  regular  courts  of  exclusive  judi- 
cial jurisdiction  call  upon  the  friendly  aid  of  such  courts 
abroad  and  offer  reciprocation,  the  judicial  character  of  the 
question  more  plainly  appears;  such  a  question  I  am  not 
permitted  to  answer  (13 Opin.,  160;  19  Opin.,56;  20Opin., 
210,  314,  639;  21  Opin.,  369,  557,  583);  1  can  not  speak  for 
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the  courts.  It  is  for  the  different  courts  of  the  various 
jurisdictions,  Federal  and  State,  to  say  when  the  point 
comes  before  them  for  decision  whether  or  not  they  have 
the  necessary  authority  in  the  premises.  It  is  manifest 
that  I  can  not  properly  pass  upon  such  a  question,  which 
is  preeminently  matter  for  judicial  and  not  executive 
determination. 

Therefore,  I  have  the  honor  to  say,  responding  to  your 
alternative  suggestion,  that  it  may  be  well  to  propose  to 
Congress  legislation  which  shall  explicitly  authorize  the 
issue  of  lettei's  rogatory  by  the  Patent  Office  of  the  United 
States,  and  shall  clothe  Federal  courts  with  the  power  to 
execute  letters  issued  by  those  patent  offices  of  the  recog- 
nized powers  which  possess  and  exercise  well  defined  judicial 
functions. 

Verv  respectfullv, 

P.  C.  KNOX. 
The  Secretary  of  State. 


officp:rs  of  the  marine  corps— relatr^e  rank. 

The  mere  promotion  of  two  officers  in  different  departments  of  the 
Army  does  not,  ander  sections  1603  and  1219,  Revised  Statutes,  dis- 
turb their  preexisting  relative  rank. 

Section  1219,  Revised  Statutes,  does  not  purport  to  regulate  merely  the 
relative  rank  of  officers  in  the  same  department  of  the  Army,  but  is 
intended  to  fix  the  relative  rank  of  the  various  officers  of  different 
departments  of  the  Army. 

There  is  no  warrant,  therefore,  for  holding  that  promotions  are  appoint- 
ments where  the  officers  promoted  are  in  different  departments  of  the 
Marine  Ck)rp8,  but  are  not  appointments  where  they  are  in  the  same 
department. 

Opinion  of  Attorney-General  MacVeagh  of  August  17,  ISSl  (17  Opin., 
196),  and  of  Attorney-General  Brewster  of  May  18, 1882  (17  Opin.,  362), 
reaffirmed. 

Department  of  Justice, 

June  11,  19(m, 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  April  17,  1902,  in  which  you  request  my  opinion 
as  to  the  relative  rank  of  two  officers  of  the  Marine  Corps, 
such  i-ank,  by  section  1603,  Revised  Statutes,  being  deter- 
mined by  the  provisions  of  law  regulating  relative  rank  in 
the  Army. 
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The  question  therefore  arises  under  the  following  provi- 
sion of  the  act  of  March  2,  1867  (14  Stat,  434): 

"That  in  computing  the  length  of  service  of  any  officer  of 
the  Army  in  order  to  determine  what  allowance  and  pay- 
ment of  additional  or  longevity  rations  he  is  entitled  to,  and 
also  in  fixing  the  relative  rank  to  be  given  to  an  officer  as 
between  himself  and  others  having  the  same  grade  and  date 
of  appointment  and  commission,  there  shall  be  taken  into 
account  and  credited  to  such  officer  whatever  time  he  may 
have  actually  served,  whether  continuously  or  at  different 
periods,  as  a  commissioned  officer  of  the  United  States, 
either  in  the  Regular  Army  or,  since  the  nineteenth  day  of 
April,  eighteen  hundred  and  sixty-one,  in  the  volunteer 
service,  either  under  appointment  or  commission  from  the 
governor  of  a  State  or  from  the  President  of  the  United 
States;  and  the  provision  herein  contained  as  to  relative 
rank  shall  apply  to  all  appointments  that  have  already  been 
made  under  the  act  to  fix  the  military  peace  establishment 
of  the  United  States,  approved  July  twenty -eight,  eighteen 
*  hundred  and  sixty- six." 

The  substance  of  this  act  was  codified  in  the  Revised 
Statutes  in  section  1219,  and  the  question  of  the  relative 
rank  between  officers  "having  the  same  grade  and  date  of 
appointment  and  commission "  must  be  determined  in  ac- 
cordance with  the  requirements  of  said  act. 

It  appears  from  your  statement  of  facts  that  until  May 
17,  1877,  Colonel  Reid  outranked  Colonel  Goodloe  by  sen- 
iority in  commission.  On  that  day  Colonel  Goodloe  was 
appointed  major  and  paymaster,  and  subsequently,  on  May 
2,  1894,  Colonel  Reid  was  appointed  major,  adjutant,  and 
inspector.  Both  of  these  last-named  commissions  were  ap- 
pointments by  selection  at  the  discretion  of  the  appointing 
power,  and  were  not  promotions  under  the  statutes  regulat- 
ing such  promotions.  From  May  17,  1877,  therefore.  Col- 
onel Goodloe  outranked  Colonel  Reid  by  seniority  of  com- 
mission, and  on  March  3,  1899,  under  the  act  of  March  3, 
1899  (30  Stat.,  1008),  both  officers  were  promoted  to  the 
rank  of  colonel. 

If  the  promotion  of  the  two  officers  in  question  on  March 
3, 1899,  gives  them  the  "  same  grade  and  date  of  appoint- 
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mefnt  and  commission,"  then  it  is  obvious  that  Colonel  Reid 
outranks  Colonel  Goodloe,  inasmuch  as  Colonel  Reid  was 
commissioned  a  second  lieutenant  five  years  prior  to  Colonel 
Goodloe.  If,  on  the  contrary,  such  promotion  on  March  3, 
1899,  is  not  to  be  regarded  as  an  ''appointment"  within 
Revised  Statutes,  1219,  then  the  relative  rank  of  the  two 
officers  as  it  existed  between  March  17,  1877,  to  March  3, 
1899,  remains  unaffected. 

This  question  has  already  been  considered  bj'  this  De- 
partment, and  made  the  subject  of  official  opinions.  On 
February  21,  1881,  upon  the  request  of  the  Secretary  of 
War,  Attorney-General  Devens  (17  Opin.,  34),  held  that  a 
promotion  was  an  "appointment"  within  the  meaning  of 
the  act  of  Congress  already  cited.  As  this  opinion  was 
opposed  to  the  practice  of  the  War  Department  as  it  had 
therefore  existed  since  the  passage  of  the  act,  the  Secretary 
of  War,  on  .May  6,  1881,  requested  this  Department  to  re- 
consider the  question.  This  Department,  in  an  opinion  b}^ 
Attornej^-General  MacVeagh  (17 Opin.,  196), reconsidered  its 
former  opinion,  and  reversed  the  conclusion  therein  reached. 
The  conclusion  of  that  opinion  is  thus  stated  by  Attornej^- 
General  MacVeagh: 

"1  am  constrained,  therefore,  to  advise  you  that  the 
word  'appointment'  in  section  1219  of  the  Revised  Statutes 
applies  only  to  the  original  entry  of  the  officer  into  the  reg- 
ular service,  or  subsequent  appointment  hy  selection^  but 
that  it  does  not  apply  to  promotions  by  seniority  as  defined 
in  the  Regulations  of  the  Army." 

This  conclusion  was  reaffirmed  by  an  opinion  of  Attorney- 
Geneml  Brewster  on  May  18,  1882  (17  Opin.,  362). 

It  is  contended  in  the  brief  of  argument  submitted  by 
Colonel  Reid  that  these  opinions  of  Attorneys-General 
MacVeagh  and  Brewster,  as  well  as  the  legislation  which 
the}'^  sought  to  interpret,  should  be  limited  to  cases  where 
promotions  of  two  officers  claiming  precedence  by  relative 
rank  were  in  the  same  department  of  the  service.  He  con- 
tends that  inasmuch  as  their  respective  lineal  ranks  by  pro- 
motion were  independent  of  each  other,  such  promotions 
must  be  regarded  as  having  all  the  force  and  effect  of 
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''appointments"  within  the  meaning  of  Revised  Statutes, 
1219. 

In  my  opinion  neither  the  section  of  the  Revised  Statutes 
referred  to,  nor  the  two  opinions  of  this  Department 
which  interpret  it,  are  thus  limited  in  their  application. 
The  section  cited  does  not  purport  to  regulate  the  relative 
rank  in  the  same  department  of  the  Army,  but  is  apparently 
intended  to  fix  the  relative  rank  between  the  various  officers 
of  the  different  departments  of  the  Army  by  giving  to  such 
officers,  where  ''the  same  grade  and  date  of  appointment 
and  commission  "  exists,  the  benefit  of  seniorit}-  in  service, 
whether  as  a  volunteer  or  regular.  To  hold  that  promotions 
are  appointments  where  the  officers  thus  promoted  are  in 
different  departments,  but  are  not  appointments  where  they 
are  in  the  same  department,  is  to  narrow  the  application  of 
the  statute  by  reading  into  its  general  provisions  a  substan- 
tial qualification  of  which  its  language  gives  no  suggestion. 

I  presume  it  is  as  important  to  have  a  method  of  deter- 
mining the  question  of  relative  rank  ]>etween  officers  of 
different  departments  as  it  is  between  officers  of  the  same 
department,  and  1  can  not  conclude  that  the  act  of  Congress 
was  intended  to  meet  one  contingency  and  ignore  the  other. 
The  opinions  of  Attorneys-General  MacVeagh  and  Brews- 
ter do  not  suggest  any  such  distinction.  Their  opinions  had 
reference  to  the  military  establishment  of  the  United  States. 
As  Attorney -General  IVIacVeagh  clearly  said  (17  Opin.,  197): 

"As  I  understand  it,  a  clear  and  well-detined  distinction 
between  appointment  and  promotion  has  existed  and  been 
recognized  in  the  War  Department  continuously  since  the 
establishment  of  the  Army.  Appointment  is  the  selection 
of  persons  not  now  in  the  Army,  as  officers  of  it,  or  the 
designation  hy  seUctimi  of  an  officer  already  in  the  Araiy  to 
a  vacancy  which  is  not  required  by  the  law  or  the  regula- 
tions to  be  filled  by  promotion  according  to  seniority.  Pro- 
motion is  the  advancement  of  officers  alreadj^  in  the  Army, 
according  to  seniority,  to  vacancies  happetiing  in  tJw  different 
arms  of  the  service^  and  according  to  rules  prescribed  bj^  law 
or  by  regulations  having  the  force  of  law. 

"I  understand  also  that  since  the  passage  of  the  act  of 
March  2,  1867,  it  has  been  the  uniform  pi'actice  of  your 
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Department  to  fix  the  relative  rank  of  officers  receiving 
appointments,  within  the  meaning  of  that  term  as  herein 
defined,  at  the  time  of  such  appointment;  and  ttiat  their 
relative  rank  thus  fixed  is  not  thereafter  disturbed  by  any 
subsequent  promotion,  but  that  subsequent  promotion  and 
rank  is  by  seniority  in  the  regular  service." 

In  this  connection  the  terms  of  the  act  of  Congress  under 
which  Colonel  Goodloe  and  Colonel  Reid  were  promoted  are 
not  without  force.     The  provision  reads: 

"That  the  vacancies  created  by  this  act  in  the  departments 
of  the  adjutant  and  inspector  and  paymaster  shall  be  filled 
first  by  promotion  according  to  seniority  of  the  officers  in 
each  of  these  departments,  respectively,  and  then  by  selec- 
tion from  the  line  officers  on  the  active  list  of  the  Marine 
Corps." 

It  will  thus  be  seen  that  there  is  a  distinction  in  the  act 
between  '^ promotion"  and  appointments  by  "selection." 

For  these  reasons,  I  concur  in  the  opinion  which  you 
expressed  in  ruling  upon  this  case,  that  "the  mere  promo- 
tion of  two  officers  does  not  disturb  their  preexisting  rela- 
tive rank,"  and  that  therefore  Colonel  Goodloe  continues 
to  outrank  Colonel  Reid. 

I  return  you  the  inclosures  of  your  letter. 
Respectfully, 

P.  C.  KNOX. 

The  Secketary  of  the  Navy. 


CENSUS  officp:-special  agents. 

The  Director  of  the  Census  is  authorized,  under  section  7  of  the  act  of 
March  6,  1902  (32  Stat.  51),  to  employ  special  agents  temporarily  in 
the  Census  Office  at  Washington  upon  special  work  not  clerical  in 
its  nature. 

The  words  "all  employees  of  the  Census  Office*'  in  section  5  of  the 
above-named  act  can  not  1x3  held  to  apply  to  special  agents  or  other 
field  employees  who  may  be  temporarily  assigned  to  service  in  the 
Census  Office. 

Department  of  Justice, 

Ju7ie  21,  190S. 
Sir:  1  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  21st  instant,  in  which  you  submit  a  question  as 
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to  the  authority  of  the  Director  of  the  Census  to  employ 
special  agents  temporarily  in  the  Census  Office  at  Wash- 
ington. 

By  section  4  of  the  act  of  March  3, 1899  (30  Stat.,  1014), 
entitled  "An  act  to  provide  for  taking  the  Twelfth  aftd  sub- 
sequent Censuses/^  provision  was  made  for  the  appointment 
by  the  Director  of  the  Census  of  certain  statisticians,  clerks, 
etc.,  who  should  constitute  the  office  force  employed  in  the 
census  work,  such  appointments  being  "subject  to  such 
examination  as  said  Director  may  prescribe,"  under  section 
5  of  the  act. 

By  section  6  of  the  act  the  collection  of  the  information 
required  for  the  census  was  to  be  made  by  supervisors, 
enumeratoi*s,  and  special  agents,  who  were  to  constitute  the 
field  force  employed  in  the  census  work,  and  whose  appoint- 
ment was  not  subject  to  any  examination. 

Section  17  of  the  act,  after  fixing  the  compensation  to  be 
paid  to  special  agents,  provided  "that  no  pay  or  allowance 
in  lieu  of  subsistence  shall  be  allowed  special  agents  when 
employed  in  the  Census  Office  on  other  than  the  special 
work  committed  to  them,  and  no  appointments  of  special 
agents  shall  be  made  for  clerical  work." 

The  act  of  March  6,  1902,  entitled  "An  act  to  provide  for 
a  permanent  Census  Office"  (32  Stat.  51),  provides,  in  sec- 
tion 4,  for  the  office  force  of  the  Permanent  Census  Office 
thereby  established.  The  "permanent  clerical  force  in  the 
Census  Office "  thus  provided  for  is  by  section  5  brought 
withm  the  operation  of  the  civil-service  law.  No  reference 
is  made  to  special  agents  in  this  connection. 

By  section  7  of  the  act  it  is  provided  that  "for  the  pur- 
pose of  securing  the  statistics  required  by  this  section  the 
Director  of  the  Census  may  appoint  special  agents  when 
necessary,"  to  be  compensated  as  thereinafter  provided,  and 
by  section  10  the  provision  of  section  17  of  the  act  of  1899, 
above  referred  to,  is  reenacted  iyi  totidem  verbis.  No  pro- 
vision is  made  in  the  act  for  the  examination  of  special 
agents^  and  they  are  not  brought  within  the  operation  of 
the  civil-service  law. 

In  reenacting  the  provision  of  section  17  of  the  prior  act, 
"that  no  pay  or  allowance  in  lieu  of  subsistence  shall  be 


Digitized  by  VjOOQIC 


80  Census  O'ffice — Special  Agents. 

allowed  special  agents  when  employed  in  the  Census  Office 
on  other  than  special  work  committed  to  them,  and  no 
appointments  of  special  agents  shall  be  made  to  clerical 
work,"  Congress  apparently  contemplated  the  use  of  special 
agents  in  the  office  work  of  the  Permanent  Census  Office. 
The  question  then  is,  whether  the  Director  of  the  Census  is 
authorized,  with  your  approval,  to  employ  special  agents 
temporarily  in  the  Census  Office,  upon  special  work  com- 
mitted to  them  and  with  which  they  are  familiar,  not  clerical 
in  its  nature. 

It  is  to  be  presumed  that  in  enacting  the  law  of  1899,  Con- 
gress legislated  with  knowledge  of  the  proper  requirements 
for  taking  a  census.  Apparently  it  was  foreseen  that,  in 
preparing  for  publication  the  data  gathered  by  special  agents 
in  the  field,  the  services  of  these  agents,  by  way  of  advice 
and  supervision  in  the  Census  Office  at  Washington,  would 
be  of  value.  Accordingly,  provision  was  made  for  this  pur- 
pose, and  in  the  act  of  1902  this  provision  was  continued. 

The  act  of  1902  was  designed  to  establish  a  Census  Office 
in  permanent  form.  By  authorizing,  in  section  10,  the 
Director  ''in  his  discretion  to  employ  the  clerical  force  of 
the  Census  Office  for  such  field  work  as  may  be  required  to 
carry  out  the  provisions  of  sections  7,  8,  and  9,  in  lieu  of 
emplo^ung  special  agents  for  that  purpose,"  Congress  left 
it  to  the  discretion  of  the  Director  to  use  the  clerical  force 
of  the  office  in  the  field  work  usually  performed  by  special 
agents.  In  like  manner,  by  the  reenactment  of  the  pro- 
vision of  section  17  of  the  act  of  1899,  the  employment  of 
special  agents  in  the  Census  Office  at  Washington  was  per- 
mitted in  the  discretion  of  the  Director,  subject  to  the  quali- 
fication that  ^'no  appointments  of  special  agents  shall  be 
made  for  clerical  work,"  and  that  when  employed  in  the 
Census  Office  on  other  than  the  special  work  committed  to 
them,  no  pay  or  allowance  in  lieu  of  subsistence  should  be 
allowed. 

The  intention  of  Congress  must  be  gathered  from  the  lan- 
guage of  the  act  taken  as  a  whole,  and  its  provisions  are  to 
be  construed,  if  possible,  so  as  to  give  proper  force  to  each. 
In  order  that  the  provisions  of  section  10  may  stand  with 
those  of  sections  4r  and  5, 1  am  of  opinion  that  it  is  necessary 
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to  interpret  them  as  authorizing  the  Director  of  the  CensuH 
to  '* employ"  special  agents  in  the  Census  Office  at  Wash- 
ington who  have  been  appointed  under  section  7.  The  words 
'*all  employees  of  the  Census  Office,"  in  section  6,  can  not 
be  held  to  apply  to  special  agents  or  other  field  employees 
who  may  be  temporarily  assigned  to  service  in  the  Census 
Office  here.  What  service  such  agents  so  assigned  shall 
perform,  and  what  shall  be  considered  "clerical  work,"  is 
for  the  Director  to  determine. 

This  construction  of  the  act  of  1902,  while  keeping  the 
appointment  of  the  regular  permanent  clerical  force  of  the 
Census  Office  within  the  operation  of  the  civil-service  law, 
gives  to  the  Director  of  the  Census  what  I  am  constrained 
to  believe  Congress  intended  he  should  have,  such  discretion 
in  the  matter  of  employing  special  and  temporary  service 
as  the  character  of  the  work  intrusted  to  him  may  demand. 
Resp)ectfully, 

JOHN  K.  RICHARDS, 
Acting  Attorney-  General, 

The  Secretary  of  the  Interior. 


CIVIL  service— transfer  of  temporary  clerks  to 

CLASSIFIED  SERVICE. 

Section  3  of  the  act  of  April  28,  1902  (32  Stat.,  120,  171),  which  pro- 
videe  for  the  transfer  to  the  clasBified  service  of  the  Government  of 
certain  temporary  positions  which  were  created  to  meet  the  exigencies 
of  the  war  with  Spain,  exempts  from  examination  such  employees  as 
filled  these  positions  at  the  time  of  the  passage  of  the  act,  and  trans- 
fers the  positions  in  question  to  the  classified  service.  Subsequent 
vacancies  must  be  filled  in  accordance  with  the  laws  and  regulations 
governing  appointments  to  the  civil  service. 

Department  of  Justice, 

June  23,  1902. 
Sir:  I  havfe  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  20th  ultimo,  in  which  you  ask  my  opinion  as  to 
the  construction  of  section  3  of  the  act  approved  April  28, 
1902. 

The  section  in  question  provides  for  the  transfer  to  the 
classified  service  of  the  Government  of  certain  temporary 
positions  which  were  created  to  meet  the  exigencies  of  the 
19219--^3 6 
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recent  war  with  Spain.  The  section  continues  the  appro- 
priation for  their  salaries,  and  provides  that  the  clerks  and 
employees  in  question — 

"  are  hereby  transferred  to  the  classified  service  as  of  their 
present  grade  or  rate  of  compensation,  i-espectively,  and 
shall  be  continued  in  the  several  departments  where  now 
employed,  without  further  examination,  subject,  however, 
to  transfer,  promotion,  or  removal  the  same  as  other  clerks 
and  employees  in  the  classified  service." 

You  are  in  doubt  "as  to  whether  the  classification  effected 
by  said  section  3  relates  merely  to  the  persons  who  were  on 
the  roll  at  the  date  of  the  approval  of  the  act,  or  to  both  the 
persons  and  the  places  which  they  then  filled." 

I  am  of  the  opinion  that  the  latter  view  was  the  intention 
of  Congress.  The  section  contemplates  the  transfer  of  the 
positions  in  question  to  the  classified  ser\nce,  but  exempts 
from  examination  such  employees  as  filled  the  positions  in 
question  at  the  time  of  the  passage  of  the  act.  In  bringing 
the  places  in  question  within  the  operation  of  the  civil  serv- 
ice laws,  it  sought  to  place  their  incumbents  in  the  same 
position  as  though  they  had  passed  their  examinations,  and 
complied  in  other  respects  with  the  laws  and  regulations 
affecting  the  civil  service.  This  personal  exemption  is  lim- 
ited to  those  who  filled  the  positions  in  question  at  the  time 
of  the  passage  of  the  act,  and  does  not  extend  to  subsequent 
vacancies,  which  must  be  filled  in  accordance  with  the  laws 
and  regulations  governing  appointments  to  the  civil  service. 
Respectfully, 

P.  C.  KNOX. 

The  Secretary  of  the  Treasury. 


CONTRACT. 

A  contract  for  the  building  of  a  dry  d(K*k  contained  the  provision  that 
"the  excavation  shall  be  shored  and  protected  from  caving  and  injury 
in  a  manner  which  shall  be  safe  and  sufhcient.,  in  the  opinion  of  the 
engineer  in  charge."  Held:  The  Government  has  a  right  to  require 
that  the  land  adjacent  to  the  excavation,  lying  between  the  dry  dock 
and  a  quay  wall,  be  protected  from  caving  and  injury. 

Department  of  Justice, 

July  ^,  1902, 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  June  28,  requesting  my  opinion  upon  the 
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interpretation  to  be  placed  upon  the  provision  (known  as 
paragraph  40  of  the  specifications)  in  a  contract  for  the 
building  of  a  dry  dock,  that  "  the  excavation  shall  be  shored 
and  protected  from  caving  and  injury  in  a  manner  which  . 
shall  be  safe  and  sufficient  in  the  opinion  of  the  engineer  in 
charge,"  and  particularly  whether  the  Government  has  a 
right  to  require  that  the  land  adjacent  to  the  excavation,  and 
lying  between  the  dry  dock  and  the  quay  wall,  be  protected 
from  caving  and  injury. 

I  am  advised  that  the  materiality  of  this  inquiry  arises 
from  the  contention  of  the  contractors  that  the  provision 
for  shoring  in  the  conti-act  was  for  the  protection  of  the 
excavation,  and  that  the  demand  now  made  by  the  engineer 
of  the  Government  upon  the  contractors  to  shore  the  excava- 
tion in  conformity  with  plans  furnished  by  him  is  for  the 
protection  of  a  quay  wall,  and  that  such  work  was  not  con- 
templated at  the  time  the  contract  was  executed. 

By  the  statement  of  facts  furnished  me,  it  appears  that  a 
contract  was  entered  into  for  the  construction  of  a  timber 
dry  dock,  which  was  afterwards  modified  so  as  to  provide 
for  stone  and  concrete  construction.  At  the  time  of  exe- 
cuting the  first  contract  there  was  along  the  water  front, 
opposite  the  site  of  the  dry  dock,  a  wooden  wharf.  This  was 
removed  and  a  quay  wall  built  in  its  place  for  berthing  ves- 
sels, to  serve  as  a  landing,  and  to  prepare  this  portion  of 
the  water  front  and  the  land  in  the  vicinity  for  the  general 
uses  of  the  navy-yard.  This  wall  was  practically  completed 
when  the  modified  contract  was  executed,  and  the  plans  for 
the  changed  dock  showed  it  complete.  The  provision  (para- 
graph 40)  above  referred  to  remained  in  the  specifications  of 
the  modified  contract. 

Under  the  contract  to  construct  the  dry  dock,  excavation 
to  a  large  amount  and  of  great  depth  was  required.  It  was 
contemplated  that  earth  should  be  removed  from  a  greater 
area  than  necessary  for  the  dock.  Consequently  provision 
was  made  for  refilling  the  spaces  thus  excavated. 

The  contiuct  was  to  construct  and  complete  the  dry  dock; 
and  the  Government  covenanted  to  give  possession  and  oc- 
cupancy of  the  site  and  secure  the  same  until  the  completion 
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of  the  work.  The  work  was  to  be  done  under  the  super- 
vision and  inspection  of  a  Government  engineer. 

In  making  the  excavation  the  obligation  rested  upon  the 
contractors  to  do  no  more  than  was  necessary  for  the  proper 
construction  of  the  dock.  Because  they  were  permitted  to 
go  upon  and  use  certain  Government  land,  and  because  the 
Government  was  the  owner  of  all  the  contiguous  land,  gave 
them  no  privilege  to  excavate  improvidently  or  to  endanger 
or  injure  the  contiguous  lands.  Negligently  removing  or 
injuring  the  soil  rendered  them  liable.  Their  general  duty 
was  to  prevent  caving  or  loss  of  the  adjacent  land;  and  this, 
whether  it  had  structure  upon  it  or  not. 

The  provision  requiring  the  excavation  to  be  shored  and 
protected  from  caving  and  injury  in  a  manner  which  should 
be  safe  and  sufficient  is  in  accordance  with  these  principles. 
It  may  be  time  that  this  was  not  primarily  in  the  minds  of 
the  contracting  pai*ties;  but  it  is  also  true  that  the  require- 
ment would  be  superfluous  and  incomplete  if  it  were  con- 
fined to  the  protection  of  the  excavation.  The  contractors 
were  obliged  to  keep  that  clear  in  order  to  build  the  dock, 
which  they  were  to  deliver  to  the  Government,  and  which 
was  not  to  be  accepted  and  paid  for  until  it  was  complete. 
Even  so  far  as  the  excavation  was  concerned,  the  intent  of 
the  contracting  parties  was  not  that  it  should  be  protected 
by  a  greatly  extended  removal  of  the  banks.  The  protection 
was  to  be  by  shoring,  and  it  was  expressed  in  this  provision. 

The  terms  of  this  specification  are  direct  and  plain.  They 
are  broad  enough  to  cover  protection  to  both  the  excavation 
and  the  adjacent  lands.  This  shoring  is  to  be  done  "  in  a  man- 
ner which  shall  be  safe  and  sufficient,  in  the  opinion  of  the 
engineer  in  charge."  The  engineer  has  directed  the  work 
to  be  done  according  to  a  plan  furnished.  It  was  agreed 
by  both  parties  that  this  officer  should  determine  this  matter. 
It  was  competent  for  them  to  so  agree, 

I  do  not  consider  it  necessary  for  me  to  consider  the 
question  of  the  direct  object  had  in  view  in  ordering  this 
work  done.  Upon  the  statements  presented  to  me  I  am  of 
the  opinion  that  the  Government  has  the  right  to  require 
that  the  land  adjacent  to  the  excavation  be  protected  from 
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caving  and  injury  in  the  manner  directed  by  the  engineer 
io  charge. 

Very  respectfully, 

P.  C.  KNOX. 
The  Segretaby  of  the  Navy. 


ATTORNEY-GENERAL^-OPINION. 

It  is  not  deemed  neceaaary  or  desirable  for  the  Attorney-General  to 
express  an  opinion  upon  the  question  of  granting  extra  compensation 
in  lieu  of  annual  leave  to  certain  former  employees  of  the  Census 
OflSce,  under  a  proviso  to  the  deficiency  appropriation  act  of  Jime  30, 
1902  (32  Stat.,  571),  that  being  a  matter  relating  solely  to  payments 
out  of  the  Treasury.  By  section  8  of  the  act  of  July  31, 1894  (28  Stat., 
208),  it  is  made  the  duty  of  the  Comptroller  of  the  Treasury  to  deter- 
mine such  questions. 

Department  op  Justice, 

July  7,  1902. 

Sib:  Your  letter  of  July  3,  inclosing  a  copy  of  a  letter  of 
the  same  date  addressed  to  you  by  the  Acting  Director  of 
the  Census,  presents  certain  facts  and  a  question  of  law 
arising  thereupon  respecting  the  legality  of  extra  compen- 
sation in  lieu  of  annual  leave  to  certain  former  employees 
of  the  Census  Office,  under  a  proviso  to  the  deficiency  appro- 
priation act  of  June  30,  1902.  The  question  in  its  ultimate 
effect  thus  relates  solely  to  payments  out  of  the  Treasury. 
This  is  a  matter  which  falls  especially  within  the  function 
of  the  Comptroller  of  the  Treasury  under  section  8  of  the 
act  of  July  31,  1894  (28  Stat,  162,  208),  providing  that  cer- 
tain officers  of  the  Government,  including  the  head  of  an}' 
executive  department,  may  obtain  the  decision  of  the 
Comptroller  upon  any  question  involving  a  payment  to  be 
made  by  them  or  under  them,  which  decision,  when  ren- 
dered, shall  govern  the  Auditor  and  the  Comptroller  in 
passing  upon  the  account  in  question. 

In  view  of  this  law,  and  in  accordance  with  various  opin- 
ions of  Attorneys-General,  I  have  the  honor  to  sa}'  that  I 
do  not  deem  it  necessary  or  advisable  for  me  to  express 
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any  opinion  upon  the  question  which  you  submit.    (21  Opin. , 
188;  22  Opin.,  413,  420;  id.,  681;  23  Opin.,  468.) 
Very  respectfully, 

HENRY  M.  HOYT, 

Acting  Attorney  -  General, 
The  Secretary  of  the  Interior. 


IMMIGRATION— HEAD  TAX— PORTO  RICO. 

The  head  tax  upon  alien  passengers  brought  into  ports  of  Porto  Rico 
should  be  accounted  for  and  credited  to  the  *^ immigrant  fund,''  as  is 
done  with  like  collections  upon  alien  passengers  arriving  at  ports  in 
the  United  States. 

Section  14  of  the  act  of  April  12,  1900  (31  Stat.,  77,  80),  *'to  provide 
revenues  and  a  civil  government  for  Porto  Rico,"  gives  force  and 
effect  in  that  island  to  the  immigration  act  of  August  13,  1882  (22 
Stat.,  214). 

Department  of  Justice, 

Jvly  15,  1902. 

Sir:  1  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  28th  ultimo,  in  which  you  ask  for  an  opinion 
"as  to  whether,  in  view  of  the  provisions  of  sections  4  and 
14  of  the  act  *to  provide  revenues  and  a  civil  government 
for  Porto  Rico,  and  for  other  purposes,'  approved  April  12, 
1900,  the  head  tax  upon  alien  passengers  brought  to  ports 
of  Porto  Rico  should  not  be  accounted  for  and  credited  to 
the  'immigrant  fund,'  as  is  done  with  collections  upon  alien 
pjussengers  arriving  at  ports  of  the  United  States  under  the 
provisions  of  22  Stat.,  214." 

Said  section  4  of  the  Porto  Rican  act,  in  substance,  pro- 
vided that  prior  to  the  organization  of  the  government  of 
Poiix)  Rico  "all  collections  of  duties  and  taxes  in  the  United 
States  upon  m^ticleA  of  mercJuindim  coming  from  Porto 
Rico"  should  not  be  covered  into,  the  general  fund  of  the 
Treasury,  but  should  be  held  as  a  separate  fund  for  the 
benefit  of  Porto  Rico,  and  that  after  such  organization  all 
monej'S  theretofore  collected  under  the  provisions  of  said 
section,  then  unexpended,  should  be  transferred  to  the  local 
treasury  of  Porto  Rico,  and  the  Secretary  of  the  Treasury 
should  designate  the  several  ports  and  subports  of  entry  in 
Porto  Rico,  and  make  such  rules  and  regulations  and  appoint 
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agents  to  collect  the  duties  and  taxes  authorized  to  be 
levied  and  collected  and  paid  in  Porto  Kico  under  said  act; 
and  said  section  further  provided  that  upon  the  organiza- 
tion of  a  civil  government  for  Porto  Rico,  and  proclamation 
thereof  by  the  President,  all  collections  of  duties  and  taxes 
in  Porto  Rico  under  the  provisions  of  said  act  should  be 
paid  into  the  treasury  of  Porto  Rico,  to  be  expended  as 
required  by  law  for  the  government  and  benefit  thereof. 

It  is  apparent,  from  a  critical  examination  of  section  4 
above  referred  to,  that  the  duties  and  taxes  therein  men- 
tioned are  those  levied  and  collected  as  such  upon  **  articles 
of  merchandise."  Reference  is  made  to  ports  and  subports 
of  entry,  and  to  the  making  of  rules  and  regulations,  and 
appointment  of  agents  to  collect  the  duties  and  taxes  author- 
ized to  be  levied,  collected,  and  paid  in  Porto  Rico  by  the 
provisions  of  said  act. 

Under  section  14,  the  statutory  laws  of  the  United  States 
not  locally  inapplicable,  except  the  internal-revenue  laws, 
and  except  as  otherwise  provided,  were  given  "  the  same 
force  and  effect  in  Porto  Rico  as  in  the  United  States." 

Among  the  statutory  laws  of  the  United  States  "given 
force  and  effect  in  Porto  Rico"  by  said  act  is  "An  act  to 
regulate  immigration"  (22  Stat.,  214),  approved  August  3, 
1882.  It  will  be  observed  from  the  title,  and  from  a  con- 
sideration of  the  provisions  of  said  act,  that  its  scope  and 
purpose  is  not  the  raising  of  revenue,  but  the  regulation  of 
immigration.  The  duty  of  50  cents  exacted  for  each  pas- 
senger is  merely  nominal,  and  in  no  way  restricts  immigra- 
tion. The  act  provides  that  this  duty  shall  be  paid  the 
collector  of  customs  of  the  port  to  which  such  passenger 
shall  come,  or  the  collector  nearest  thereto,  not  by  the 
immigrant,  but  by  the  master,  owner,  agent,  or  consignee 
of  the  steam  or  sailing  vessel  bringing  such  immigrant,  and 
that  "  the  money  thus  collected  shall  be  paid  into  the  United 
States  Treasury,  and  shall  constitute  a  fund  to  be  called  the 
immigrant  fund,  aiid  shall  be  used,  under  the  direction  of 
the  Secretary  of  the  Treasury,  to  defray  the  expense  of 
regulating  immigration  under  this  act,  and  for  the  care  of 
inmiigrants  arriving  in  the  United  States,  for  the  relief  of 
such  as  are  in  distress,  and  for  the  general  purposes  and 
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expenses  of  carrying  this  act  into  effect.  *  *  *  Pro- 
videdy  That  no  greater  sum  shall  be  expended  for  the  pur- 
poses hereinbefore  mentioned  at  any  port  than  shall  have 
been  collected  at  such  port." 

If  section  14  of  the  Porto  Rican  act  really  gives  "force 
and  effect"  to  said  immigration  act  in  Porto  Rico,  the  money 
collected  thereunder  must  be  paid  into  the  United  States 
Ti^easury,  and  devoted  to  the  purposes  designated  in  said 
act.  Unless  this  is  done,  the  purpose  of  the  act  is  clearly 
defeated. 

If  this  is  done  the  spirit  of  section  4  will  be  carried  out  as 
well  as  the  letter  of  section  14,  for  the  money  collected  in 
Porto  Rico  under  said  immigration  act  will  undoubtedly  all 
be  expended  at  the  various  ports  in  Porto  Rico  where  it 
shall  have  been  collected,  and  Porto  Rico  receive  the  benefit 
thereof. 

Inasmuch  as  section  4  of  the  Porto  Rican  act  evidently 
deals  with  duties  and  taxes  levied  and  collected  as  such  upon 
articles  of  merchandise,  and  section  14,  by  implication,  gives 
force  and  effect  in  Porto  Rico  to  said  immigration  act  of 
August  13,  1882,  and  the  head  duty  collected  thereunder  is 
a  mere  incident  to  and  not  the  object  of  said  act,  and  the 
diverting  of  such  head  duty  from  the  purposes  contemplated 
in  said  immigration  act  will  evidently  defeat  the  provisions 
of  said  section  14  of  said  Porto  Rican  act,  so  far  as  giving 
force  and  effect  in  Porto  Rico  to  said  immigration  act  is 
concerned,  I  am  of  the  opinion  that  said  head  duty  should 
''be  accounted  for  and  credited  to  '  the  immigration  fund,' 
as  is  done  with  collections  upon  alien  passengers  arriving  at 
ports  in  the  United  States." 
Respectfully, 

HENRY  M.  HOYT, 

Act!))fj  Attorney- GeneimL 
The  Secretary  of  the  Treasury. 
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ARMY  OFFICERS— APPOINTMENT. 

Where  A,  an  oflBcer  in  the  military  service  of  the  Unite<i  States,  was 
dismiased  purstiant  to  the  sentence  of  a  general  coart-martial,  which 
court,  as  it  afterwards  appeared,  had  no  jurisdiction  over  the  officer, 
and  B  was  nominated  to  take  his  place  on  a  certain  date,  *Wice  A, 
dismissed,"  which  nomination  was  confirmed  by  the  Senate,  the  ap- 
pointment of  B  operated  to  supersede  A,  who  ceased  to  be  an  ofiScer 
after  the  date  on  which  that  appointment  took  effect. 

Department  of  Justice, 

July  Z2,  1902. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  16th  instant,  in  which  you  state  that  Hamilton 
H.  Blunt  was  dismissed  from  the  military  service  of  the 
United  States  as  a  captain  of  the  Forty-ninth  Infantry,  U.  S. 
Volunteers,  in  pursuance  of  the  sentence  of  a  genei*al  court- 
martial  which  became  operative  by  the  approval  of  the 
President  on  January  2,  1901,  and  that  Blunt  has  applied  to 
your  Department  **  for  '  an  adjustment  of  his  record  under 
the  decision  of  the  Supreme  Court  in  the  Deming  case '  and 
for  a  certificate  of  discharge."  You  ask:  ^'On  what  date 
and  by  what  act  was  the  officer  separated  from  the  volunteer 
military  service  of  the  United  States?" 

It  appears  that  under  date  of  January  16, 1901,  the  Presi- 
dent nominated  to  the  Senate  "First  Lieut.  William  H. 
Butler,  Forty-ninth  Infantry,  to  be  captain  January  2, 1901, 
vice  Blunt,  dismissed;"  that  the  nomination  was  confirmed 
January  21,  and  that  he  was  on  January  25,  1901,  commis- 
sioned as  captain,  to  rank  from  January  2,  1901. 

It  was  recently  held  by  the  Supreme  Court  in  Mc  CJaughry 
V.  Deming^  the  case  above  referred  to,  that  a  court-martial 
organized  to  try  an  officer  of  volunteer,  and  composed  in 
part  of  officers  of  the  Regular  Army,  "had  no  jurisdiction 
over  the  person  of  the  defendant  or  the  subject-matter  of 
the  charges  against  him,"  and  that  the  sentence  imposed  was 
for  that  reason  void.  The  court-martial  which  tried  Blunt, 
an  officer  of  volunteers,  having  been  similarly'  composed, 
was  for  the  same  reason  without  jurisdiction,  and  his  sen- 
tence was  also  void. 

The  decision  in  the  BUih^  case  (103  U.  S.,  227)  seems  to 
determine  the  question  here  at  i^suc.     In  that  case  Blake,  a 
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post  chaplain  in  the  Army,  on  December  24,  1868,  while 
insane,  tendered  his  resignation,  which  was  accepted  by  the 
President,  to  take  effect  March  17,  1869.  On  July  7,  1870, 
the  President  nominated  to  "the  Senate  to  be  a  post  chaplain 
in  the  Army,  to  i-ank  from  July  2,  1870,  '^Alexander  Gil- 
more,  of  New  Jersey,  vice  Blake,  resigned."  Gilmore's 
nomination  was  confirmed  July  12, 1870,  and  on  the  14th  of 
that  month  he  was  commissioned,  to  rank  from  July  2, 1870. 
Blake  subsequently  regained  his  reason,  and  on  September 
28,  1878,  the  President  issued  an  order  setting  aside  his  res- 
ignation on  the  ground  that  he  was  insane  when  he  tendered 
it,  and  ordering  him  to  duty.  Blake  then  brought  suit  in 
the  Court  of  Claims  to  recover  the  amount  claimed  to  be 
due  him  by  way  of  salary  as  a  post  chaplain  from  April  28, 
1869,  to  May  14, 1878.  The  case  was  taken  by  appeal  to  the 
Supreme  Court.  After  stating  the  ground  upon  which 
Blake  placed  his  claim,  Mr.  Justice  Harlan,  who  delivered 
the  opinion  of  the  court,  said  (p.  230): 

"  Did  the  appointment  of  Gilmore,  by  and  with  the  advice 
and  consent  of  the  Senate,  to  the  post  chaplaincy  held  by 
Blake,  operate, />7'c>pW^  vigore^  to  discharge  the  latter  from 
the  service  and  invest  the  former  with  the  rights  and  privi- 
leges belonging  to  that  office?  If  this  question  be  answered 
in  the  affirmative,  it  will  not  be  necessary  to  inquire  whether 
Blake  was  at  the  date  of  the  letter  of  December  24, 1868,  in 
such  a  condition  of  mind  as  to  enable  him  to  perform,  in  a 
legal  sense,  the  act  of  resigning  his  office." 

He  then  proceeded  to  consider  the  question,  and  his  con- 
clusion was  as  follows  (p.  237): 

"It  results  that  the  appointment  of  Gilmore,  with  the 
advice  and  consent  of  the  Senate,  to  the  office  held  by  Blake, 
operated  in  law  to  supersede  the  latter,  who  thereby,  in 
virtueof  the  new  appointment,  ceased  to  be  an  officer  in  the 
Army  from  and  after  at  least  the  date  at  which  that  appoint- 
ment took  effect,  and  this  without  reference  to  Blake's 
mental  capacity  to  understand  what  was  a  resignation.  He 
was,  consequenth^,  not  entitled  to  pay  as  post  chaplain  after 
Julv  2,  1870,  from  which  date  his  successor  took  rank." 

Applying  the  decision  in  the  Blake  case  to  the  case  under 
consideration,  the  appointment  of  Butler,  with  the  advice 
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and  consent  of  the  Senate,  to  the  office  held  by  Blunt,  "oper- 
ated in  law  to  supersede  the  latter,  who  thereby,  in  virtue 
of  the  new  appointment,  ceased  to  be  an  officer  in  the  Army 
from  and  after  at  least  the  date  at  which  that  appoint- 
ment took  effect,"  and  this  without  reference  to  the 
court-martial  proceedings.  As  Butler  was  nominated  and 
commissioned  to  take  rank  from  January  2,  1901,  it  must 
be  held  that  his  appointment  took  effect  from  that  date.  It 
necessarily  follows  that  Blunt  was  from  the  same  date  "sep- 
arated from  the  volunteer  military  service  of  the  United 
States." 

Respectfully, 

HENRY  M.  HOYT, 
Acting  Attorney-  Oeneral. 
The  Secretary  of  War. 


CHINESE  EXCLUSION— TREASURY  DEPARTMENT  CIRCULAR 

.    NO.  52. 

Circular  No.  52,  Bureau  of  Immigration,  Treasury  Department,  issued 
May  10,  1902,  providing  that  duly  registered  Chinese  laborers  seeking 
admission  to  the  United  States  after  temporary  absence  under  Article 
II  of  the  treaty  of  1894  between  the  United  States  and  China  must 
prove  that  some  one  of  the  conditions  mentioned  in  that  article  exists 
at  the  time  of  application  for  readmission,  is  warranted  both  by  the 
treaty  with  China  and  by  the  existing  laws  of  the  United  States. 
The  facts  which  entitle  such  Chinese  laborer  to  return  to  this  coun^try 
must  exist  not  only  at  the  time  of  his  departure  but  also  at  the  time 
of  his  return,  and  this  notwithstanding  the  fact  that  he  has  obtained 
a  return  certificate. 

Department  of  Justice, 

July  26,  1902. 
Sir:  Your  letter  of  June  24,  inclosing  a  note  from  the 
Chinese  minister  dated  June  14,  presents  for  my  opinion 
the  question  whether  Circular  No.  52,  Bureau  of  Immigra- 
tion, issued  by  the  Treasury  Department  May  10, 1902,  and 
relating  to  the  enforcement  of  the  Chinese  exclusion  law,  is 
warranted  by  the  treaty  with  China  and  the  laws  of  the 
United  States. 

The  circular  provides  that  registered  Chinese  laborers 
seeking  admission  to  the  United  States  after  temporary 
absence  under  Article  II  of  the  treaty  of  1894  between  the 
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United  States  and  China  must  prove  that  some  one  of  the 
conditions  mentioned  in  Article  II  exists  at  the  time  of 
application  for  readmission.  The  circular  states  that  such 
proof  "constitutes  a  condition  precedent  to  reentry  of  such 
persons  additional  to  the  return  certificate,  prescribed  in 
section  7  of  the  act  approved  September  13,  1888."  The 
following  rules  and  conditions  are  prescribed:  That  return 
certificates  may  be  issued  to  duly  registered  Chinese  laborers 
upon  prima  facie  evidence  that  they  possess  some  one  of  the 
grounds  recited  in  the  act  of  1888  to  sustain  their  claim  of 
right  to  return;  that  a  return  certificate  does  not  relieve  the 
holder  of  the  necessity  of  proving  to  the  satisfaction  of  the 
appropriate  officers  upon  return  to  the  port  of  departure 
that  some  one  of  the  conditions  of  Article  II  exists  at  the 
time  of  return;  that  every  Chinese  laborer  to  whom  a  return 
certificate  has  been  issued  should  be  informed  that,  in  order 
to  avoid  the  risk  of  being  refused  readmission,  he  should, 
ninety  days  in  advance  of  his  return,  notify  the  collector  of 
customs  at  the  proper  port  of  the  intention  to  return,  giving 
the  facts  regarding  his  personal  identity  and  the  grounds 
upon  which  he  claims  the  right  to  reenter. 

The  remaining  paragraphs  of  the  circular  provide  that 
the  collector  shall,  upon  receipt  of  such  notice,  investi- 
gate the  claim,  and  if  its  validity  is  not  established,  shall 
notify  the  person  making  it  that  he  will  not  be  permitted 
to  reenter  this  country;  and  that  upon  the  an^ival  of  a 
returning  laborer  and  the  exhibition  of  his  return  certifi- 
cate, the  collector  shall  require  the  applicant  to  establish 
satisfactorily  that  he  has  at  the  time  of  arrival  a  lawful 
wife,  child,  or  parent  in  the  United  States,  or  property 
therein  of  the  value  of  $1,000,  or  debts  of  like  amount  due 
him  and  pending  settlement.  Provision  is  made  for  entry 
without  delay,  if  evidence  of  the  applicant's  eligibility  has 
previously  been  secured  and  is  not  controverted,  but  other- 
wise a  landing  shall  he  refused  until  the  applicant's  right  is 
established. 

The  gist  of  the  representjitions  on  behalf  of  Chinese  per- 
sons is  that  the  existing  law  and  practice  contemplates  the 
possession  of  a  return  cei*titicate  as  conclusive  evidence  of 
the  right;  that  there  is  no  warmnt  for  the  position  of  the 
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circular  that  the  conditions  of  allowance  of  reentry  must 
exist  at  the  time  of  return  as  well  as  at  the  time  of  departure 
when  the  certificate  is  obtained.  The  statement  of  this 
proposition  is  almost  sufficient  in  itself  to  condemn  it.  Ac- 
companying it  is  some  concession  that  fraud  discovered 
after  the  certificate  was  issued  might  invalidate  it.  But  the 
claim  is  made  that  the  certificate  is  not  pArna  facie  evidence 
but  the  sole  evidence  of  the  right  of  the  laborer  to  return. 
The  argument  necessarily  means  that,  provided  a  registered 
laborer  possessed  the  proper  qualifications  to  entitle  him  to 
return  at  the  time  of  leaving  this  country,  although  as  soon 
as  he  had  left,  by  fortuitous  occurrence,  or  design,  short  of 
fraud,  all  of  those  qualifications  were  withdrawn  by  the  de- 
parture of  his  family  from  this  country  and  the  collection 
and  remittance  of  his  property  or  debts  to  China,  yet  the 
certificate  of  the  necessary  facts  which  previously  existed 
would  be  a  sufficient  charter  for  his  right  to  reenter. 

The  act  of  1888  in  its  sixth  section  states  the  same  basis 
for  the  right  of  return  as  the  treaty  of  1894,  and  there  is 
nothing  in  the  seventh  section  of  that  act  providing  for  re- 
turn certificates  which  makes  the  issue  of  the  certificate  the 
final  determination  of  the  right,  or  which  is  inconsistent 
with  the  view  that  the  facts  constituting  the  foundation  of 
the  right  must  exist  when  the  applicant  actually^  returns  to 
this  country  as  well  as  when  he  applies  for  the  certificate. 

Article  I  of  the  treaty  of  1894  prohibits  the  coming  of 
Chinese  laborere  to  the  United  States.  The  first  sentence 
of  Article  II  is  as  follows:  '^The  preceding  article  shall  not 
apply  to  the  return  to  the  United  States  of  any  registered 
Chinese  laborer  who  has  a  lawful  wife,  child,  or  parent  in 
the  United  States,  or  property  therein  of  the  value  of  ^1,000, 
or  debts  of  like  amount  due  him  and  pending  settlement." 
The  remainder  of  Article  II  specifies  the  conditions  upon 
which  the  Chinaman  must  obtain  a  certificate  and  exercise 
the  right  of  return.  The  language  quoted  makes  it  very 
evident  that  the  existence  of  the  crucial  facts  relates  to  the 
time  of  return.  They  must  exist  also  at  the  time  of  depart- 
ure, in  order  to  enable  the  Chinaman  to  obtain  a  certificate; 
but  manifestly  there  is  no  meaning  or  purpose  in  the  allow- 
ance granted  except  as  giving  an  actual  and  existing  reason 
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for  a  Chinaman's  reentry  into  the  country.  The  law  does 
not  provide  that  the  prohibition  shall  not  apply  to  the  return 
of  a  laborer  who  had^  but  who  /ww,  a  lawful  wife,  child,  etc. 

Consideration  of  the  essential  character  of  the  exception 
granted  and  of  the  reasons  for  it  enables  us  to  say  that  the 
requirement  of  application  for  a  return  certificate  a  month 
prior  to  departure  (sec.  7,  act  of  1888,  supra)^  to  enable  the 
collector  to  investigate,  constitutes  no  I'eason  for  holding 
that  no  other  examination  was  ever  intended  to  be  made. 
The  right  is  carefully  guarded  against  abuse.  Before  the 
apparent  title  to  it  is  conferred,  due  investigation  is  made; 
and  manifestly  the  right  should  be  shown  by  satisfactory 
proof  to  be  still  possessed  b}'^  the  applicant  when  he  actually 
arrives  here  on  his  return  voyage. 

Paragraph  III  of  the  circular,  suggesting  rather  than 
requiring  that  a  returning  laborer  should  notify  the  collector 
from  China  in  advance  of  his  intention  to  return,  is  plainl}' 
for  the  convenience  of  the  Chinaman,  and  to  save  him  from 
loss  and  disappointment.  This  provision  was  dictated  by 
consideration  for  the  Chinese,  and  the  suggestion  is  not  just 
that  the  benefit  and  convenience  to  them  is  doubtful;  that 
the  rule  really  subjects  Chinamen  to  an  adverse  investigation 
in  their  absence,  with  no  opportunity  to  refute  false  charges 
or  the  machinations  of  enemies.  In  any  hoiia  fide  case  ad- 
verse influences,  if,  indeed,  such  should  exist,  would  be 
powerless  to  prevent  the  establishment  before  the  appro- 
priate Government  oflScers  of  such  patent  facts  as  the  neces- 
sary family  relations  or  property  ownership. 

In  view  of  all  the  foregoing  considerations,  I  have  the 
honor  to  advise  you  that  in  my  opinion,  as  a  matter  of  law, 
the  circular  in  question  is  warranted  by  the  treaty  with 
China  and  existing  laws  of  the  United  States. 
Very  respectfully, 

HENRY  M.  HOYT, 

Acting- Attorney-  Oeneral, 

The  Secretaby  of  State. 
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CIVIL  SERVICE-DEPARTMENT  OF  STATE. 

Section  3  of  the  legislative,  executive,  and  judicial  appropriation  act  of 
April  28,  1902  (32  Stat,  120, 171),  did  not  operate  to  place  in  the  classi- 
fied sendee  certain  stenographers  and  a  laborer  who  had  been  employed 
by  the  Department  of  State  since  1898  under  succeeding  yearly  appro- 
priations providing  $2,000  annually  '^  for  temporary  typewriters  and 
stenographers ''  in  that  Department,  the  same  '*  to  be  selected  by  the 
Secretary.*' 

That  provision  applied  only  to  war-emergency  employees  who  had  been 
repeatedly  recognized,  designated,  and  continued  in  employment  in 
yearly  appropriation  acts  as  an  ''additional  temporary  force  rendered 
necessary  because  of  increased  work  incident  to  the  war  with  Spain/' 

Department  of  Justice, 

J^aly  29,  1902. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  10th  instant  transmitting  "copy  of  a  letter 
from  the  Civil  Service  Commission  expressing  the  opinion 
that  Caroline  C.  Galbreath  and  Kathryn  Sellers,  temporary 
stenographers  and  typewritei-s,  and  Edmund  A.  Burrill, 
temporary  laborer  engaged  in  messenger  work,  were  not 
brought  into  the  classified  service  by  section  3  of  the  'Act 
making  appropriations  for  the  legislative,  executive,  and 
judicial  expenses  of  the  Government  for  the  fiscal  year  end- 
ing June  30,  1903,  and  for  other  purposes'"  (approved 
April  28,  1902).  You  desire  my  opinion  as  to  the  status  of 
these  employees. 

At  the  time  Congress  passed  the  appropriation'  act  above 
referred  to  there  were  in  the  employ  of  the  Government 
hundreds  of  capable  and  efficient  men  and  women  whose 
appointment  the  exigencies  of  the  situation  had  led  Con- 
gress to  authorize  without  compliance  with  the  civil-service 
law.  It  was  found  that  the  growth  of  the  business  of  the 
Government  rendered  necessary  the  continuance  of  these 
employees  in  the  service,  and  it  was  probably  the  intent  of 
Congress  to  extend  to  all  such  employees,  under  the  author- 
ity of  said  section  3,  the  benefits  of  classification  under  the 
civil  service.  No  reason  apparently  existed  why  Congress 
should  have  neglected  to  extend  the  privileges  of  said  sec- 
tion 3  to  the  persons  named  in  your  letter.  There  is  grave 
doubt,  however,  whether  this  was  done. 
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The  sundry  civil  act  approved  July  1,  1898,  under  the 
heading  of  appropriations  for  the  State  Department,  con- 
tained the  following:  "  Office  of  the  Secretary;  for  tempor- 
ary typewriters  and  stenographers  in  the  Department  of 
State,  to  be  selected  by  the  Secretary,  two  thousand  dollars, 
to  be  immediately  available."  The  same  appropriation  was 
made,  in  the  same  language  (except  that  the  words  "  to  be 
immediately  available"  were  thereafter  omitted),  in  the 
legislative,  executive,  and  judicial  appropriation  acts  of 
1899,  1900,  1901,  and  1902. 

Attorney-General  Griggs,  in  passing  upon  your  authority 
to  make  appointments  under  said  appropriation  of  July  1, 
1898,  without  reference  to  the  civil-service  rules,  said  (22 
Opin.,  657): 

"  I  think  the  original  appointment  of  Mrs.  Galbreath  as 
a  temporary  clerk  in  the  Department  of  State,  without  ref- 
erence to  or  conformity  with  the  proceedings  directed  to  be 
complied  with  where  appointments  are  made  to  positions  in 
the  classified  service,  was  lawful.  The  language  of  the  ap- 
propriation act  above  quoted  indicates  that  the  object  of 
Congress  was  to  provide  for  extraordinary^  and  unusual  serv- 
ices which  were  only  temporarily  required.  The  appro- 
priation designates  no  number  of  stenographers  and  type- 
writers which  the  Secretary  may  employ,  leaving  it  to  his 
discretion  to  employ  one  or  two  if  the  exigencies  of  the 
service  and  the  necessity  of  speedy  action  required,  or  a 
much  larger  number  if  in  the  judgment  of  the  Secretary  a 
larger  number  would  better  facilitate  the  work.  The  only 
limit  on  the  discretion  of  the  Secretary  is  the  amount  of  the 
expenditure  for  this  purpose,  which  is  fixed  at  $2,000.  The 
appropriation  clause  does  not  create  offices  or  positions,  but 
merely  provides  for  temporary  employment." 

He  also  held  that  the  appointment  of  Mrs.  Galbreath  to 
the  permanent  service  under  authority  of  the  amendment  to 
the  civil-service  rules  of  May  29,  1899,  authorizing  the  per- 
manent employment  of  persons  serving  under  temporary 
appointments,  was  unauthorized. 

Said  section  3  of  said  appropriation  act  of  April  28, 1902, 
provides: 

"That  the  additional  clerks  on  the  temporary  rolls  and 
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other  employees  rendered  necessary  because  of  increased 
work  incident  to  the  war  with  Spain,  and  under  the  act  of 
June  thirteenth,  eighteen  hundred  and  ninety -eight,  pro- 
viding for  war  expenditures  and  for  other  purposes,  hereto- 
fore appointed  and  who  are  now  employed  in  the  several 
departments  of  the  Government,  are  hereby  transferred  to 
the  classified  service  as  of  their  present  grade  or  rate  of 
compensation,  respectiveh',  and  shall  be  continued  in  the 
several  Departments  where  now  employed,  without  further 
examination,  subject,  however,  to  transfer,  promotion,  or 
removal  the  same  as  other  clerks  and  employees  in  the  clas- 
sified service." 

Congress  had  theretofore  repeatedly  recognized  and  des- 
ignated a  class  of  war  emergency  employees  in  the  various 
Departments  by  making  appropriations  from  year  to  year 
''for  continuing  the  employment  of  such  additional  tempo- 
rary force  rendered  necessary  because  of  increased  work 
incident  to  the  war  with  Spain."  In  said  appropriation  act 
of  April  28,  1902,  the  war  emergency  employees  in  the 
Treasury,  War,  and  Post-OflBce  Departments  are  all  referred 
to  as  such. 

Where  Congress  has  provided  that  a  certain  class  of  em- 
ploj-ees  shall  have  certain  benefits  and  privileges,  and  it  is 
found  that  these  emplo^^ees  have  been  designated  by  a  par- 
ticular phrase,  all  others  are  necessarily  excluded.  Ekich 
appropriation  "for  temporary  typewriters  and  stenogra- 
phers in  the  Department  of  State,  to  be  selected  by  the  Sec- 
retary," was  separate  and  distinct  and  independent  of  the 
one  preceding  it.  The  second  and  subsequent  appropria- 
tions were  not  made,  as  were  the  appropriations  for  the  war 
emergency  force,  "for  continuing"  such  typewriters  and 
stenographers. 

Under  said  appropriation  of  April  28,  1902,  you  undoubt- 
edly have  the  authority  to  make,  appointments  without 
compliance  with  the  civil-service  law.  This  of  itself  is 
inconsistent  with  the  theory  that  the  persons  now  holding 
positions  under  that  appropriation  are  entitled  to  the  bene- 
fits of  said  section  3. 

What  has  been   said  of   persons  holding  appointments 
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under  said  appropriation  for  temporary  typewriters  and 
stenographers  is  equally  true  of  an  employee ''paid  from 
the  appropriation  for  emergencies  arising  in  the  diplomatic 
and  consular  service/' 

Referring  to  the  employees  named  in  your  letter,  you 
say: 

''These  persons  were  taken  into  the  service  of  the  Depart- 
ment during  the  Spanish-American  war;  the  growth  of  the 
business  of  the  Department  has  rendered  their  continued 
service  necessary,  and  they  have  shown  themselves  highly 
capable  of  performing  the  duties  which  are  assigned  to  them. 
In  view  of  the  fact  that  it  would  be  difficult  to  find  persons 
so  competent  to  render  the  service  they  are  rendering, 
*  *  *  it  is  believed  by  the  Department  that  their 
services  ought  to  be  retained." 

Under  all  the  circumstances,  the  authority  of  the  Presi- 
dent to  bridge  an  apparent  omission  of  Congress  may  seem 
to  you  proper  to  be  invoked. 

Respectfullv, 

HENRY  M.  HOYT, 

Acting  Attorney-^General, 
The  Secretary  of  State. 


STATUTORY    CONSTRUCTION— RP^FUNDING    OF    LEGACY 

TAXES. 

There  is  no  distinction  in  the  meaning  of  the  terms  "vested  '*  in  the  first 
paragraph,  and  * 'vested  in  possession  or  enjoyment,"  in  the  second 
paragraph  of  section  3  of  the  act  of  June  27, 1902  (32  Stat,  406)  which 
provides  for  the  refunding  of  taxes  paid  upon  legacies  and  bequests  for 
religious  uses,  etc.,  under  the  act  of  June  13,  1898  (30  Stat.,  464). 

The  two  expressions  should  be  given  their  technical  legal  significance  m 
each  paragraph.  The  words  '*  vested  in  possession  or  enjoyment"  do 
not  imply  an  actual  physical  possession,  but  mean  merely  that  the 
contingency  had  been  removed  prior  to  July  1,  1902. 

Department  of  Justice, 

August  i,  1902. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 

letter  of  the  28d  ultimo,  asking  for  my  opinion  *^  as  to  the 

proper  construction  to  be  given  section  3  of  the  act  approved 

June  27,  1902,  entitled  'An  act  to  provide  for  refunding 
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taxes  pttid  upon  legacies  and  bequests  for  uses  of  a  religious, 
charitable,  or  educational  character,  for  the  encouragement 
of  art,  and  so  forth,  under  the  act  of  June  thirteenth,  eighteen 
hundred  and  ninety-eight,  and  for  other  purposes.'" 

Said  section  3  reads  as  follows: 

"That  in  all  cases  where  an  executor,  administrator,  or 
trustee  shall  have  paid,  or  shall  hereafter  pay,  any  tax  upon 
any  legacy  or  distributive  share  of  personal  property  under 
the  provisions  of  the  act  approved  June  thirteenth,  eighteen 
hundred  and  ninety -eight,  entitled  'An  act  to  provide  ways 
and  means  to  meet  war  expenditures,  and  for  other  purposes,' 
and  amendments  thereof,  the  Secretary  of  the  Treasury  be, 
and  he  is  hereby,  authorized  and  directed  to  refund,  out  of 
any  money  in  the  Treasury  not  otherwise  appropriated,  upon 
proper  application  being  made  to  the  Commissioner  of  Inter- 
nal Revenue,  .under  such  rules  and  regulations  as  may  be 
prescribed,  so  much  of  said  tax  as  may  have  been  collected 
on  contingent  beneficial  interests  which  shall  not  have  become 
vested  prior  to  July  first,  nineteen  hundred  and  two.  And 
no  tax  shall  hereafter  be  assessed  or  imposed  under  said  act 
approved  June  thirteenth,  eighteen  hundred  ^  and  ninety- 
eight,  upon  or  in  respect  of  any  contingent  beneficial  interest 
which  shall  not  become  absolutely  vested  in  possession  or 
enjoyment  prior  to  said  July  first,  nineteen  hundred  and 
two." 

The  first  pamgraph  of  said  section  authorizes  the  refund- 
ing of  all  taxes  paid  on  contingent  beneficial  interests  that  had 
not  become  vested  prior  to  July  1,  1902.  The  second  para- 
graph directed  that  no  tax  be  "assessed"  or  "  imposed "  after 
the  passage  of  said  refunding  act  (approved  June  27,  1902) 
upon  any  contingent  beneficial  interest  not  "absolutely 
vested  in  possession  or  enjoyment  prior  to  said  July  1, 1902." 
The  words  "  contingent"  and  "vested"  should  be  given  their 
technical  legal  "significance  in  each  paragraph. 

In  the  first  paragraph  no  iAxpaid  on  a  contingent  interest 
can  be  legally  refunded  where  that  interest  vested  prior  to 
July  1,  i.  e.,  where  the  contingency  u|)on  which  the  interest 
was  conditioned  happened  before  that  date. 

In  the  second  paragraph  no  tax  could  be  legally  demanded 
after  June  27,  1902,  uport  a  contingent  interest,  unless  the 


Digitized  by  VjOOQIC 


100      Wireless  Telegraphy — International  Agreement. 

contingency  had  been  removed  and  the  interest  vested  prior 
to  July  1  of  that  year. 

Replying  to  your  specific  inquiry,  I  am  unable  to  conclude 
that  Congress  intended  to  make  any  distinction  between  the 
use  of  the  terms ' '  vested  "  in  the  first  paragraph,  and  ' '  vested 
in  possession  or  enjoyment "  in  the  second  paragraph  of  said 
section.  In  each  case  the  subject  of  exemption  was  the  same, 
viz,  contingent  interests  in  the  technical  legal  sense,  and  the 
only  difference  between  them  was  that  in  the  one  case  the  tax 
having  been  paid  a  refund  is  provided,  and  in  the  other  case 
its  imposition  is  forbidden.  I  can  not  think  that  the  words, 
'^  vested  in  posession  or  enjoyment,"  imply  an  actual  physical 
possession  of  the  subject  of  the  legacy,  for  if  Congress  had 
so  intended  it  would  have  enabled  anyone  whose  interest  had 
become  vested,  and  therefore  assignable,  to  avoid  the  tax  by 
postponing  the  physical  possession  of  the  interest.  Both 
with  respect  to  the  taxes  paid,  or  to  be  assessed,  the  law 
sought  to  exempt  contingent  interests  which  might  never 
vest,  and  the  words  ''  vested  in  possession  or  enjoyment," 
therefore,  reasonably  mean  that  the  contingency  had  been 
removed  prior  to  July  1,  1902. 
Respectfully, 

JAMES  M.  BECK, 

Acting  Attfjmey-  General. 

The  Secretary  of  the  Treasury. 


WIRELESS  TELEGRAPHY— INTERNATIONAL  AGREEMENT. 

The  United  States  have  power,  either  alone  or  in  cooperation  with  other 
countries,  to  impose  conditions  ui>on  the  operation  of  any  wireless 
telegraph  system  which  conveys  messages  to  or  from  the  United  States. 

Such  transmission  is  commerce,  and  the  power  of  the  United  States  to 
regulate  commerce  and  to  preserve  the  territorial  integrity  of  this 
country  does  not  depend  upon  the  means  employed  but  upon  the  end 
attained. 

Department  of  Justice, 

August  18,  1902. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 

letter  of  the  18th  ultimo,  transmitting  ''copy  of  a  conlSden- 

tial  memorandum  from  the  general  embassy  suggesting  an 

international  arrangement  to  prevent  the  English  Marconi 
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Company  from  obtaining  a  monopoly  of  wireless  tele- 
graphy," and  also  a  copy  of  your  reply,  summarizing  the 
answer  of  the  Treasury,  War,  and  Navy  Departments  to  the 
proposal. 

You  ask  for  my  opinion  ''on  the  legal  questions  involved, 
so  far  as  this  Government  is  concerned,"  and  for  ''legal 
suggestions  as  to  the  regulations  proposed  to  be  submitted 
to  a  preliminary  conference." 

The  power  of  the  United  States,  either  alone  or  in  coop- 
eration with  other  countries,  to  impose  conditions  upon  the 
operation  of  any  wireless  telegraph  system  which  conveys 
messages  to  or  from  the  United  States  is  perfectly  clear. 
Such  transmission  has  been  repeatedly  held  by  the  Supi-eme 
Court  to  be  commerce,  and,  therefore,  within  the  plenary 
and  paramount  authority  of  the  Federal  Government  to 
regulate,  whether  such  commerce  be  foreign  or  interstate. 

Apart  from  this  specific  clause  of  the  Constitution,  1  may 
refer  you  to  the  carefully  considered  opinion  of  this  Depart- 
ment (22  Opin.,  13),  in  which  the  inherent  authority  of  the 
President  to  control  the  landing  of  foreign  submarine  cables 
on  the  shores  of  the  United  States  was  set  forth.'  The  con- 
clusions therein  reached  are  not  aflfected  b}'  the  means 
employed  to  transmit  messages,  for  whether  transmitted  by 
the  ordinary  telegraph  wires,  by  submarine  cables,  or  by 
any  of  the  wireless  systems,  the  power  of  the  Government 
to  regulate  commerce  and  to  preserve  the  territorial  integ- 
rity of  this  country  depends  not  upon  the  means  employed 
but  upon  the  end  attained. 

Whether  the  United  States  should  participate  in  an  inter- 
national conference  to  regulate  wireless  telegraphy  is  an 
administrative  question  upon  which  I  am  not  called  to 
express  an  opinion.  If  your  Department  should  reach  the 
conclusion  to  participate  in  such  a  conference,  and  desires 
to  foraiulate  propositions  for  its  consideration  in  behalf  of 
the  United  States,  I  am  willing,  if  desired,  to  express  an 
opinion,  upon  their  submission  to  me,  as  to  their  legal 
sufficiency. 

Respectfully, 

JAMES  M.  BECK, 

Acting  Attorney-  General. 

The  Secbetary  of  State. 
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ATTORNF.Y-GENERAI^-OPINION. 

It  ifl  the  invariable  rule  of  the  Department  of  Justice  to  decline  to  give 
an  opinion  except  when  the  request  is  accompanied  by  a  statement  or 
finding  of  the  facts  involved. 

Department  of  Justice, 

August  27,  1902. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  26th  instant,  inclosing  certain  corre- 
spondence between  the  officers  of  your  Department  and  the 
Pacific  Mail  Steamship  Company,  as  well  as  certain  com- 
munications submitted  on  behalf  of  the  Sailors'  Union  of 
the  Pacific,  and  in  which  you  ask  my  opinion  upon  the 
following  questions: 

(1)  "Is  not  the  proposed  ti'ansfer  of  the  said  Chinese 
seamen,  under  the  circumstances  mentioned  in  the  accom- 
panying correspondence,  such  a  landing  as  would  bring 
them  within  the  provisions  of  the  treaty  and  laws  in  relation 
to  the  exclusion  of  Chinese  ^ 

(2)  "  If  the  transfer  contemplated  may  be  made  without 
violation  of  the  said  laws,  would  it  not  be  in  pursuance  of  a 
contract  or  agreement  such  as  that  prohibited  by  section  1 
of  the  act  of  February  26,  1885  (23  Stat.,  332),  and  the 
acts  amendatory  tliereto,  known  as  the  alien  contract-labor 
laws?'^ 

You  do  not  give  me,  as  the  basis  for  an  opinion,  any 
agreed  statement  of  facts,  but  on  the  contrary  ask  for  an 
expression  of  my  opinion  upon  facts  to  be  gathered  from 
the  inclosures  of  your  letter.  It  has  been  the  invariable  rule 
of  this  Department  to  decline  to  give  an  opinion  except 
when  the  request  is  "'accompanied  by  a  statement  or  finding 
of  the  facts  involved."  (230pin.,331,and  previous  opinions 
there  cited.) 

I  am  therefore  reluctantly  constrained  to  decline  to  express 
any  opinion. 

I  return  you  the  inclosures  of  your  letter. 
Respectfully, 

JAMES  M.  BECK, 

Admg  Attorney-  General. 

The  Secretary  op  the  Treasury. 
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CIVIL  SERVICE— REINSTATEMENT. 

A  person  formerly  employed  as  a  clerk  in  the  temporary  or  Spanish  war 
force,  who  resigned  September  30, 1901,  can  not,  by  virtue  of  section  3 
of  the  actof  April  28, 1902  (32  Stat,  120, 171),  which  transferred  these 
temporary  positions  to  the  classified  service,  be  reinstated  without 
examination. 

The  question  whether  such  person  is  eligible  to  be  reinstated  under  rule 
9  of  the  Civil  Service  Regulations  depends  upon  the  date  of  the  requisi- 
tion. If  the  position  was  within  the  classified  service  at  the  date  of 
the  requisition,  then  such  person  is  eligible. 

The  word  ''may"  in  rule  9  vests  a  discretion  in  the  Commission.  The 
question  of  reinstatement  is  one  of  administrative  discretion,  and  is  not 
to  be  granted  except  when  consistent  with  the  interests  of  the  public 
service. 

Department  of  Justice, 

August  «7,  190e. 

Sir:  1  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  August  25,  1902,  in  which  you  ask  me  to  submit 
an  opinion  in  the  (^ase  of  Mrs.  Marian  K.  Rogers,  who  is  an 
applicant  for  reinstatement  in  the  War  Department  under 
the  following  circumstances:  The  applicant,  on  January  2, 
1898,  was  appointed  a  clerk  in  the  temporary  or  Spanish 
war  force  of  the  War  Department,  appointments  to  which, 
under  tlie  act  of  Congress,  were  to  be  made  without  com- 
pliance with  the  civil-service  rules.  On  September  30, 
1901,  she  resigned. 

By  section  3  of  the  act  of  April  28, 1902,  these  temporary 
positions  were  transferred  to  the  classified  service,  and  the 
employees  who  then  filled  them  were  placed  in  the  same 
position  as  though  they  had  complied  with  the  laws  govern- 
ing the  civil  service.  As  I  held,  in  an  opinion  under  date  of 
June  23,  1902,  ^'this  personal  exemption  is  limited  to  those 
who  filled  the  positions  in  question  at  the  time  of  the  passage 
of  the  act."  As  Mrs.  Rogers  had  surrendered  her  position 
prior  to  the  passage  of  the  act  she  can  not,  by  the  force  of  its 
provisions,  claim  the  personal  exemption  therein  provided. 
The  positions,  however,  being  brought  within  the  operation 
of  the  civil-service  laws  '^rnust  be  filled  in  accordance  with 
the  laws  and  regulations  governing  appointments  to  the 
civil  service."    The  question  therefore  arises  whether  she 
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is  eligible  for  reinstatement  under  rule  9  of  the  Civil  Service 
Regulations,  which  provides  as  follows: 

"A  vacancy  in  any  position  which  has  been,  or  may  here- 
after be,  classified  under  the  civil-service  act,  may,  upon 
requisition  of  the  proper  officer  and  the  certificate  of  the 
Commission,  be  filled  by  the  reinstatement,  without  exami- 
nation, of  any  person  who,  within  one  year  next  preceding 
the  date  of  said  requisition,  has,  through  no  delinquency  or 
misconduct,  been  separated  from  a  position  included  within 
the  classified  ser\dce  at  the  date  of  said  requisition,  and  in 
that  department  or  office  and  that  branch  of  the  service  in 
which  said  vacancy  exists." 

Mrs.  Rogers's  eligibility  for  reinstatement,  therefore, 
depends  upon  the  date  of  the  requisition.  If  the  position 
to  which  she  desires  to  be  reinstated  was  within  the  classified 
service  at  the  date  of  the  requisition,  then  she  is  eligible 
under  rule  9.  But  if,  on  the  contrary,  the  requisition  was 
made  prior  to  the  a(*t  of  April  28,  1902,  which  brought  the 
position  in  question  within  the  classified  service,  then,  in 
my  opinion,  rule  9  is  without  application. 

You  further  ask  me  to  submit  an  opinion  as  to  whether 
the  word  "may,"  as  used  in  rule  9,  vests  a  discretion  in  the 
Commission  as  to  such  reinstatement.  Ordinarily  the  use 
of  the  word  ''may"  in  legal  regulations  imports  such  dis- 
cretion, although  at  times  it  is  used  without  such  meaning, 
especially  in  cases  where  an  exception  to  a  previous  rule  is 
being  noted.  In  examining  the  civil-service  rules  it  would 
appear  that  the  words  ''shall"  and  "may"  have  generally 
been  used  advisedly  to  distinguish  between  that  which  is 
mandatory  and  that  which  is  discretionary.  Thus  section  4 
of  rule  7  provides  that  "the  term  of  eligibility  shall  be  one 
year  from  the  date  on  which  the  name  of  the  eligible  is 
entered  on  the  register:  Prmrlded^  That  this  term  may  be 
extended,  in  the  discretion  of  the  Commission^  for  a  further 
period  of  one  3'ear  from  the  date  of  the  expiration  of  the 
first  year's  eligibility,  upon  such  conditions  as  the  Commis- 
sion may  prescribe:  And  provided  farther^  That  in  case  a 
person  whose  name  is  upon  any  register  shall  be  mustered 
into  the  military  or  naval  service  of  the  United  States  at  a 
time  when  the  United  States  may  be  engaged  in  war,  the 
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period  of  eligibility  of  such  person  ahall^  under  such  condi- 
tions as  the  Civil  Service  Commission  may  prescribe,  be 
considered  as  suspended  during  the  time  such  eligible  may 
be  serving  in  the  Army  or  Navy  of  the  United  States." 

Without  enumerating  the  numerous  instances  in  which 
the  words  "shall"  and  ''may"  are  used,  and  without  com- 
mitting myself  to  the  interpretation  of  these  words  in  any 
rule  except  that  now  under  discussion,  it  would  thus  appear 
that  the  word  ''may"  has  been  used  advisedly  in  framing 
these  regulations.  The  rule  now  under  consideration  pro- 
vides that — 

"A  vacancy  in  any  position  which  has  been,  or  may  here- 
after be,  classified  under  the  civil-service  act,  may,  upon 
requisition  of  the  proper  officer  and  the  certificate  of  the 
Commission,  be  filled  by  the  reinstatement,  without  exami- 
nation, of  any  person  who,  within  one  year  next  preceding 
the  date  of  said  requisition,  has,  through  no  delinquency  or 
misconduct,  been  separated  from  a  position  included  within 
the  classified  service  at  the  date  of  said  requisition,  and  in 
that  department  or  office  and  that  branch  of  the  service  in 
which  said  vacancy  exists." 

That  the  word  "may,"  as  thus  used,  was  intended  to  vest 
a  discretion,  is  indicate<l  by  the  fact  that  the  reinstatement 
is  not  without  conditions,  but  is  dependent  upon  the  fact 
that  the  applicant  was  not  sepai'ated  from  the  position  which 
he  formerly  occupied  by  any  ''delinquency  or  misconduct." 
Such  reinstatement,  therefore,  depends"  upon  the  good  of 
the  service,  and  for  this  reason  the  word  "may"  was  used. 

1  am,  therefore,  of  the  opinion  that,  without  respect  to 
whether  the  applicant's  retirement  from  the  service  was  for 
either  delinquency  or  misconduct,  the  question  of  reinstate- 
ment is  one  of  administrative  discretion,  and  not  to  be 
granted  except  when  consistent  with  the  interests  of  the 
public  sei-vice. 

Respectfully, 

JAMES  M.  BECK, 
Acting  Attorney-  Gefieral. 

The  President. 
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UNITED  STATES  SlTl'REME  COURT  REPORTS— DISTRIBUTION. 

Se(!tion  1  of  the  act  of  July  1,  1902  (32  Stat,  630),  entitled  "An  act  for 
the  further  distribution  of  the  reports  of  the  Supreme  Court,  etc.," 
authorizes  the  difltribution  of  the  official  edition  only  of  those  reports, 
together  with  reprints  of  such  earlier  volumes  as  are  out  of  print  or 
are  otherwise  diflScult  to  procure. 

A  reprint  distinguished  from  a  new  edition. 

Under  section  2  of  that  act  the  circuit  and  district  judges  are  authorized 
to  select  the  editions,  whether  official  or  otherwise,  for  their  respective 
courts,  provided  that  no  volumes  of  the  reports  have  been  previously 
furnished  such  court. 

This  right  of  selection  is  limited  to  judges  of  the  circuit  and  district 
courts,  and  does  not  extend  to  the  other  distributees  mentioned  in 
section  2.  It  is  also  limited  to  the  copies  to  be  supplied  for  the  courts, 
and  does  not  include  reports  intended  for  the  individual  use  of  the 
judges. 

The  copies  to  be  disUibuted  under  section  3  are  to  be  furnished  by  the 
publishers  of  the  official  reports. 

By  section  4  the  digests  are  to  be  distributed  to  each  judge  or  other 
official  entitled  to  receive  the  decisions,  either  under  the  act  of  July  1, 
1902,  or  prior  legislation. 

Department  of  Justice, 

Aug^ist  Z7,  1902. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  5th  instant,  in  which  you  ask  my  interpreta- 
tion of  the  act  approved  July  1,  1902,  entitled  ''An  act  for 
the  further  distribution  of  the  reports  of  the  Supreme  Court, 
and  for  other  purposes." 

As  to  this  act,  5'^ou  ask  me  the  following  questions: 

(1)  "Whether  this  Department  is  at  liberty  to  distribute 
to  any  of  the  executive  and  judicial  officers  of  the  Govern- 
ment named  in  section  1  any  other  than  the  ojffici^l  edition 
or  an  exact  reproduction  of  said  official  edition." 

(2)  *'  What  is  the  legal  import  of  the  word  'reprint,'  as 
used  in  section  2." 

(3)  "Whether  the  option  given  in  section  2  as  to  the  edi- 
tion from  which  the  reports  are  to  be  supplied  applies  to  any 
other  officers  than  the  judges  holding  courts,  or  does  it 
extend  to  the  heads  of  the  Naval  and  Military  Academies 
and  to  the  Secretary  of  War." 

(4)  "  Whether  such  option  includes  the  repoiis  that  are  to 
be  supplied  to  United  States  judges  for  their  individual  use, 
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or  is  it  limited  to  such  reports  as  are  to  be  ^  distributed  to 
each  of  the  places  where  circuit  and  district  courts  of  the 
United  States  are  now  holden,'  which  reports  are  to  Fie  kept 
in  the  custody  of  the  clerks  of  said  c*ourts." 

(5)  "Whether,  in  procuring  the  report**  to  be  supplied 
under  the  provisions  of  section  3,  the  Department  is  limited 
to  those  furnished  by  the  same  publisher,  viz,  the  publisher 
of  the  official  edition,  by  whom  all  reports  received  by  this 
Department  have  been  hitherto  supplied,  or  can  the  Depart- 
ment procure  them  from  some  other  publisher  of  the  deci- 
sions of  the  Supreme  Court.  If  the  latter,  who  is  to  decide 
which  publisher  shall  furnish  the  decisions.'^ 

(6)  "  Whether  the  digest  referred  to  in  section  4  is  to  be 
distributed  to  the  several  executive  officers  of  the  Govern- 
ment entitled  to  the  reports  of  the  Supreme  Court  under 
this  act  or  prior  laws,  or  only  to  judges  and  to  places  where 
United  States  courts  are  holden." 

The  first  two  questions  can  be  answered  together.  The 
act  of  July  1,  1902,  was  supplementary  to  previous  legisla- 
tion with  reference  to  the  distribution  of  the  official  reports 
of  the  Supreme  Court,  and  must,  therefore,  be  construed  in 
harmony  with  prior  legislation.  Section  677,  Rev.  Stat., 
authorizes  the  Supreme  Court  to  appoint  an  official  reporter; 
and  section  681  requires  the  reporter  to  deUver  to  the  Sec- 
retary of  the  Interior  300  copies  of  his  work;  section  683 
provides  for  the  distribution  of  these  copies.  By  the  a<^t  of 
February  12,  1889,  provision  was  made  for  ''the  distribu- 
tion, by  the  Secretary  of  the  Interior,  of  one  set  of  the  official 
reports  of  the  decisions  of  the  Supreme  Court,  or  an  exact 
reprint  of  the  same,  comprising  volumes  one  to  one  hun- 
dred and  twenty-two,  inclusive,  or  so  many  volumes  as  may 
be  needed  with  those  already  supplied  to  make  one  such  set, 
to  each  of  the  places  where  the  circuit  and  district  courts 
of  the  United  States  are  regularly  held."  It  is  clear  that 
this  contemplates  the  distribution  of  the  official  reports  of 
the  Supreme  Court.  It  is  true  that  the  words  ''  or  an  exact 
reprint  of  the  same"  are  used,  but  in  my  judgment  this  had 
reference  to  the  reprint  of  the  earlier  volumes.  It  is  well 
known  that  many  of  the  volumes  prior  to  1860,  as  originally 
printed,  can  not  be  procured  except  from  private  libraries, 
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and  that  it  has  been  necessary  to  make  reprints  of  the  same 
in  order  to  supply  the  needs  of  the  bench  and  bar.  Con- 
gress presumably  knew  this  fact  when  it  provided  for  the 
distribution  of  the  decisions  from  volumes  1  to  122.  It 
appreciated  that  it  might  be  difficult  to  procure  many  of  the 
earlier  volumes  in  the  original  edition,  and  therefore  per- 
mitted the  Secretary  of  the  Interior  to  supply  the  deficiency 
by  the  reprints  of  the  original  reports.  With  this  excep- 
tion, however,  Congress  intended  to  supply  the  volumes  for 
which  provision  had  been  made  in  the  sections  of  the  Re- 
vised Statutes  to  which  I  have  referred. 

Such  being  the  state  of  the  law,  Congress  passed  the  act 
of  July  1, 1902,  entitled  ''An  act  for  the  further  distribution 
of  the  reports  of  the  Supreme  Court,  and  for  other  pur- 
poses." Section  1  enlarged  the  number  of  officials  to  whom 
such  copies  should  be  given,  and  in  my  judgment  there  was 
no  intention  to  change  by  this  section  the  provisions  of  pre- 
vious laws  with  respect  to  the  character  of  the  publication 
to  be  furnished.  This  section  clearly  contemplates  the  dis- 
tribution of  the  ''Official  Reports  of  the  Supreme  Court  of 
the  United  States."  And  while  the  words  *'or  a  reprint 
of  the  same"  are  added,  yet  in  my  judgment  they  are  used 
with  the  same  meaning  as  in  the  act  of  February  12,  1889. 
While  a  reprint  of  the  official  reports  of  the  Supreme  Court 
need  not  be  a  f  ac-simile,  yet  it  is  not  a  reprint  unless  it  con- 
tains the  same  matter  as  the  official  edition.  The  official 
edition  contains  more  than  the  opinion  of  the  court.  It  con- 
tains a  preliminary  statement  of  facts,  which  is  often  pre- 
pared by  the  justices,  a  syllabus  and  headline,  indices,  and 
occasionally  foot  notes.  At  times  it  contains  addresses  made 
on  the  occasion  of  the  death  of  members  of  the  court,  and 
unless  the  so-called  "reprint"  contains  all  of  these,  it  is  not, 
in  my  judgment,  a  reprint,  even  though  it  reproduces  ver- 
hatim  et  literatim  the  text  of  the  decisions.  As  I  under- 
stand it,  there  are  editions  of  the  Supreme  Court  reports 
other  than  the  official  edition,  and  these  contain  the  opinion 
of  the  court,  with  diiferent  syllabii,  indices,  paging,  annota- 
tions, and  other  matter.  The  volumes  have  a  different  serial 
number.  These  are  a  separate  edition,  and  therefore,  in 
the  very  nature  of  the  case  not  a  reprint,  for  ordinarily  an 
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edition  implien  an  editor,  and  an  editor  implies  some  dis- 
tinctive and  original  treatment  of  the  subject-matter.  There 
is  a  clear  distinction  between  a  reprint  of  the  first  folio  of 
Shakespeare  and  the  various  editions  of  Shakespeare  with 
which  learned  commentators  have  enriched  literature. 

For  the  reasons  stated  I  am  of  the  opinion  that  section  1 
only  authorises  you  to  distribute  the  official  edition  of  the 
Supreme  Court  reports,  together  with  reprints  of  such 
earlier  volumes  as  are  out  of  print  or  otherwise  difficult  to 
procure. 

Your  third  question  as  to  the  option  given  in  section  2 
is  more  difficult.     The  section  reads: 

"That  the  Secretary  of  the  Interior  shall  likewise  dis- 
tribute to  each  of  the  places  where  circuit  and  district  courts 
of  the  United  States  are  now  holden,  including  the  Indian 
Territory,  islands  of  Hawaii  and  Porto  Rico,  to  which  they 
have  not  already  been  supplied  under  the  provisions  of  the 
act  of  Congress  approved  February  twelfth,  eighteen  hun- 
dred and  eighty-nine,  and  to  the  Naval  Academy  at  Annap- 
olis and  to  the  Military  Academy  at  West  Point,  one  com- 
plete set  of  the  reports  of  the  Supreme  Court,  including 
those  already  published  and  those  hereafter  to  be  published, 
or  a  reprint  of  the  same,  or  such  volumes  as  with  those 
already  furnished  will  make  one  complete  set,  the  judges 
holding  such  courts  to  select  the  edition  of  such  reports  to 
be  supplied  for  such  courts;  and  he  shall  also  distribute  to 
the  Secretary  of  War  twelve  complete  sets  for  the  use  of 
the  proper  courts  and  offices  of  the  Philippine  Islands  and 
of  the  headquarters  of  military  departments  in  the  United 
States,  in  his  discretion,  and  to  each  and  every  place  where 
a  new  circuit  and  district  court  may  be  hereafter  established 
one  complete  set  of  said  reports;  and  the  clerks  of  said 
courts  shall,  in  all  cases,  keep  these  reports  for  the  use  of 
the  courts  and  the  officers  thereof:  ProvicUd^  however^  That 
no  distribution  of  reports  under  this  section  shall  be  made 
to  any  place  where  the  court  is  not  held  in  a  building  owned 
by  the  United  States,  or  where  there  is  no  United  States 
officer  to  whose  responsible  custody  they  can  be  committed." 

I  have  already  exiled  attention  to  the  fact  that  there  is  a 
dear  distinction  between  a  reprint  and  a  different  edition. 
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Congress  presumably  knew  that  there  were  editions  of  the 
Supreme  Court  reports  other  than  the  official  edition,  and 
with  this  knowledge  it  empowered  ''  the  judges  holding 
such  courts  to  select  the  edition  of  such  reports  to  be  sup- 
plied for  such  courts."  I  cAn  not  believe  that  the  word 
''edition"  is  here  used  synonymously  with  the  word  "re- 
print." The  more  reasonable  construction  is  that  Congress 
believed  that  some  of  the  judges  might  prefer  other  editions 
than  that  of  the  official  reporter,  and  therefore  gave  to  the 
judges  a  right  of  selection.  Such  right,  however,  can  onl}' 
refer  to  courts  where  a  complete  set  is  to  be  furnished,  for 
where  a  part  of  the  decisions  has  previously  been  furnished, 
the  additional  volumes  to  be  furnished  must  be  such  as  ''  will 
make  a  complete  set."  Congress  did  not  intend  to  break  the 
harmony  of  existing  sets  by  supplying  later  volumes  of  a 
different  edition,  even  though  requested  to  do  so  by  the 
judges  referred  to  in  section  2.  I  think,  therefore,  Congress 
meant  that  where  no  volumes  had  been  previousl}'  furnished, 
the  Secretary  of  the  Interior  should  furnish  such  edition, 
whether  official  or  otherwise,  as  the  judge  might  desire. 
This  right  of  selection  was  limited  to  judges  of  the  circuit 
and  district  courts,  and  had  no  reference  to  the  other  dis- 
tributees mentioned  in  section  2. 

Answering  your  fourth  question,  I  am  of  the  opinion  that 
the  right  of  selection  was  further  limited  to  the  copies  to  l)e 
supplied  for  the  courts.     The  language  extends  no  further. 

Replying  to  \^our  tifth  ({uestion,  the  copies  to  l>e  furnished 
to  you  under  the  act  of  eluly  1, 1902,  are  to  be  furnished  by 
the  publishers  of  the  official  reports  to  the  extent  of  the 
number  therein  mentioned.  Such  is  the  express  language 
of  the  provision. 

Replying  to  your  sixth  question,  the  language  of  section 
4  is  not  entirely  clear,  yet  in  m}'  judgment  it  was  the  inten- 
tion of  Congress  to  distribute  the  digests  to  each  judge  or 
other  official  entitled  to  receive  the  decisions  of  the  court, 
either  under  the  act  of  July  1,  1902,  or  of  prior  legislation. 

I  return  you  the  inclosures  of  your  letter. 
Respectfully, 

JAMES  M.  BECK, 

Acting  Attorney' General, 

The  Secretary  of  the  Interior. 
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NAVIGATION    LAW&-CONTKACT   LABOR— CHINESE   EX(TI.l^. 

8I0N. 

A  Chineee  crew  which  8hippe<l  at  Hongkong  on  a  vesHel  belonging  to  a 
company  chartered  under  the  laws  of  the  United  fttatefl,  for  a  trip  to 
San  Francisco  and  return  by  the  same  vessel  or  any  other  vessel  !»- 
longing  to  that  company,  which  crew,  owing  to  an  accident  to  the 
ship,  was  brought  to  San  Franciscx^on  a  vessel  belonging  to  a  different 
company,  may  be  transferred  to  another  vesHel  sulmtitutei  for  the  one 
injured,  after  having  duly  signed  for  that  service  l)efore  a  T'^nit^ni  States 
shipping  commissioner. 

Bach  transfer  would  not  be  a  violation  of  the  alien  contnu't  lalxir  laws. 

The  landing  of  the  crew,  temporarily,  for  the  puri^^e  of  transfer,  would 
not  violate  the  treaty  with  China  and  the  laws  of  the  United  States  in 
relation  to  the  exclusion  of  Chinese. 

Department  of  Justice, 

Augmt  29,  1902, 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  28th  instant,  together  with  the  papers  therein 
referred  to. 

It  appears  that  a  Chinese  crew  was  shipped  on  the  City  of 
Peking,  a  vessel  of  the  Pacific  Mail  Steamship  Company, 
chartered  under  the  navigation  laws  of  the  United  States  on 
or  about  July  22  last,  at  Hongkong,  for  a  trip  from  said  port 
to  San  Franjsisco  and  return,  the  shipping  articles  signed  by 
said  crew  stipulating  for  the  return  voyage  by  the  (%ty  of 
Peking  "or  any  other  vessel  of  the  same  company  in  the 
trans-Pacific  trade."  On  her  voyage  to  San  Francisco  the 
City  of  Peking  was  disabled  and  was  towed  into  Kobe,  Japan, 
for  repairs.  Her  crew  were  put  upon  the  Oatliv,  of  the 
Occidental  and  Oriental  Company,  chartered  under  the  navi- 
gation laws  of  Great  Britain,  by  which  vessel  they  were 
brought  to  San  Francisco.  The  Pacific  Mail  Steamship  Com- 
pany now  desires  to  transfer  said  Chinese  crew  to  the  Korea, 
which  vessel  has  been  substituted  for  the  City  of  Peking,  for 
the  return  voyage  to  Hongkong. 
My  opinion  is  requested  upon  the  following  questions: 
"First.  Would  such  shipping  articles  as  those  above  de- 
scribed enable  the  Pacific  Mail  Steamship  Company  to  trans- 
fer a  crew  signed  in  a  foreign  port  for  service  on  one  of  its 
vessels  to  another  of  its  vessels  about  to  make  its  initial 
voyage  from  a  port  of  the  United  States  to  serve  as  crew 


Digitized  by  VjOOQIC 


112  Navigation  Laws —  Contract  Labor —  Chinese  Exchision. 

thereof,  without  duly  signing  said  crew  for  the  last-named 
service  before  a  United  States  shipping  commissioner? 

*'  Second.  If  such  transfer  could  be  made  without  the  said 
crew  being  first  duly  signed  for  service  on  the  Korea  before 
a  United  States  shipping  commissioner  at  the  port  of  San 
Francisco,  would  it  not  be  a  violation  of  the  act  of  February 
26,  1885  (23  Stat.,  332),  and  the  acts  amendatory  thereof, 
known  as  the  '  alien  contract-labor  laws  ? ' 

''Third.  Would  not  the  landing  of  the  Chinese  persons 
constituting  said  crew,  who  now  are  merely  passengers  on 
a  vessel  of  the  said  Occidental  and  Oriental  Line,  even  tem- 
porarily for  the  purpose  of  the  transfer  above  described,  be 
in  violation  of  the  treaty  and  laws  in  relation  to  the  exclusion 
of  Chinese,  since  the}'  are  without  the  evidence  prescribed  for 
persons  of  that  race  of  the  classes  excepted  by  Article  III  of 
the  convention  of  December  8,  1894,  and  without  the  cer- 
tificates of  registration  and  return  required  of  Chinese 
laborers?" 

1.  Section  20  of  the  act  of  June  26, 1884  (23  Stat.,  58),  pro- 
vides that  *'  every  master  of  a  vessel  in  the  foreign  trade  may 
engage  any  seaman  at  any  port  out  of  the  United  States,  in 
the  manner  provided  by  law,  to  serve  for  one  or  more  round 
trips  from  and  to  the  port  of  departure,  or  for  a  definite  time, 
whatever  the  destination;  and  the  master  of  a  vessel  clearing 
from  a  port  of  the  United  States,  with  one  or  more  seamen 
engaged  in  a  foreign  port,  as  herein  provided,  shall  not  be 
required  to  reship  in  a  port  of  the  United  States  the  seamen 
so  engaged." 

This  section  authorizes  the  shipment  abroad  on  a  vessel 
chartered  under  the  laws  of  the  United  States  of  a  crew  for 
a  trip  from  a  foreign  port  to  a  port  of  the  United  States  and 
return.  But,  although  the  language  used  is  not  specific  on 
the  subject,  it  is  evident  that  the  section  contemplates  the 
return  of  the  crew  to  the  foreign  port  of  departure  in  the 
vessel  in  which  they  shipped.  In  the  present  case,  the  ship- 
ping articles  provided  that  the  crew,  outbound  from  Hong- 
kong on  the  City  of  Peking^  should  return  thereto  either  on 
that  vessel  or  on  some  other  vessel  of  the  company  in  the 
trans-Pacific  trade.  Had  not  the  accident  happened  to  the 
City  of  Peking^  there  would  be  no  question  as  to  the  author- 
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ity,  under  this  section,  for  the  return  of  the  crew  upon  that 
vessel  to  Hongkong.  The  question  then  arises  whether, 
because  of  the  accident  and  the  resulting  transfer  to  the 
Gadio  of  the  crew  of  the  City  of  Peking^  by  which  they 
reached  San  Francisco,  they  can  serve  as  the  crew  of  the 
Korea  without  signing  for  such  service  before  a  United  States 
shipping  commissioner. 

Section  4511  of  the  Revised  Statutes  provides  that  '^the 
master  of  every  vessel  bound  from  a  port  in  the  United 
States  to  any  foreign  port  *  *  *  shall,  before  he  pro- 
ceeds on  such  voyage,  make  an  agreement,  in  writing  or  in 
print,  with  every  seaman  whom  he  carries  to  sea  as  one  of  the 
crew,  in  the  manner  hereinafter  mentioned;  and  every  such 
agreement  shall  be,  as  near  as  may  be,  in  the  form  given 
in  the  table  marked  A,  in  the  schedule  annexed  to  this 
title.     *    *    *." 

As  the  act  of  June  26, 1884,  contemplates  the  return  upon 
the  same  vessel  of  a  crew  shipped  in  a  foreign  port  for  a 
round  trip,  it  would  seem  proper,  in  the  absence  of  express 
authority  to  transfer  the  crew  to  another  vessel,  to  require 
compliance  with  section  4511,  Revised  Statutes,  when  such 
transfer  is  sought  to  be  made.  I  therefore  answer  your  first 
question  to  the  effect  that  the  transfer  of  the  crew  of  the  City 
of  PekiTig  to  the  Korea  may  be  permitted  when  they  shall 
have  duly  signed  for  the  return  voyage  to  Hongkong,  in 
accordance  with  their  contract,  before  a  United  States  ship- 
ping commissioner. 

2.  Answering  your  second  question,  I  am  of  opinion  that 
the  alien  contract-labor  laws  have  no  application  to  Chinese 
or  other  foreign  seamen.  It  can  not  be  supposed  that  Con- 
gress by  the  act  of  February  26, 1885  (23  Stat.,  332),  and  the 
acts  amendatory  thereof,  intended  to  repeal  the  provision  of 
the  act  of  June  26, 1884,  before  referred  to.  Had  Congress 
so  intended,  its  intention  would  have  been  clearly  manifested, 
and  not  left  to  be  gathered  by  implication  from  acts  which 
have  reference  to  entirely  different  subjects — the  one  relat- 
ing to  navigation  and  the  other  to  the  protection  of  labor 
within  the  United  States. 

In  the  case  of  the  United  States  ex  reL  Anderson  v.  Burke 
(99  Fed.  Rep.,  895,  898),  which  involved  the  construction  of 
19219—03 8 
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the  immigration  laws,  the  circuit  court  for  the  southern  dis- 
trict of  Alabama,  after  observing  that  all  laws  should  receive 
a  reasonable  construction,  and  that  -'a  thing  may  be  within 
the  letter  of  the  statute,  and  yet  not  within  the  statute, 
because  not  within  its  spirit,  nor  within  the  intention  of  its 
makers,"  said: 

^^A  consideration  of  the  whole  legislation  on  the  subject 
of  alien  immigration,  of  the  circumstances  surrounding  its 
enactment,  and  the  unjust  results  which  would  follow  from 
giving  such  a  meaning  to  it  as  is  here  claimed  for  it,  makes 
it  unreasonable  to  believe  that  Congress  intended  to  include 
a  case  like  the  present  one.  My  opinion  is  that  these  statutes 
do  not  contemplate  the  exclusion  of  the  crews  of  vessels  which 
lawfully  trade  to  our  ports,  and  that  they  do  not,  in  spirit 
or  in  letter,  apply  to  seamen  engaged  in  their  calling,  whose 
home  is  the  sea;  who  are  here  to-day  and  gone  to-morrow; 
who  come  on  a  vessel  into  the  United  States  with  no  purpose 
to  reside  therein,  but  with  the  intention,  when  they  come,  of 
leaving  again  on  that  or  some  other  vessel  for  the  port  of 
shipment  or  some  other  foreign  port  in  the  course  of  her 
trade.  To  hold  that  these  statutes  apply  to  aliens  compris- 
ing the  bona  fide  crews  of  vessels  engaged  in  commerce 
between  the  United  States  and  foreign  countries  would  lead 
to  great  injustice  to  such  vessels,  oppression  to  their  crews, 
and  serious  consequences  to  commerce."  (See  also  23  Opin., 
521.) 

The  principle  thus  announced  applies  to  the  alien  con- 
tract-labor laws. 

I  therefore  answer  your  second  question  to  the  effect  that 
the  alien  contmct-labor  laws  would  not  be  violated  by  the 
transfer  of  the  crew  of  the  City  of  Peking  to  the  Korea. 

3  In  the  case  of  In  re  George  Moncan  (14  Fed.  Rep.,  44, 
47),  where  the  question  was  whether  certain  Chinese  mem- 
bers of  the  crew  of  the  Patrician^  of  Maine,  shipped  before 
the  American  consuls  of  London  and  Yokohama  respect- 
ively, were  within  the  United  States  in  violation  of  section 
1  of  the  act  of  May  6, 1882,  the  circuit  court  for  the  District 
of  Oregon  said: 

"  Nor  do  I  think  that  the  Chinese  members  of  the  crew  of 
the  Pati^lelaiiBXQ  'laborers'  within  the  meaning  of  this  act. 
True,  their  vocation  is  labor.     But  they  are  not  brought 
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here  to  remain  and  enter  into  competition  with  the  labor  of 
the  inhabitants  of  the  country.  They  labor  upon  the  high 
seas  in  the  navigation  of  a  vessel  engaged  in  the  exchange 
of  commodities  between  this  country  and  other  parts  of 
the  world.     ♦    *    ♦ 

'^It  is  not  to  be  supposed  for  a  moment  that  Congress 
intended  by  the  passage  of  this  act  to  impede  or  cripple  this 
commerce  by  prohibiting,  in  effect,  all  vessels  engaged  in 
the  carrying  trade  to  and  from  the  United  States,  and  particu- 
larly those  on  the  Pacific  coast,  from  employing  Chinese 
cooks,  stewards,  or  crews,  when,  for  any  reason,  it  is  neces- 
sary or  convenient  to  do  so;  for  such  would  necessarily  be 
the  result  of  holding  that  the  Chinese  crew  of  a  vessel 
coming  from  a  foreign  port  to  one  of  the  United  States  are 
^laborers,'  within  the  meaning  of  the  act.  Such  a  ^  limita- 
tion '  upon  the  right  of  the  Chinese  to  enter  or  be  brought 
within  our  ports  is  clearly  beyond  the  letter  and  spirit  of 
the  concession  made  by  the  supplemental  treaty,  which 
declares  that  it  shall  only  apply  '  to  Chinese  who  may  go  to 
tiie  United  States  as  laborers; '  that  is,  with  the  intention  to 
labor  here  and  enter  into  competition  with  the  labor  of  the 
country.  Upon  this  ground,  also,  it  is  clear  to  my  mind 
that  the  act  does  not  apply  to  the  crew  of  the  Patrician. 
Of  course,  a  Chinese  seaman,  although  allowed  to  come  into 
the  ports  of  the  United  States  as  one  of  the  crew  of  a  vessel 
from  a  foreign  port,  does  not  thereby  obtain  the  right  to 
remain  in  the  country  and  become  a  laborer  therein;  and  if 
the  master  allows  him  to  go  ashore  permanently,  the  latter 
would  be  liable  to  removal,  and  the  former  to  the  punish- 
ment prescribed  in  section  2  of  the  act.  But  such  seamen 
would  have  the  same  right  to  be  on  shore  temporarily  and 
not  otherwise  employed  than  in  the  business  of  the  vessel 
during  her  stay  in  port,  as  those  of  other  nationalities." 

In  the  case  of  In  re  Jam  (101  Fed.  Rep.,  989)  the  district 
court  for  the  southern  district  of  New  York  held  that  a 
Chinese  seaman  ''is  not  within  the  purview  of  the  acts  so 
long  as  he  merely  touches  here  for  no  other  purpose  than  to 
reship  so  soon  as  shipment  can  be  obtained,"  and  that  the 
views  announced  on  that  subject  by  that  court  in  In  re  Ah 
Kee  (22  Fed.  Eep.,  519)  still  applied. 
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The  fact  that  the  crew  of  the  disabled  City  of  Peking  were 
brought  from  Kobe,  Japan,  to  San  Francisco  on  the  Gaelic 
did  not  divest  them  of  their  character  as  the  crew  of  the  City 
of  Peking.  They  went  upon  the  Gaelic^  not  voluntarily  as 
passengers,  but  und  >r  their  agreement  as  the  crew  of  the 
City  of  Peking^  and  they  were  bound,  under  the  articles 
which  they  had  signed,  to  return  to  Hongkong  upon  her  or 
some  other  vessel  belonging  to  the  Pacific  Mail  Steamship 
Company.  In  the  case  of  Schermacher  v.  Yates  (67  Fed. 
Rep.,  668)  a  crew  discharged  without  their  consent  before 
reaching  a  final  port  of  discharge  were  held  to  be  entitled 
to  recover  for  transportation  to  that  place.  In  the  present 
case  the  crew  have  not  been  discharged,  but  are  held  under 
their  agreement  for  the  return  voyage  to  Hongkong. 

The  bare  landing  of  the  crew  of  the  City  of  Peking  (if  it 
is  to  be  considered  a  landing  at  all),  in  order  that  they  may 
reship  upon  the  Korea^  would  not,  in  my  opinion,  violate 
the  treaty  and  laws  in  relation  to  the  exclusion  of  Chinese. 
I  see  no  objection,  therefore,  to  permitting  them  to  come 
ashore  for  that  purpose  under  proper  custody  and  safe- 
guards; and,  as  a  matter  of  just  and  reasonable  convenience 
under  the  peculiar  circumstances  of  the  present  case,  the 
crew  may  be  transferred  direct  to  the  Korea  for  the  purpose 
of  reshipment  for  the  return  voyage. 

The  papers  transmitted  with  your  letter  are  herewith 
returned. 

Respectfully, 

HENRY  M.  HOYT, 

Acting  Attorney- General. 

The  Secretary  of  the  Treasury. 


GIFTS  FROM  FOREIGN  PRINC P.— OFFICER-CONSTITUTIONAL 
PROHIBITION. 

The  provision  of  Article  1,  section  9,  clause  9  of  the  Constitution,  which 
forbids  the  acceptance,  without  the  consent  of  Congress,  by  any  person 
holding  any  office  of  profit  or  trust  under  the  United  States,  of  any 
"present,  emolument,  office,  or  title,  ot  any  kind  whatever,  from  any 
king,  prince,  or  foreign  state,''  applies  as  well  to  a  titular  prince  as  to 
a  reigning  one;  and  a  simple  remembrance  of  courtesy,  even  if  merely 
a  photograph,  falls  under  the  inclusion  of  "any  present  of  any  kind 
whatever." 
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This  prohibition  expressly  relates  to  official  penom,  and  does  not  extend, 
under  the  circumstances  outlined,  to  a  department  of  the  Government 
or  to  governmental  institutions. 

Depaktment  of  Justice, 

September  8,  190^, 

Sir:  I  have  the  honor  to  respond  to  your  note  of  August 
27,  submitting  for  my  consideration  a  copy  of  a  note  from 
the  German  embassy,  which  communicates  a  list  of  presents 
bestowed  by  Prince  Henry  of  Prussia  on  the  occasion  of 
his  recent  visit  to  this  country.  You  ask  my  opinion  on 
the  question  whether  the  constitutional  provision  which 
forbids  the  acceptance,  without  the  consent  of  Congress,  of 
dny  "present,  emolument,  oflice,  or  title,  of  any  kind  what- 
ever, from  any  king,  prince,  or  foreign  state,"  may  be  con- 
strued as  applying  only  to  a  reigning  prince,  in  which  case 
the  authority  of  Congress  for  the  delivery  of  these  presents 
would  not  be  required.  The  presents  consist  of  portraits 
given  to  the  Navy  Department,  the  Military  Academy  and 
the  Naval  Academy,  and  of  a  photograph  to  each  of  several 
military  and  civil  officers  o'f  the  United  States.  The  pro- 
vision of  the  Constitution  is  as  follows: 

"No  title  of  nobility  shall  be  granted  by  the  United 
States:  And  no  person  holding  any  office  of  profit  or  trust 
under  them,  shall,  without  £he  consent  of  the  Congress, 
accept  of  any  present,  emolument,  office,  or  title,  of  any 
kind  whatever,  from  any  king,  prince,  or  foreign  state." 
(Art  I,  sec.  9,  cl.  9.) 

It  is  evident  from  the  brief  comments  on  this  provision, 
and  the  established  practice  in  our  diplomatic  intercourse 
(2  Story  on  the  Constitution,  4th  ed.,  pp.  216,  217;  1  Whar- 
ton's Int.  Law  Dig.,  sec.  110,  p.  757),  that  its  language 
has  been  viewed  as  particularly  directed  against  every  kind 
of  influence  by  foreign  goveimments  upon  officers  of  the 
United  States,  based  on  our  historic  policies  as  a  nation. 
Although  it  ia  manifest  that  the  particular  collocation  of 
words  in  the  Constitution,  like  the  words  ''any  foreign 
prince  or  state"  in  the  neutrality  statutes,  refers  chiefly  to 
a  foreign  government  and  its  regular  executive  (cf.  act 
January  31,  1881;  21  Stat,  604),  it  would  not,  in  my  judg- 
ment, be  sound  to  hold  that  a  titular  prince,  even  if  not  a 
reigning  potentate,  is  not  included  in  the  constitutional 
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prohibition.  For  the  phrase  of  the  provision  is  "  any  king, 
prince,  or  foreign  state,''  and  a  titular  prince,  although  not 
reigning,  might  have  the  function  of  bestowing  an  office  or 
title  of  nobility  or  decoration,  which  would  clearly  fall 
under  the  prohibition.  As  this  remark  suggests  generally 
the  character  of  the  gift,  whether  a  present  or  some  title  of 
honor  (although  you  do  not  suggest  this  point),  it  must  be 
observed  that  even  a  simple  remembrance  of  courtesy, 
which  from  motives  of  delicacy  recognizes  our  policy,  like 
the  photographs  in  this  case,  falls  under  the  inclusion  of 
*' any  present  *  *  ♦  of- any  kind  whatever."  The  act 
of  1881  {supra)  which,  it  is  true,  refers  only  to  a  foreign 
goverjinient^  uses  the  words  "any  present,  decoration,  or 
other  thing?'* 

But  as  the  constitutional  prohibition  expressly  and  exclu- 
sively relates  to  official  persons^  it  could  not  properly  be 
extended,  under  the  circumstances  at  all  events,  in  my 
judgment,  to  a  department  of  the  Government  and  to  gov- 
ernmental institutions. 

I  have  the  honor  to  answer  your  question  in  the  negative. 
Very  respectfully, 

HENRY  M.  HOYT, 

Acting  Attorney-  General. 

The  Secretary  of  State. 


ATTORNEY-GENERAL— OPINION. 

The  Attorney-General  declines  to  express  an  opinion  upon  the  question 
whether  the  Postmaster-General  should  enter  into  a  contract  with  the 
Return  Postage  Clearing  Company  for  the  institution  of  the  **  Reply 
envelope  and  postal  (^rd"  scheme,  for  the  reason  that  the  question  is 
hypothetical  in  its  nature  and  involves  considerations  of  administra- 
tive discretion  and  judgment,  and  of  prac^ticability  and  advisability, 
which  must  be  determined  solely  by  the  Postmaster-General. 

Department  of  Justice, 

Septeinbefi*  10^  1902. 

Sir:  Referring  to  the  request  of  your  predecessor  for  an 

opinion,  dated  July  .7,  1899,  relative  to  the  proposal  of  the 

Return  Postage  Clearing  Company,  consideration  of  which 

has  been  suspended  in  the  interim,  owing,  as  I  understand, 
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to  the  desirability  of  further  investigation  by  your  Depart- 
ment; and  referring  to  recent  correspondence  on  this  sub- 
ject, I  have  the  honor  to  say  that  the  form  of  the  request 
for  an  opinion  presents  a  question  merely  hypothetical. 
In  effect,  there  was  referred  to  me  an  inquiry  which  involves 
considerations  of  administrative  discretion  and  judgment, 
of  practicability  and  advisability,  as  well  as  the  simple  ques- 
tion of  law  founded  thereon.  It  does  not  appear  that  the 
former  Postmaster-General  had  conclusively  settled  in  favor 
of  the  said  proposal  all  of  these  extra  legal  considerations 
which  must  be  solely  determined  by  the  Postmaster-General 
in  his  discretion.  If  the  form  of  the  question  had  been  sub- 
stantially that  the  acceptance  of  the  proposal  having  been 
determined  to  be  proper  and  advisable  from  the  administra- 
tive point  of  view,  and  the  Postmaster-General,  being  ready 
accordingly  to  enter  into  a  contract,  desired  to  know  whether 
that  step  was  justified  by  existing  provisions  of  law,  1  should 
have  responded,  or  should  now  respond,  to  the  query 
presented. 

I  am  confirmed  in  the  view  that  it  is  not  proper  for  me, 
on  the  ground  of  the  hypothetical  nature  of  the  question  at 
this  stage,  to  i^ender  an  opinion  (13  Opin.,  531;  20  Opin., 
440;  21  Opin.,  506,  509;  22  Opin.,  77),  because  1  am 
informed  this  day  by  the  Acting  Postmaster-General  that  the 
subject  is  at  present  under  investigation  by  you,  and  that 
you  have  before  you  now,  for  your  consideration  and  action, 
a  report  of  a  commission  to  consider  the  advisability  of 
adopting  the  ''  reply  envelope  and  postal  card"  scheme,  this 
commission  having  been  appointed  by  you  under  directions 
to  make  ''a  thorough  examination  of  the  merits  of  the 
several  devices  which  have  been  presented."  For  these 
reasons  and  under  these  circumstances  I  must  respectfully 
decline  to  reply  to  the  request  of  your  predecessor.  I 
return  the  mclosures  herewith. 
Very  respectfully, 

HENRY  M.  HOYT, 

Acting  Attorney- General, 

The  Postmasteb-Genekal. 
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INTERNAL-REVENUE  TAX^-CIGARS— PHILIPPINE  ISLANDS. 

Cigars  shipped  from  the  Philippine  Islands  to  the  United  States  are  not 
subject  to  internal-revenue  tax  under  section  3402,  Revised  Statutes. 

Prior  to  the  passage  of  the  act  of  July  1, 1902  (32  Stat,  691),  the  Philip- 
pine Islands  were  "within  the  exterior  boundaries  of  the  United 
States"  within  the  meaning  of  section  3448,  Revised  Statutes,  and 
subject  to  its  provisions;  but  since  its  passage  the  provisions  of  that 
section  have  been  inoperative  in  those  islands,  section  1  of  that  act 
providing  in  effect  that  the  laws  of  the  United  States  shall  not  apply 
to  the  Philippine  Islands.  No  internal-revenue  tax  therefore  can  be 
imposed  under  the  laws  of  the  United  States  on  cigars  shipped  into 
this  country  from  the  Philippine  Islands. 

Department  of  Justice, 

September  11,  1902. 

Sir:  1  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  transmitting  a  letter  from  the  Commissioner  of  Inter- 
nal Revenue  and  requesting  my  opinion  as  to  whether  cigars 
shipped  from  the  Philippine  Islands  ''are  subject  to  inter- 
nal-revenue tax  as  well  as  duty  under  the  laws  of  the  United 
States." 

Section  3402,  Revised  Statutes,  provides  that  *'A11  cigars 
imported  from  foreign  countries  shall  pay,  in  addition  to 
the  import  duties  imposed  thereon,  the  tax  prescribed  by 
law  for  cigars  manufactured  in  the  United  States."  In  the 
Fourteen.  Diainond  Rings  case  (183  U.  S.,  176)  the  Supreme 
Court  held  that  goods  brought  from  the  Philippine  Islands 
were  not  "imported  from  a  foreign  country"  within  the 
meaning  of  our  revenue  laws.  In  view  of  this  decision, 
cigars  shipped  from  the  Philippine  Islands  to  the  United 
States  are  not  subject  to  internal-revenue  tax  under  said 
section  3402,  Revised  Statutes. 

Section  3394,  Revised  Statutes,  imposes  internal-revenue 
tax  "upon  cigars  which  shall  be  manufactured  and  sold,  or 
removed  for  consumption  or  use,"  said  tax  to  be  paid  by 
the  manufacturer  of  the  cigars. 

Section  3448,  Revised  Statutes,  reads  as  follows: 

"The  internal-revenue  laws  imposing  taxes  on  distilled 
spirits,  fermented  liquors,  tobacco,  snuff,  and  cigars  shall 
be  held  to  extend  to  such  articles  produced  anywhere  within 
the  exterior  boundaries  of  the  United  States,  whether  the 
same  be  within  a  collection  district  or  not." 
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In  ''  The  CJierokee  Tibucco''  case  (11  Wall.,  616)  it  waH 
held  that  section  3448  is  in  force  in  the  Indian  Territory, 
and  supersedes  a  prior  treaty  with  the  Cherokee  Nation  of 
Indians.     The  court  said  (page  620): 

^^The  language  of  the  section  is  as  clear  and  explicit  as 
could  be  employed.  It  embraces  indisputably  the  Indian 
territories.  Congress  not  having  thought  proper  to  ex- 
clude them,  it  is  not  for  this  court  to  make  the  exception. 
If  the  exemption  had  been  intended,  it  would  doubtless 
have  been  expressed." 

Mr.  Justice  Bradley  (with  whom  concurred  Mr.  Justice 
Davis),  after  expressing  his  reasons  for  dissenting  from  the 
opinion  of  the  court,  said  (page  624): 

'*This  view  is  strengthened  by  the  fact  that  there  is  ter- 
ritory within  the  exterior  bounds  of  the  United  States  to 
which  the  language  of  the  107th  section  of  the  recent  act 
can  apply,  without  applying  it  to  the  Indian  Territor}% 
to  wit,  the  territory  of  Alaska." 

It  is  clear  that  Alaska  was  then  understood  by  the  court 
to  be  within  the  exterior  boundaries  of  the  United  States, 
and  therefore  within  the  provisions  of  said  section. 

No  reason  can  be  found  why  the  Philippines,  prior  to  the 
passage  of  the  act  of  July  1,  1902,  "Temporarily  to  pro- 
vide for  the  administration  of  the  affairs  of  civil  govern- 
ment in  the  Philippine  Islands,  and  for  other  purposes," 
were  not  also  within  the  provisions  of  said  section.  They 
were  *'*' within  the  exterior  boundaries  of  the  United  StatcH," 
and  were  not,  prior  to  July  1,  excluded  from  the  provisions 
of  said  section. 

But  the  first  section  of  said  Philippine  act  of  July  1, 1902, 
provides  in  effect  that  the  laws  of  the  United  States  shall 
not  apply  to  the  Philippine  Islands. 

I  am  therefore  of  the  opinion  that  since  said  act  went 
into  effect,  the  provisions  of  said  section  8448  have  l>een 
inoperative  in  the  Philippines.  The  provisions  of  section 
3394  undoubtedly  apply  only  to  cigars  manufactured  within 
the  bounds  of  our  internal  revenue  laws,  i.  e.,  within  the 
territory  where  these  laws  are  operative.  If  this  view  is  not 
correct,  there  was  apparently  no  necessity  for  the  passage 
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of  section  3402,  which'  says  that  ''all  cigars  imported  from 
foreign  countries  shall  pay  an  internal  revenue  tax." 

In  the  Porto  Rican  or  Foraker  Act  of  April  12,  1900, 
Porto  Rico  was  excepted  from  the  operation  of  our  internal 
revenue  laws,  but  under  section  3  of  said  act  a  tax  was  im- 
posed upon  "articles  of  merchandise  of  Porto  Rican  manu- 
facture coming  into  the  United  States  and  withdrawn  for 
consumption  or  sale,"  ''equal  to  the  internal  revenue  tax 
imposed  in  the  United  Stajbes  upon  the  like  articles  of  mer- 
chandise of  lomestic  manufacture."  No  such  provision  was 
made  in  the  Philippine  act  with  reference  to  the  collection 
of  an  internal  revenue  tax  on  articles  coming  into  the 
United  States  from  the  Philippines. 

I  am  therefore  of  the  opinion  that  no  internal  revenue 
tax  can  be  legally  imposed  under  the  laws  of  the  United 
States  on  cigars  shipped  from  the  Philippine  Islands. 
Respectfully, 

HENRY  M.  HOYT, 

Acting  Attorney- General. 

The  Secretary  of  the  Treasury. 


TONNAGE  TAX— PORTO  RICO— MARINE-HOSPITAL  SERVICE. 

The  tonnage  tax  collected  in  Porto  Rico  under  section  14  of  the  act  of 
June  26, 1884  (23  Stat,  57),  as  amended  by  section  11  of  the  act  of  June 
19, 1886  (24  Stat.,  81 ),  should  be  so  deposited  as  to  be  available  for  the 
maintenance  in  part  of  the  Marine- Hospital  Service. 

Department  op  Justice, 

September  17,  1902. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  14th  ultimo  inclosing  a  letter  "from  the  col- 
lector of  customs  at  San  Juan,  P.  R.,  in  which  he  requests 
a  decision  whether  tonnage  tax  collected  in  Porto  Rico  shall 
be  so  deposited  as  to  be  available  for  the  maintenance  in 
part  of  the  Marine-Hospital  Service." 

Under  section  4685,  Revised  Statutes,  there  was  formerly 
assessed  and  collected  by  the  collectors  of  customs  "from 
the  master  or  owner  of  every  vessel  of  the  United  States 
arriving  from  a  foreign  port,  or  of  every  registered  vessel 
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employed  in  the  coasting  trade,  ♦  ♦  ♦  i\^^  gmjj  ^f  49  centH 
per  month  for  each  and  every  seaman ''  who  had  been 
employed  on  such  vessel  since  she  was  last  entered  at  any 
port  of  the  United  States;  and  such  master  or  owner  was 
authorized  to  retain  such  sum  from  the  wages  of  such  sea- 
man. Section  4803,  Revised  Statutes,  provided  that  all 
such  moneys  should  be  ^^  placed  to  the  credit  of  *the  fund 
for  the  relief  of  sick  and  disabled  seamen,'  of  which  fund 
separate  accounts  should  [shall]  be  kept  in  the  Treasury. '^ 
Section  15  of  ^^An  act  to  remove  certain  burdens  on  the 
American  merchant  marine  and  encourage  the  American 
foreign  carrying  trade,  and  for  other  purposes/'  approved 
June  26,  1884,  repealed  said  section  4585,  Revised  Statutes, 
and  provided  that  the  expense  of  maintaining  said  Marine^ 
Hospital  Service  should  thereafter  be  borne  by  the  United 
States  out  of  receipts  for  duties  on  tonnage  provided  for  in 
that  act.  Such  tonnage  duties  are  levied  in  Porto  Rico 
under  section  14  of  said  act  of  June  26,  1884,  as  amended 
by  section  11  of  the  act  of  June  19, 1886. 

It  will  readily  be  perceived  that  the  tonnage  taxes  col- 
lected under  the  provisions  of  said  act  of  June  26,  1884,  as 
amended,  constitute  a  special  and  separate  fund  for  a  dis- 
tinct and  specific  purpose,  viz,  for  the  maintenance  of  the 
Marine-Hospital  Service.  The  reasons  assigned  for  my 
opinion  of  July  15,  last,  wherein  it  was  held  that  certain 
head  money  levied  on  immigrants  should  be  accounted  for 
and  included  in  the  ^^mmigrant  fund,''  as  is  done  in  the 
case  of  alien  passengers  "arriving  at  ports  of  the  United 
States,"  are  applicable  to  the  case  under  consideration. 

Section  4  of  the  Porto  Rican  act  of  April  12,  1900,  pro- 
vided that  all  collections  of  duties  and  taxes  in  Porto  Rico 
under  the  provisions  of  the  act  should  be  paid  into  the  treas- 
ury of  Porto  Rico  "to  be  expended  as  required  by  law  for 
the  government  and  benefit  of  Porto  Rico."  It  was  held  in 
said  opinion  of  July  15,  last,  that  the  duties  and  taxes 
referred  to  in  said  section  4  are  those  levied  and  collected 
as  such  and  which,  without  special  legislation,  would  be 
covered  into  the  general  fund  of  the  treasury,  and  be  devoted 
to  the  general  purposes  of  government. 
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If  we  permit  the  tonnage  dues  collected  in  Porto  Rico  to 
be  covered  into  the  Porto  Rican  treasury,  the  money  thus 
collected  will  be  devoted  to  a  purpose  entirely  foreign  to 
that  contemplated  in  the  law  providing  for  the  support  of 
the  Marine- Hospital  Service. 

It  is  reasonable  to  believe  that  Congress,  in  extending 
the  laws  of  the  United  States  not  locally  inapplicable  to 
Porto  Rico  (sec.  14,  Porto  Rican  act),  and  in  nationalizing 
Porto  Rican  vessels  and  admitting  same  to  the  benefits  of 
our  coasting  trade,  intended  that  Porto  Rico  should  have 
the  benefits  of  the  Marine-Hospital  Service.  As  that  serv- 
ice is  supported  and  maintained  out  of  a  separate  fund  pro- 
vided for  that  purpose,  it  is  believed  that  Congress  intended 
that  tonnage  dues  collected  in  Porto  Rico  should  not  be 
paid  into  the  Porto  Rican  treasury,  but  should  augment  the 
Marine-Hospital  fund.  If  the  henefits  of  the  Marine-Hos- 
pital Sei*vice  were  meant  to  be  extended  to  Porto  Rico 
under  the  provision  of  said  section  14  of  the  Porto  Rican 
act,  there  is  no  reason  to  believe  that  Congress  intended  to 
except  Porto  Rico  from  the  harden  of  such  service.  In 
other  words,  if  part  of  the  law  is  applicable  to  the  island, 
it  is  all  applicable.  Inasmuch  ajs  it  will  undoubtedly 
require  the  money  thus  collected  in  Porto  Rico  to  maintain 
the  Marine-Hospital  Service  there,  the  spirit  of  said  section 
4  of  the  Porto  Rican  act  will  be  earned  out,  as  well  as  the 
letter  of  the  laws  relating  to  the  Marine-Hospital  Service, 
made  applicable  to  Porto  Rico  by  section  14  of  said  Porto 
Rican  act. 

I  am,  therefore,  of  the  opinion  that  the  tonnage*  tax  col- 
lected in  Porto  Rico  should  "  l)e  /.o  deposited  as  to  be  avail- 
able for  the  maintenance  in  part  of  the  Marine-Hospital 
Service." 

Respectfull}^ 

HENRY  M.  HOYT, 

Acting  Attorney- General, 

The  Secretary  of  the  Treasury. 
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BRANDING  OR  LABELING  F(X)D  AND  DAIRY  PRODUCTR. 

The  act  of  July  1,  1902  (32  Stat,  632),  which  prohibits  the  false  labeling 
or  branding  of  dairy  and  food  products  which  enter  into  interstate 
commerce,  does  not  provide  that  such  products  shall  be  labeled  or 
branded  so  as  to  show  the  State  or  Territory  in  which  they  are  pro- 
duced.  It  provides  merely  that  such  products  shall  not  be  falsely 
labeled  or  branded  as  to  the  State  or  Territory  in  which  they  are 
made,  produced,  or  grown.  The  mere  omission,  in  the  instances 
given,  of  the  place  of  manufacture  can  not  be  said  to  l)e  in  violation 
of  that  law;  nor  is  the  name  of  the  wholesale  dealer  on  the  label  or 
brand  necessarily  a  representation  that  he  is  the  manufacturer  or 
producer. 

Department  of  Justice, 

SepUmbe7*  20,  190'^. 
Sib:  Your  letter  of  the  13th  instant  contains  the  following 
statement: 

'*It  is  common  practice  for  canned  goods  and  other  arti- 
ticles  of  food  to  be  labeled  with  the  name  of  the  wholesale 
grocer,  often  without  the  name  of  the  manufacturer.  In 
some  cases  such  goods  are  manufai*.tured  in  one  State  and 
bear  only  the  name  of  the  wholesale  grocer  whose  place  of 
business  is  in  another  State.  A  typical  label  of  this  nature 
is  the  following:  'Packed  for  W.  L.  Taylor  Co.,  Ltd., 
wholesale  grocers,  Shreveport,  La.'  Another  class  of  labels 
omits  the  words  'packed  for,'  and  also  •'wholesale  grocers.' 
For  instance,  'The  T.  C.  Brand  Luna  Beans,  W.  F.  Taylor 
Co.,  Ltd.,  Shreveport,  La.'" 

You  ask  to  be  informed  whether,  in  my  opinion,  "these 
labels  would  be  held  to  violate  public  law  No.  223,  enacted 
by  the  last  Congress  and  approved  July  1,  1902  if " 
The  first  section  of  the  act  mentioned  provides: 
''That  no  person  or  persons,  company  or  corporation, 
shall  introduce  into  any  State  or  Territory  of  the  United 
States  or  the  District  of  Columbia,  from  any  other  State  or 
Territory  of  the  United  States  or  the  District  of  Columbia, 
or  sell  in  the  District  of  Columbia  or  in  any  Territory  any 
dairy  or  food  products  which  shall  be  falsely  labeled  or 
branded  as  to  the  State  or  Territory  in  which  they  are  made, 
produced,  or  grown,  or  cause  or  procure  the  same  to  be 
done  by  others." 

This  measure  originated  in  the  House,  where  it  was  intro- 
duced last  January  in  substantially  the  form  it  now  bears. 
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The  Committee  on  Interstate  and  Foreign  Commerce,  to 
whom  it  was  referred,  reported  in  part  as  follows: 

"  During  the  Fifty -sixth  Congress  this  committee  gave 
hearings  upon  and  devoted  some  time  and  attention  to  par- 
ties appearing  in  favor  of  a  bill  identical  with  this,  and  the 
necessity  for  such  legislation  was  explained  at  length. 

"It  seems  that  at  present  there  are  no  interstate  com- 
merce laws  which  adequately  protect  any  State  or  Territory 
from  the  efforts  of  designing  and  unscrupulous  dealers  from 
outside  the  particular  State  or  Territory  to  impose  upon  the 
public  food  or  dairy  products,  branded  or  labeled  as  the  prod- 
uct of  a  State  or  Territory  famous  for  the  production  of  a 
certain  commodity  or  luxury,  which,  in  fact,  is  an  inferior 
article,  and  which,  were  it  not  for  such  brand  or  label,  could 
be  placed  upon  the  market  only  at  a  lesser  price,  and  some- 
times not  at  all,  were  its  true  character  known. 

"  This  fact  is  particularly  true  of  two  articles — cheese  and 
maple  sirup.  In  almost  every  store  in  any  of  the  large  cities 
may  be  found  packages  labeled  *  Vermont  maple  sirup,' 
which  was  never  produced  in  Vermont,  and  some  of  which 
is  entirely  artificial,  yet  which  is  sold  at  the  highest  price 
because  of  the  label  which  it  carries.  In  the  matter  of  cheese 
and  butter  this  practice  is  carried  still  further  because  of 
the  greater  demand. 

"  It  is  believed  the  enactment  of  the  bill  into  a  law  would 
correct  the  evils  which  it  is  intended  to  correct,  and  the  com- 
mittee recommend  that  it  do  pass  as  amended." 

The  Senate  committee  to  which  the  bill  wad  referred,  in  sub- 
mitting its  report,  after  stating  that  the  bill  was  '*  directed 
only  against  interstate  commerce  in  articles  of  food  and 
dairy  products  misbranded  as  to  the  State  or  Territory  in 
which  such  articles  are  manufactured  or  produced,"  adopted 
the  report  of  the  House  committee. 

It  will  be  noticed  that  this  law  does  not  provide  that  food 
and  dairy  products  entering  into  interstate  commerce  shaU 
be  labeled  or  branded  so  as  to  show  the  State  or  Territory  in 
which  they  are  produced.  It  simply  provides  ♦  ♦  * 
that  such  products  shall  not  be  ''  falsely  labeled  or  branded 
as  to  the  State  or  Territory  in  which  they  are  made,  pro- 
duced, or  grown."    In  the  examples  given  by  you  the  mere 
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omission  of  the  place  of  manufacture  can  not  be  said  to  be  a 
violation  of  the  law.  The  name  of  the  wholesale  dealer  on 
the  label  or  brand  is  not  necessarily  a  representation  that  he 
is  the  producer  or  manufacturer  of  the  goods.  Of  course, 
if  goods  are  manufactured  or  produced  in  one  State,  and  the 
wholesale  dealer  is  a  resident  of  another,  and  the  label  or 
brand  is  so  worded  as  to  represent  the  dealer  as  the  producer, 
there  would  be  a  violation  of  the  law  if  such  commodities 
were  introduced  into  one  State  from  another.  But,  in  my 
opinion,  none  of  the  labels  given  by  you  comes  within  this 
class. 

KespectfuUy, 

JOHN  K.  RICHARDS, 
Acting  Attorney' Oeneral. 
The  Secretary  of  Agriculture. 


CERTIFICATE  OF  MERIT— ENLISTED  MAN— MILITARY 
SERVICE. 

The  President  may  grant  a  certificate  of  merit  to  an  enlisted  man  of  the 
Army  who  has  distinguished  himself  in  the  service  and  is  recom- 
mended for  sach  certificate  by  the  commanding  officer  of  his  regiment 
or  by  the  chief  of  the  corps  to  which  he  belongs,  notwithstanding  the 
fact  that  he  is  not  in  the  military  service  at  the  time  his  case  reaches 
the  President  for  consideration,  and,  if  granted  the  certificate,  will 
be  entitled  to  additional  pay  for  the  period  intervening  between  the 
date  of  such  service  and  the  date  of  his  discharge  from  the  military 
service;  bat  the  President  can  not  grant  a  certificate  of  merit  if  the 
recommendation  therefor  by  the  commanding  officer  or  chief  of  his 
corps  was  made  after  the  enlisted  man  was  discharged  from  the  mili- 
tary service. 

Department  of  Justice, 

Septemher  23,  1902. 

Sir:  Your  letter  of  July  6,  1902,  and  subsequent  com- 
munications submit  for  my  opinion  the  two  following 
questions: 

"  1.  When  an  enlisted  man  of  the  Army  has  distinguished 
himself  in  the  service,  and  is  recommended  for  a  ceilificate 
of  merit  by  the  commanding  officer  of  his  regiment,  or  by 
the  chief  of  the  corps  to  which  such  enlisted  man  belongs 
(sec.  1216,  Bev.  Stat.),  can  the  President  grant  him  a  ceiiifi- 
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cate  of  merit,  notwithstanding  the  fact  that  the  man  is  not 
in  the  military  service  at  the  time  the  case  reaches  the  Pres- 
ident for  consideration,  when  it  appears  that  the  man,  if 
granted  a  certificate  of  merit,  will  be  entitled  to  additional 
pay  for  the  period  intervening  between  the  date  of  such 
distinguished  service  and  the  date  of  his  discharge  from  the 
military  service? 

"  2.  Under  like  circumstances,  can  the  President  grant  a 
certificate  of  merit,  if  the  recommendation  therefor,  by  the 
commanding  officer  of  his  regiment  or  chief  of  his  corps, 
was  made  after  the  enlisted  man  was  discharged  from  the 
military  service?" 

It  is  obvious  that  cases  of  this  nature  actually  and  con- 
stantly arise. 

By  your  request  for  an  opinion  and  the  related  memo- 
i*an'dum  subsequently  transmitted,  I  was  referred  to  the 
opinion  of  Mr.  Devens  (16  0pin.,  9),  to  opinions  of  Judge- 
Advocates-General,  to  the  War  Department  practice,  and 
to  paragraph  199  of  the  Army  Regulations  of  1891.  The 
legislation  important  to  be  considered  is  as  follows: 

Section  17,  act  of  March  3, 1847  (9  Stat,  186),  from  which 
section  1216,  Revised  Statutes,  is  taken,  provides  that  when 
a  non-commissioned  officer  shall  distinguish  himself,  or  may 
have  distinguished  himself,  in  the  service,  the  President 
may,  on  the  recommendation  of  the  commanding  officer  of 
the  regiment  to  which  such  non-commissioned  officer  belongs, 
attach  him  by  brevet  of  the  lowest  grade  of  rank,  etc.,  to 
any  corps  of  the  Army;  and  then  provides:  "And  when  any 
private  soldier  shall  so  distinguish  himself  the  President 
may,  in  like  manner,  grant  him  a  certificate  of  merit,  which 
shall  entitle  him  to  additional  pay  at  the  rate  of  two  dollars 
per  month." 

Section  1216  of  the  Revised  Statutes,  as  amended  by  the 
acts  of  February  9,  1891  (26  Stat.,  737),  and  March  29, 
1892  (27  Stat,  12),  provides: 

"That  when  any  enlisted  man  of  the  Army  shall  have 
distinguished  himself  in  the  service  the  President  may,  at 
the  recommendation  of  the  commanding  officer  of  the  regi- 
ment or  the  chief  of  the  corps  to  which  such  enlisted  man 
belongs;  grant  him  .:  certificate  of  merit," 
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Section  1285,  Revised  Statutes,  as  amended  by  the  act  of 
February  9,  1891  {lU  supra)^  provides  that— 

"A  certificate  of  merit  granted  to  an  enlisted  man  for  dis- 
tinguished service  shall  entitle  him,  from  the  date  of  such 
service,  to  additional  pay  at  the  rate  of  two  dollars  per 
month  while  he  is  in  the  military  service,  although  such 
service  may  not  be  continuous." 

It  does  not  seem  to  me  that  these  slight  changes  recently 
carried  into  the  law  have  made  any  material  difference  in 
the  nature  of  the  question. 

The  opinion  of  Attorney-General  Devens  holds  that  a 
certificate  of  merit  can  not  be  issued  under  section  1216, 
Rev.  Stat,  (before  amendment),  to  a  soldier  who  applies  for 
the  same  after  his  discharge.  Mr.  Devens  makes  no  special 
distinction  between  the  grant ^^nd  the  actual  issuarx^e  of  a 
certificate,  and  his  view  manifestly  relates  to  a  case  where 
the  claim  was  in  all  respects  initiated  after  discharge. 

I  note  here  that  in  6  Opin.,  22,  considering  the  first  por- 
tion of  section  17  of  the  original  act  of  1847  (mpra)^  Mr. 
Toucey^  held  that  non-commissioned  officers  may  receive 
brevet  commissions,  although  not  in  fact  non-commissioned 
officere  at  the  time  such  reward  for  distinguished  service 
was  conferred.  This  conclusion  evident!}^  regards  prompt 
application  and  unavoidable  delay  merely  in  the  actual  grant 
or  issue,  and  regards,  further,  on  the  one  hand,  a  termina- 
tion of  the  particular  non-commissioned  status  but  contin- 
uance in  the  ser\ice  in  other  capacities;  and,  on  the  other 
hand,  as  to  two  officers  involved,  an  actual  expiration  of  the 
term  of  sei-vice  or  discharge.  So  far,  then,  the  earlier 
opinion  is  contrary  to  Mr.  Devens's  view.  Mr.  Toucey 
states  fully  the  grounds  upon  which  the  liberal  construction 
of  such  statutes  is  based,  in  the  policy  of  Congress  to  pro- 
mote the  public  service  by  these  incentives  to  acts  of  bravery ; 
and  also  rests  his  conclusion,  as  to  the  officers  discharged, 
on  the  special  ground  of  the  President's  power  to  appoint 
even  private  citizens  to  be  officers  in  the  military  service — a 
consideration  which  is  not  applicable  to  certificates  of  merit. 

The  opinions  of  Judge- Advocates-General  have  uniformly 
construed  the  law  in  accordance  with  the  opinion  of  Attorney- 
19219—03 9 
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General  Devens.  (Digest,  Opinions  J.  A.  G.,  ed.  1901,  sees. 
667,  668;  opinion  of  May  8,  1902.) 

The  Army  Regulations  (ed.  1901,  paragraphs  196-199), 
while  imposing  a  condition  (paragraph  197)  which  the  law 
does  not  demand  (sec.  668,  Dig.  Opin.  J.  A.  G.),  may  be 
said  to  carry  out  that  opinion,  for  the  issue  or  delivery  of  a 
certificate  after  the  soldier's  discharge,  contemplated  in 
paragraph  199,  is  consistent  with  an  application  or  recom- 
mendation and  grant  before  discharge.  At  all  events,  it 
appears  that,  with  certain  recent  exceptions,  the  continuous 
practice  of  the  War  Department  has  been  not  to  grant  cer- 
tificates of  merit  after  a  private  soldier  or  enlisted  man  has 
left  the  service. 

The  situation,  then,  is  such  that  the  legal  view  of  this 
Department  and  the  view  and  substantially  uniform  prac- 
tice of  the  War  Department,  covering  together  a  long  period 
of  time,  have  followed  the  same  construction  of  laws  which 
are  practically  the  same  in  their  present  as  in  their  past 
form;  and  the  question  now  arises  whether  this  construction 
is  so  clearl}^  erroneous  as  to  require  or  justify  reversal. 
Indeed,  it  may  be  said  that  this  Department  has  never 
expressed  a  plainly  contrary  view,  for  the  opinion  of  Mr. 
Toucey  might  justly  be  distinguished  as  relating  in  part  to 
a  case  where  a  brevet  officer  had  remained  in  the  service, 
although  in  a  different  capacity  from  that  designated  by 
the  statute,  and  in  part  to  cases,  where  from  the  nature  of 
the  subject — brevet  commissions  as  differentiated  from  cer- 
tificates of  merit — the  broad  ground  of  an  unqualified  right 
in  the  Executive  to  appoint  to  military  office  could  be 
invoked  on  behalf  of  those  former  non-commissioned  officers 
who  had  become  separated  from  the  service.  Undoubtedly 
the  policy  of  Congress  in  these  statutes  is  intended  to  be 
liberal;  but  undoubtedly  also  that  policy  and  many  just 
considerations  of  general  governmental  policy  contemplate 
a  prompt  assertion  of  such  a  claim  and  deprecate  or  forbid 
delay  and  such  neglect  as  may  render  substantiation  difficult 
and  doubt  of  the  title  natural  simply  because  of  the  passage 
of  time. 

In  the  associated  subject  of  medals  of  honor  under  the  act 
of  March  3,  1863  (sec.  6;  12  Stat,  744,  751),  regarding  which 
arguments  requiring  officers  and  men   to  be  still  in  the 
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service  might  be  advanced  similar  to  and  perhaps  as  strong 
as  those  suggested  regarding  the  certificate  of  merit  laws. 
It  seems,  nevertheless,  that  it  is  the  practice  of  the  War 
Department  to  present  medals  of  honor  to  persons  formerly 
in  the  military  service  as  officers  or  enlisted  men,  but  not 
in  that  service  at  the  time  of  the  presentation.  Without 
intending  to  advert  to  this  fact  as  an  inconsistency,  or  as 
not  congruous  with  an  opinion  of  the  Judge-Advocatc- 
General  (Sept.  2, 1891),  that  the  medal  of  honor  law  of  1863 
is  no  longer  in  force,  I  may  point  out  as  bearing  on  the  ele- 
ments of  proper  policy  as  to  any  such  military  honor  that 
Attorney -General  Miller  (20  Opin.,  421)  holds  that  a  claim 
for  a  medal  of  honor  should  not  be  entertained  after  an 
unexplained  delay  of  twenty-eight  years  in  bringing  for- 
ward the  claim;  that  such  ULchea  sufficiently  discredits  an 
application  for  a  medal  of  honor,  this  view  being  "  in  obedi- 
ence to  a  principle  of  general  jurisprudence,  based  on  the 
teaching  of  experience,  that  ^  the  lapse  of  time  carries  with 
it  the  memory  and  life  of  witnesses,  the  muniments  of  evi- 
dence, and  the  other  means  of  judicial  proof.'" 

Considering  for  a  moment  the  elements  that  are  more 
strictly  legal,  it  may  be  said,  for  instance,  that  the  very 
term  "  private  soldier,"  or,  as  it  is  now, ''  enlisted  man," 
reasonably'  imports  that  character,  not  necessarily  at  the 
time  a  certificate  of  honor  is  delivered,  but  certainly  at  the 
time  the  application  or  recommendation  is  made;  that  the  use 
of  the  word  '*  belongs,"  being  in  jrrdeseyiti^  plainly  requires 
this  result.  On  the  other  hand,  a  reply  to  that  position 
would  be  that  a  strict  insistence  on  the  force  of  the  present 
tense  would  bring  us  to  the  reductio  ad  ahsurdiun  that  the 
beneficiary  must  be  in  the  service  at  the  date  when  the  law 
was  passed.  But  I  do  not  deem  it  necessary  to  analyze  and 
attempt  to  reconcile  these  phases  of  the  case  nor  to  adduce 
authorities,  for  on  the  whole  m\^  view  is  clear  that  prior 
construction  has  not  been  manifestly  wrong;  that  so  far  as 
there  may  be  valid  doubt  or  a  balance  of  doubts  regarding 
this  construction,  the  principle  of  adhering  to  an  interpre- 
tation long  followed  should  be  applied  to  this  case.  This 
principle  in  executive  opinions  regards  with  especial  respect 
the  guide  of  long-continued  departmental  practice  (2  Opin., 
558;  4  Opin.,  470;  10  Opin.,  52;  22  Opin.,  163),  a  guide 
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which  is  also  recognized  in  judicial  opinions.  {EdwarcTa 
Lessee  v.  Darhy,  12  Wheat.,  206;  United  States  v-  HUl^  120 
U.  S.,  169;  Eobertson  v.  Dmoning,  127  U.  S.,  607.)  A  view 
of  the  principle  which  is  especially  controlling  upon  the 
Attorney-General  is  that  ''a  question  once  definitely 
answered  by  one  of  my  predecessors  and  left  at  rest  for  a 
long  term  of  years  should  be  reconsidered  b}^  me  only  in  a 
very  exceptional  case."     (21  Opin.,  24.) 

These  considerations,  nevertheless,  in  the  light  of  dis- 
tinctions indicated  above,  reasonably  permit  an  affirmative 
answer  to  your  first  question,  but  require  a  negative  answer 
to  your  second  question,  it  being  understood  that  the  recom- 
mendation referred  to  coming  after  the  man^s  discharge  is 
tantamount  in  effect  to  an  application  which  initiates  the 
claim.  I  therefore  have  the  honor  to  answer  your  questions 
accordingly. 

Very  respectfully, 

P.  C.  KNOX. 

The  Secretary  of  War. 


CERTIFICATE  OF  RESIDENCE— CHINESE-RETURN 
CERTIFICATE. 
A  Chinese  person  possessing  a  "certificate  of  residence''  as  a  person 
other  than  a  laborer,  issued  to  him  under  the  provisions  of  the 
act  of  May  5,  1892  (27  Stat.,  25),  is  not  entitled  thereby  to  the 
"return  oertiticate'*  provided  for  in  Article  II  of  the  treaty  with 
China  of  December  8,  1894  (28  Stat,  1210),  as  that  article  applies 
only  to  registered  Chinese  laborers. 

Department  of  Justice, 

October  17,  1902. 

Sir:  By  your  letter  of  October  13  you  submit  for  my 
opinion  the  question  whether  a  Chinese  person  who  is  pos- 
sessed of  a  ''  certificate  of  residence"  as  a  person  other  than 
a  laborer,  issued  to  him  under  the  provisions  of  the  act  of 
Muy  5,  1892,  is  entitled  to  a  "return  certificate." 

The  act  of  1892  provided  (sec.  6)  for  the  registration  of 
resident  Chinese  laborers,  and  the  issue  to  them  of  certifi- 
cates of  residence,  and  also  provided  that  "any  Chinese  per- 
son, other  than  a  Chinese  laborer,  having  a  right  to  be  and 
remain  in  the  United  States,  desiring  such  certificate  as  evi- 
dence of  such  right,  may  apply  for  and  receive  the  same 
without  charge."     Under  this  latter  provision  the  applicant 
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in  this  case  was  furnished  with  a  certificate  of  residence  as  a 
person  **  other  than  a  laborer." 

The  provision  of  the  law  for  *'  return  certificates  "  is  found 
in  Article  II  of  the  treaty  of  1894,  which  manifestly  is  appli- 
cable only  to  registered  Chinese  lalK)rers.  Sections  5-7  of 
the  act  of  September  13,  1888,  the  full  validity  of  which  is 
in  doubt,  also  make  it  clear  that  Chinese  laborers  alone  are 
contemplated  in  the  explicit  return  concessions  of  the  law. 

It  has  been  decided  that  a  domiciled  Chinese  merchant 
may  reenter  this  country  after  temporary  absence  without 
the  certificate  required  by  section  6  of  the  act  of  1884  (L(iu 
Ow  JBew  V.  United  States^  144  U.  S.,  47),  and  this  decision 
would  extend  to  a  member  of  any  of  the  i)ermitted  classes 
specifically  enumerated  in  the  law  (e.  g.,  Art.  Ill,  treaty  of 
1894)  who  had  acquired  a  domicile  in  this  country.  The 
view  of  this  Department  has  been  that  a  Chinaman  ^^  not  a 
laborer  "  is  not  for  that  reason  a  meml)er  of  the  expressly 
permitted  classes.  Whether  the  status  of  the  applic4int  here 
continues  to  be  that  of  a  non-laborer>  or  whether  as  such  he 
is  also  a  member  of  one  of  the  permitted  classes,  and,  being 
domiciled  here,  is  entitled  to  reenter  this  country  after  a 
temporary  absence  without  a  certificate,  but  under  proof  of 
his  former  status  here  as  required  by  section  2  of  the  act 
of  November  3,  1893,  is  a  question  of  fact  committed  to 
your  determination  and  not  mine. 

I  have  the  honor  to  answer  the  question  which  you  sub- 
mit in  the  negative,  and  to  return  the  papers  herewith. 
Very  respectfully, 

P.  C.  KNOX. 

The  Secketaby  of  the  Treasury. 


CIVIL-SERVICE  LAW— POLITICAL  CONTRIBUTIONS-SOLICI- 
TATION OF  BY  FEDERAL  OFFICER. 

The  sending  of  a  circular  letter  by  a  })olitical  committee  to  Federal  offi- 
cers and  employees,  soliciting  financial  aid  in  Congres^^ional  or  State 
elections,  upon  or  attached  to  which  appear  the  names  of  Finloral 
officers  or  employees,  is  a  violation  of  section  11  of  the  Civil-Service 
act  (act  of  January  16,  1883;  22  Stat,  406)  which  declares  that  no 
officer  or  employee  of  the  Government  shall  be  in  any  manner 
concerned  in  soliciting  or  receiving  any  awessment  or  contribution 
for  any  political  purpose  whatever  from  any  officer  or  employee  of 
the  United  States. 
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The  statute  unquestionably  condemns  all  such  circulars  notwithstand- 
ing the  particular  form  of  words  adopted  in  order  to  show  a  request 
rather  than  a  demand  and  to  give  the  responses  a  quasi-voluntary 
character. 

Department  of  Justice, 

Octobe^^  17,  1902. 
Sir:  Your  note  of  the  15th  instant  requests  me  to  advise 
you  relative  to  the  subject  of  political  contributions  as  shown 
by  the  respective  correspondence  which  you  inclose  between 
the  Civil  Service  Commission  and  officers  of  the  Republican 
State  committees  of  Pennsylvania  and  Ohio. 

In  the  Pennsylvania  case  it  appears  that  recently  a  circu- 
lar letter  was  issued  by  the  Republican  State  committee, 
signed  "  M.  S.  Quay,  chairman,"  stating  that  financial  assist- 
ance is  needed  in  the  coming  Congressional  and  State  elec- 
tion and  that  the  committee  will  be  greatly  obliged  if  the 
addressee  will  aid  to  the  extent  of  his  ability  and  inclination. 
This  circular  letter  bore  in  its  caption  as  well  the  name  of 
Senator  Quay  as  chairman  and  of  W.  R.  Andrews  (clerk  to 
the  Senate  Committee  on  Immigration)  as  secretary,  and 
was  sent  by  mail  to  various  Federal  officers  and  employees 
at  their  home  addresses.  Upon  advice  from  the  Commission 
that  because  of  their  official  relations  neither  Senator  Quay 
nor  Mr.  Andrews  could  properly  serve  upon  a  committee 
concerned  in  soliciting  and  receiving  political  contributions 
from  Federal  officials,  or  permit  their  names  to  be  held 
forth  in  letters  making  such  solicitation,  the  circular  letter, 
so  far  as  addressed  to  Federal  officials,  was  withdrawn. 
Immediately  thereafter  another  circular  letter  was  issued  in 
identically  the  same  form,  except  that  it  bore  the  signature 
of  the  treasurer  of  the  committee,  who  is  not  a  Federal 
officeholder.  The  Commission  pointed  out  the  illegality  of 
this  circular  because  it  carried  on  its  heading  the  names  of 
Senator  Quay  and  Mr.  Andrews,  and  directed  its  recall; 
and  this  ruling  is  now  contested  by  Senator  Quay  as  chair- 
man of  the  committee. 

In  the  Ohio  case  a  circular  was  issued  by  the  Republican 
State  executive  committee,  bearing  the  names  of  Hon. 
Charles  Dick  (member  of  Congress)  and  of  various  Federal 
officials,  and  stating  that  any  assistance  which  the  addressee 
"can  give  as  one  of  those  directly  interested  in  party  suc- 
cess in  Ohio  will  be  gratefully  acknowledged."    It  se^s 
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that  this  circular  was  sent  to  certain  Federal  officials,  that 
the  Commission  demanded  its  withdrawal,  and  that  the 
executive  conmiittee  declines  or  neglects  to  accede  to  this 
demand. 

The  question  presented  is  covered  by  se<*tion  11  of  the 
Civil-Service  act,  which  provides: 

"That  no  Senator,  or  Representative,  or  Territorial  Del- 
egate of  the  Congress,  or  Senator,  Representative,  or  Etele- 
gate  elect,  or  any  officer  or  employee  of  either  of  said 
Houses,  and  no  executive,  judicial,  military,  or  naval  officer 
of  the  United  States,  and  no  clerk  or  employee  of  any  de- 
partment, branch,  or  bureau  of  the  executive,  judicial,  or 
military  or  naval  service  of  the  United  States,  shall, 
directly  or  indirectly,  solicit  or  receive,  or  be  in  any  man- 
ner concern^  in  soliciting  or  receiving  any  assessment, 
subscription,  or  contribution  for  any  political  purpose  what- 
ever from  any  officer,  clerk,  or  employee  of  the  United 
States,  or  any  department,  branch,  or  bureau  thereof,  or 
from  any  person  receiving  any  salary  or  compensation  from 
moneys  derived  from  the  Treasury  of  the  United  States." 

Whatever  the  particular  form  of  words  adopted  in  such 
circulars  in  order  to  show  a  request  rather  than  a  demand 
and  to  give  to  responses  a  quasi-voluntary  chai'acter,  the 
explicit  and  comprehensive  words  of  the  statute,  forbidding 
those  barred  by  their  public  relations  to  solicit  from  Federal 
officials,  directly  or  indirectly,  or  to  '^  be  in  any  manner 
concerned  in  soliciting  or  receiving  any  assessment,  sub- 
scription, or  contribution  for  any  political  purpose  what- 
ever," unquestionably  condemn  all  such  circulars.  They 
should  not  be  sent  to  Federal  officials,  or  else  the}^  should 
not  l)ear  the  names  of  the  public  officers  and  employees  des- 
ignated in  the  act.  In  21  Opin.,  300,  Attorney-General 
Harmon  said: 

"All  who  are  in  the  Government  service  are  thus  pro- 
tected against  the  possibility  of  actual  coercion  and  from 
that  of  the  coercion  implied  in  the  relation  of  the  person 
soliciting  or  receiving  to  the  Government  or  implied  in 
solicitation  or  receipt  in  a  public  office;  Imt  Congress  did 
not  attempt  to  prohibit  solicitation  by  or  payment  to  per- 
sons not  in  the  Government  service  otherwise  than  in  Gov- 
ernment offices." 
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It  is  also  pertinent  to  notice  section  14  of  the  act,  viz: 
*'That  no  oflScer,  clerk,  or  other  person  in  the  service  of  the 
United  States  shall,  directly  or  indirectly,  give  or  hand  over 
to  any  other  officer,  clerk,  or  person  in  the  service  of  the 
United  States,  or  to  any  Senator  or  Member  of  the  Hou.se 
of  Representatives,  or  Territorial  Delegate,  any  money  or 
other  valuable  thing  on  account  of  or  to  be  applied  to  the 
promotion  of  any  political  object  whatever." 

Your  power  to  direct,  by  appropriate  order,  under  the 
mandates  of  these  sections,  all  persons  in  the  executive  serv- 
ice of  the  United  States  is  clear, 

I  do  not  understand  that  I  am  now  called  upon  by  your 

present  reference  to  consider  the  penal  section  of  the  act 

(sec.  15),  which  relates  back  to  all  the  persons  designated, 

and  all  the  acts  forbidden  by  sections  11  and  14,  inter  alia. 

Very  respectfully. 

P.  C.  KNOX. 
The  President. 


LICENSED  OFFICERS  OF  STEAM  VESSELS— COMPULSORY 
TESTIMONY. 

A  licenseci  officer  of  a  steam  vessel,  duly  summoned  to  give  testimony 
in  a  hearing  before  a  board  of  United  States  local  inspectors  of  steam 
vessels,  who  refuses  to  answer  questions  which  are,  in  the  opinion  of 
the  board,  material  and  proper,  may  be  compelled  to  answer,  under 
the  penalty  of  suspension  or  revocation  of  his  license,  or  otherw^ise. 

A  refusal  on  the  part  of  a  witness  to  answer  a  proper  question  pertinent 
to  the  issue  before  a  court  is  a  contempt,  and  while  this  power  may 
not  be  absolute  in  this  special  tribunal,  which  is  not  given  the  right 
to  impose  fines  or  imprisonment  for  disobedience  to  its  authority, 
nevertheless  the  principle  may  be  invoked  so  far  as  the  special  service 
and  special  discipline  go. 

Such  licensed  officer  when  charged  with  a  violation  of  section  4449, 
Revised  Statutes,  and  on  trial  Iwfore  the  alx)ve-named  board  on  such 
charge,  has  no  right  to  refuse  to  answer  a  question  material  to  the 
inquiry  upon  the  ground  that  his  answer  may  subject  him  to  the 
penalty  provided  in  that  section. 

Section  4449,  Revised  Statutes,  is  a  remedial,  not  a  penal,  statute,  and 
the  revocation  of  a  license  as  therein  provided  may  be  viewed  rather 
as  a  remedy  to  insure  better  efficiency  in  the  Steamboat-Inspection 
Service  than  as  a  punishment  for  an  offense  committed. 
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Such  licensed  officers  are  engaged  in  a  special  service,  peculiarly  related 
to  the  Government;  they  are  endowed  with  certain  privilege**  and 
subject  to  certain  burdens,  and  paramount  considerations  of  the  good 
of  the  service  require  that  such  an  officer  shall  not  lie  permittwl  to 
withhold  any  information  material  to  an  inquiry  affecting  the  ser\'ice 
and  yet  remain  a  member  of  that  service. 

Department  of  Justice, 

OcU>fp*-r  18,  19(m. 
'  Sir:  Your  communications  of  August  26  and  Septoml)er 
17  submit  to  me  the  following  facts  and  questions  of  law 
arising  thereon,  with  a  request  for  my  opinion: 

In  a  certain  investigation  before  United  States  local 
inspectors  of  steam  vessels,  respecting  a  number  of  duly 
licensed  pilots  and  engineers  who,  it  was  alleged  by  certain 
vessel  ownei's,  had  violated  section  4449  of  the  Revised 
Statutes,  several  of  these  licensed  oflBcers  refused  to  answer 
questions  propounded  to  them,  on  the  ground  that  their 
answers  might  tend  to  subject  them  to  revocation  of  their 
licenses  as  provided  by  section  4449,  and  that  to  furnish 
the  information  called  for  by  the  questions  would  l>e  a  vio- 
lation of  theii  obligation  to  the  protective  union  of  tug  men 
to  which  they  belong,  this  organization  having  issued  a 
strike  order  which  affected  the  service  of  licensed  pilots 
and  engineer's  on  a  large  number  of  steam  tugs.  It  seems 
that  other  licensed  pilots  and  engineers,  not  under  investi- 
gation but  called  as  witnesses,  refused  to  answer  questions 
propounded  to  them  on  similar  grounds,  some  witnesses 
simply  refusing  to  answer. 
The  questions  of  law  arising  are  as  follows: 

1.  When  a  licensed  officer  is  duly  summoned  to  give  testi- 
mony before  this  board  [the  local  board  of  the  inspection 
service]  in  a  hearing,  and  refuses  to  answer  questions  which 
are  in  the  opinion  of  the  board  material  and  proper,  has  the 
board  authority  to  compel  answer  under  penalty  of  suspen- 
sion or  revocation  of  the  witness's  certificate  of  license  or 
otherwise? 

2.  Has  the  licensed  officer  who  is  charged  with  violating 
section  4449  of  the  Revised  Statutes,  and  is  on  hearing 
before  this  board  on  such  charge,  the  right  to  refuse  to 
answer  a  question  material  to  the  inquiry,  on  the  ground 
that  his  answer  may  subject  him  to  the  penalty  of  section 
4449? 
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It  appears  that  the  Solicitor  of  the  Treasury,  on  a  refer- 
ence of  the. subject  by  you,  has  rendered  opinions  answer- 
ing the  first  inquiry  in  the  negative  and  the  second  in  the 
affirmative. 

The  entire  plan  of  Government  control  over  this  branch 
of  commerce  and  its  instrumentalities,  as  shown  in  Title 
LII,  Revised  Statutes,  is  based  upon  public  interest  in  ''the 
better  security  of  life,"  justifying  the  creation  of  a  special 
Government  service  regarding  the  management,  navigation, 
and  inspection  of  sea-going  vessels  and  vessels  engaged  in 
trade  on  the  Great  Lakes  and  other  waters  of  the  United 
States.  The  theory  of  the  matter  and  the  function  of  the 
Government  in  protecting  the  people,  in  this  semi-public 
service  require,  and  the  law  accordingly  imposes,  burdens 
upon  vessel  owners,  with  corresponding  rights  or  privileges, 
and  qualifications  or  restrictions  upon  the  specially  skilled 
men  who  navigate  and  operate  vessels.  These  conditions, 
operating  to  limit  the  number  of  those  qualified  and  licensed, 
constitute  also  an  advantage  to  the  men  actually  in  the 
service.  Only  licensed  officers  may  be  employed  (sec.  4438). 
These  correlative  burdens  and  benefits  are  enforced  by  a 
system  of  penalties  ranging  from  the  revocation  of  licenses 
and  trifling  fines  to  fines  clearly  penal  and  imprisonment 
under  those  provisions  of  Title  LII  which  are  manifestly 
criminal.  The  investigations  of  the  boards  of  inspection 
cover  different  aspects  of  the  relations  existing  and  the 
transactions  arising  in  this  maritime  and  quasi  Government 
service,  and  may  be  conducted,  as  they  constantly  are  con- 
ducted, upon  the  Government  initiative  or  upon  the  com- 
plaint or  suggestions  of  private  parties  and  vessel  owners. 
And  it  is  apparent  that  vessel  owners  themselves,  as  well  as 
members  of  the  special  licensed  service,  are  subject  in 
various  contingencies  to  investigation  and  possible  penalty, 
more  or  less  serious.  For  the  crimes  and  misdemeanors 
which  these  laws  define — that  is,  for  all  the  more  serious 
offenses — a  regular  course  of  procedure  through  the  crim- 
inal courts,  or  for  the  recovery  of  penalties  or  forfeitures 
through  judicial  proceedings,  is  provided.  And  within  the 
jurisdiction  of  the  inspection  boards,  either  for  arriving  at 
a  finding  of  the  real  facts  as  to  many  different  occurrences, 
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in  order  to  inform  the  administrative  arm,  or  for  maintain- 
ing the  freedom  and  efficiency  of  the  navigating  side  of  the 
service  by  disciplinary  and  corrective  measures,  the  law 
provides  for  appeal  and  review  of  the  findings  or  action  of 
the  tribunal  of  first  instance.  (Sec.  4452;  and  see  also  sec. 
5294,  as  to  remission  of  penalties.) 

Thus,  that  licensed  officers  constitute  a  special  senice, 
peculiarly  related  to  the  Government  if  not  of  the  Govern- 
ment, is  evident  not  only  from  irresistible  conceptions  drawn 
from  the  entire  body  of  these  laws,  but  from  such  provisions 
as  the  act  of  May  28,  1896,  amending  section  4131,  Revised 
Statutes,  and  adding  other  provisions.  This  law  brings  out 
very  clearly  the  interrelations  of  the  Government,  vessel 
owners,  and  the  skilled  men  employed  on  board  vessels,  and 
the  way  in  which  benefits  and  privileges,  on  the  one  hand, 
and  burdens  and  restrictions  on  the  other,  interdepend 
among  the  different  interests,  by  the  requirements  that  a . 
vessel  shall  be  wholly  owned  by  a  citizen  of  the  United 
States  or  by  a  corporation  created  under  the  laws  of  a  State, 
shall  be  commanded  by  a  citizen  of  the  ITnited  States,  and 
that  all  watch  officers,  including  engineers  and  pilots,  shall 
be  native-bom  or  fully  naturalized  citizens;  and  by  their 
exemption  from  liability  to  draft  in  time  of  war,  and  by  the 
right  to  pension  conferred,  based  upon  the  duties  performed 
under  the  license  in  the  military  service  of  the  United 
States.  Consequently,  in  whatever  way  investigation  of 
owners  or  employees  may  arise,  since  full  opportunity  for 
review  of  administrative  proceedings  and  action  is  given, 
and  the  more  serious  charges  must  go  to  judicial  trial,  the 
suggestion  is  reasonable  and  logical  that  no  other  allegiance 
of  owners  to  possible  associates,  or  of  licensed  men  to  labor 
organizations,  can  interfere  with  the  different  measures  of 
control  over  them,  respectively,  justly  exercised  by  the 
Government. 

Passing  on,  then,  from  this  review  of  the  policy  and  gen- 
eral meaning  of  the  law,  we  take  up  the  exact  question  pre- 
sented as  to  the  right  of  a  licensed  officer  to  refuse  to 
answer  questions  put  to  him  in  the  course  of  a  regular  inves- 
tigation by  a  board  of  inspectors,  on  the  ground  that  he 
may  thereby  subject  himself  to  penalty  by  way  of  revoca- 
tion or  suspension  of  his  license. 
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Section  4449,  Revised  Statutes,  provides  that — 
''If  any  licensed  oflBcer  shall,  to  the  hindrance  of  com- 
merce, wrongfully  or  unreasonably  refuse  to  serve  in  his 
official  capacity  on  any  steamer,  as  authorized  by  the  terms 
of  his  certificate  of  license,  or  shall  fail  to  deliver  to  the 
applicant  for  such  service  at  the  time  of  such  refusal,  if  the 
same  shall  be  demanded,  a  statement  in  writing  assigning 
good  and  sufficient  reasons  therefor,  or  if  any  pilot  or  engi- 
neer shall  refuse  to  admit  into  the  pilot  house  or  engine 
room  any  person  whom  the  master  or  owner  of  the  vessel 
may  desire  to  place  there  for  the  purpose  of  learning  the 
profession,  his  license  shall  be  revoked,  upon  the  same  pro- 
ceedings as  are  provided  in  other  cases  of  revocation  of  such 
licenses." 
The  local  boards  of  inspectors  are  directed  by  Congress  to — 
"  Investigate  all  acts  of  incompetency  or  misconduct  com- 
mitted by  any  licensed  officer  while  acting  under  the 
authority  of  his  license,  and  shall  have  power  to  summon 
before  them  any  witnesses  within  their  respective  districts, 
and  compel  their  attendance  by  a  similar  process  as  in  the 
United  States  circuit  or  district  courts;  and  they  may 
administer  all  necessary  oaths  to  any  witnesses  thus  sum- 
moned before  them;  and  after  reasonable  notice  in  writing, 
given  to  the  alleged  delinquent,  of  the  time  and  place  of 
such  investigation,  such  witnesses  shall  be  examined,  under 
oath,  touching  the  performance  of  his  duties  by^  any  such 
licensed  officer;  and  if  the  board  shall  be  satisfied  that  such 
licensed  officer  is  incompetent,  or  has  been  guilty  of  misbe- 
havior, ^negligence,  or  unskillfulness,  or  has  endangered 
life,  or  willfully  violated  any  provision  of  this  title,  they 
shall  immediately  suspend  or  revoke  his  license."  (Sec. 
4450.) 

Under  section  4445  every  licensed  officer  must  make  oath 
''that  he  will  faithfully  and  honestly,  according  to  his  best 
skill  and  judgment,  without  concealment  or  reservation, 
perform  all  the  duties  required  of  him  by  law." 

These  boards  are  thus  created  courts,  and  exercise  judicial 
functions;  they  have  power  to  summon  witnesses,  compel 
their  attendance  by  similar  process  as  in  the  United  States 
courts,  administer  oaths  to  the  witnesses  summoned,  and  if 
upon  examination  the  board  are  satisfied  as  to  the  incompe- 
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tence  or  guilt  of  the  licensed  oflScer  on  trial,  they  may  pans 
sentence  on  him  by  revoking  or  suspending  his  license.  It 
follows,  therefore,  that  persons  summoned  to  appear  as  wit- 
nesses before  such  boards  are  entitled  to  the  privileges  and 
subject  to  the  obligations  attaching  to  witnesses  in  any  reg- 
ular court.  A  refusal  on  the  part  of  a  witness  to  answer  a 
proper  question  pertinent  to  the  issue  before  a  court  is  a 
contempt.  The  board  of  inspectors,  with  its  power  to  sum- 
mon witnesses,  compel  their  attendance,  etc.,  exercises  the 
functions  of  a  court,  and  the  power  to  punish  for  contempt 
is  inherent  in  all  courts.  ''Its  existence  is  essential  to  the 
preservation  of  order  in  judicial  proceedings  •  •  •  and 
to  the  due  administration  of  justice."  {Ex  jmrte  Rolnrmm^ 
19  Wall.,  505.)  "The  power  to  punish  for  contempt  is 
inherent  in  the  nature  and  constitution  of  a  court.  It  is  a 
power  not  derive<l  from  any  statute,  but  arising  from  neces- 
sity; implied,  because  it  is  necessary  to  the  exercise  of  all 
other  powers."  {Cooper'^s  Case^  32  Vt.,  253,  257;  cited  in 
E^jxirte  Terry,  128  U.  S. ,  289, 303.)  Now,  while  the  power 
may  not  be  absolute  in  this  special  tribunal,  which  is  not 
given  the  right  to  impose  fines  or  imprisonment  for  any 
disobedience  to  its  authority,  nevertheless  the  principle  may 
be  invoked  so  far  as  the  special  service  and  the  special  dis- 
cipline go. 

That  a  witness  may  refuse  to  answer  a  question  where  it 
r^a^oTkzJ/y  apipears  that  such  answer  will  have  a  tendency  to 
expose  him  to  a  penal  liability,  or  to  an}^  kind  of  punish- 
ment, or  to  a  criminal  charge,  is  well  settled  and  needs  no 
citation  of  authorities.  It  has  also  been  held  that  it  is  the 
privilege  of  a  witness  to  refuse  to  answer  questions  which 
may  have  a  tendency  to  expose  him  to  a  penalty  or  forfei- 
ture. (1  Greenleaf  on  Evidence,  sec.  453;  Story  Siq.  PI. ,  sec. 
607,  346;  Johnson  v.  Donaldsayi^  18  Blatch.,  287;  and  see 
cases  cited  in  29  Am.  and  Eng.  Enc,  p.  836.)  Is  the  revo- 
cation of  a  license  such  a  "penalty"  as  would  entitle  the 
witness  to  the  benefit  of  this  rule?  While  in  a  general  sense 
it  may  be  considered  a  penalty,  it  can  not  be  so  understood 
in  a  legal  sense,  and  would  not  fall  within  the  definitions  of 
the  word  given  by  the  courts.  "The  words  'penal'  and 
'penalty'  have  been  used  in  various  senses.  Strictly  and 
primarily  they  denote  punishment,  whether  corporal  or 
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pecuniary,  imposed  and  enforced  by  the  State  for  a  crime 
or  offense  against  its  laws.  •  •  •  But  they  are  com- 
monly used  as  including  any  extraordinary  liability  to  which 
the  law  subjectii  a  wrongdoer  in  favor  of  the  person  wronged, 
not  limited  to  the  damages  suffered."  {^Huntington  v.  Att- 
rill,  146  U.  S.,  657,  667,  and  cases  cited  therein.) 

The  authorities  holding  that  a  witness  may  refuse  to 
answer  a  question  tending  to  expose  him  to  a  penalty  or  for- 
feiture appear  to  be  mainly  cases  involving  violations  of 
penal  statutes.  Section  4449  is  a  remedial,  not  a  penal, 
statute,  and  the  revocation  of  a  license  therein  provided  for 
may  be  viewed,  not  in  the  light  of  a  punishment  for  an 
offense  committed,  but  i-ather  as  a  remedy  placed  in  the 
hands  of  the  board  of  inspectors  to  insure  greater  eflSciency 
in  the  Steamboat-Inspection  Service,  and  to  guard  against 
obstructions  of  or  injury  to  commerce,  etc.  Furthermore, 
even  where  a  disabilitj^  or  liability  is  held  generally  equiva- 
lent to  a  penalty  or  forfeiture,  a  distinction  is  taken  if  the 
discovery  subjects  the  defendant  to  a  liability  of  this  general 
nature  in  consequence  of  his  own  agreeinefiit,  and  there  he  is 
compelled  to  answer;  and  the  cases  mainly  relate  to  liabili- 
ties which,  though  not  criminal,  eventually  amounted  to 
forfeiture  or  punishment,  because  they  led  to  the  actual  for- 
feiture of  estates.  {Bird  v.  Hardxcicke^  1  Vern.,  109,  and 
note  1.)  So  that  the  authorities  fully  justify  us  in  keeping 
this  special  remedial  discipline  separate  from  the  notion  of 
criminal  penalty  or  forfeiture. 

It  might,  of  course,  happen,  as  suggested  by  the  Solicitor 
of  the  Treasury  in  his  opinion  dated  June  19,  1902,  that  on 
the  trial  of  a  licensed  officer  before  the  board  for  violation 
of  section  4449,  questions  might  be  put  which,  if  answered, 
would  disclose  facts  showing  that  the  officer  had  incurred  a 
penal  liability  for  which  he  was  liable  to  indictment  and 
punishment,  as  under  section  4437.  In  such  a  case  the  officer 
would  be  entitled  to  his  refusal  to  answer.  But  this  has 
nothing  to  do  with  the  present  inquiry,  which  is  confined  to 
refusal  on  the  ground  that  the  officer  may  be  subject  to  the 
penalty  under  section  4449 — the  revocation  or  suspension  of 
his  license. 

It  seems  to  me  that  a  delinquent  inspector  (see  sees.  4406, 
4407)  might  with  as  much  force  decline  to  answer  a  question 
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on  the  ground  that  to  do  80  might  lead  to  his  removal  as  a 
licensed  oflBcer  decline  to  answer  inquiries  because  of  the 
danger  of  incurring  the  statutory  discipline  or  penalty. 
Under  the  peculiar  relations  of  this  service  it  might  reason- 
ably be  said  that  refusal  to  respond  to  inquiries  was  in  itself 
just  cause  influencing  the  executive  discretion  to  remove  an 
inspector  or  revoke  the  license  of  an  engineer,  pilot,  etc. 
Surely  the  power  is  plenary  in  this  service  to  determine 
whether  a  licensed  officer  has  wrongfully  or  unreasonably 
refused  to  serve;  and  any  obstruction  of  investigation  must 
necessaril}'^  call  down  the  summary  corrective  power,  subject 
to  the  right  of  review.  If  this  is  not  true,  the  policy  of  this 
law  is  vain  and  its  terms  futile  to  carry  out  its  theory  and 
intent. 

The  refusal  to  answer  amounts  to  or  may  conceal  the  bad 
conduct,  inattention  to  duty,  or  misbehavior  (if  willful  vio- 
lation of  the  law  is  excluded  from  present  consideration) 
which  sections  4439-4442  and  4450  specify,  inter  alia^  as 
grounds  for  suspension  or  revocation  of  license. 

So  broad  and  far-reaching  is  the  view  of  "misconduct" 
that  a  ruling  of  the  Treasury  Department,  dated  July  27, 
1893,  based  upon  an  opinion  of  the  Solicitor  of  the  Treasury, 
dated  June  6, 1893,  holds  that  a  certain  objectionable  agree- 
ment between  individual  pilots  and  a  brotherhood  of  pilots 
amounts  to  a  hindmnce  of  commerce,  and  for  this  reason 
rendei's  licensed  officers  who  are  parties  justly  liable  to  sus- 
pension or  dismissal  by  revocation  of  their  license  without 
any  further  act  of  ''  misconduct"  on  their  part.  If  such  is 
the  established  executive  view,  I  think  it  follows  as  a  log- 
ical necessity  in  administration  that  "misconduct"  may  also 
cover  a  refusal  to  answer  pertinent  questions  because,  among 
other  reasons,  they  might  point  to  a  similar  agreement. 
That  seems  to  be  the  point  as  to  the  obligation  to  the  pro- 
tective union. 

It  is  suggested  that  a  licensed  officer  thus  under  investi- 
gation is  liable  to  be  deprived  of  his  office  together  with 
salary  and  emoluments  belonging  to  the  same,  and  that  for 
this  reason  he  is  entitled  to  refuse  to  answer  a  question  which 
has  a  tendency  to  expose  him  to  a  penalty  or  forfeiture;  but 
that  suggestion,  indeed,  begs  the  question,  and  the  authori- 
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ties  cited  in  support  of  it  refer  to  consequences  which  were 
undoubtedly  penal. 

In  short,  it  is  not  too  much  to  say  that  paramount  consid- 
erations of  the  good  of  the  service  require  that  a  licensed 
oflScer  shall  not  be  permitted  to  withhold  any  information 
material  to  an  inquiry  affecting  the  service  and  yet  remain  a 
member  of  that  service. 

The  foregoing  reasons  of  law  and  legal  policy,  therefore, 
in  my  opinion,  require  me  to  answer  your  first  question  in 
the  pfErmative  and  your  second  question  in  the  negative,  and 
1  so  answer. 

Very  respectfully, 

P.  C.  KNOX. 

The  Sbcbetaey  of  the  Treasury. 


THE  PANAMA  CANAI.  TITLE. 

The  contract  of  concession  of  March  20, 1878,  between  the  United  States 
of  Colombia  and  the  International  Interoceanic  Canal  Association 
(Exhibit  C,  p.  337),  granted  to  that  company  the  exclusive  privilege 
of  constructing  a  maritime  canal  across  the  territory  of  that  Republic 
between  the  Atlantic  and  the  Pacific  oceans  and  of  operating  the 
same  for  a  period  of  ninety-nine  years  from  its  completion;  also  the 
right  to  construct  a  railroad  along  and  as  an  auxiliary  to  the  canal. 
Public  lands  necessary  for  the  excavation  of  the  canal  and  for  the 
construction  of  the  railroad  were  granted;  but  all  lands,  together  with 
the  canal,  and  the  railroad,  if  constructed,  were  to  return  to  the 
Republic  of  Colombia  at  the  expiration  of  the  concessionary  period. 
The  contract  of  concession  was,  by  its  terms,  transferable,  but  could 
not  be  ceded  or  mortgaged  in  any  way  to  a  foreign  nation  or 
Government. 

This  concession  was  transferred  by  the  concestionaire  on  July  5, 1879, 
to  "The  Universal  Company  of  the  Interoceanic  Canal  of  Panama," 
hereinafter  referred  to  as  the  "Old  Panama  Canal  Company,"  which 
company  began  work  on  the  canal  and  continued  it  until  1888,  w^hen, 
becoming  involved  in  financial  difficulties,  it  was,  by  a  judgment  of 
the  civil  tribunal  of  the  Department  of  the  Seine,  on  February  4, 
1889  (Exhibit  H,  p.  375),  placed  in  charge  of  a  liquidatorf  who  was 
authorized,  among  other  things,  to  contribute  or  turn  over  the  assets 
to  a  contemplated  new  company,  hereinafter  referred  to  as  "The  New 
Panama  Canal  Company." 

On  Deceml)er  26, 1890,  a  law  of  Colombia  ( Exhibit  C,  p.  346)  grant€<i 
to  the  liquidator  of  the  Old  Panama  Canal  Company  a  prorogation  or 
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extension  of  ten  years  in  which  to  complete  the  canal.  In  1892  a  law 
of  that  Republic  authorized  the  executive  authority  to  extend  the 
time  for  organizing  the  proposed  new  company  and  recommencing 
the  work,  which  new  contract  should  not  require  the  approval  of  the 
Congress  of  that  country.  The  executive  authority  thereupon  ex- 
tended the  time  for  constituting  the  new  company  until  October  31, 
18&4,  and  declared  that  the  terra  of  ten  years  mentioned  in  the  proro- 
gation of  1890  should  begin  on  the  organization  of  the  New  Company. 
The  New  Canal  Company  was  definitely  constituted  October  20,  1894 
(Exhibit  J,  p.  393),  and  the  ten  years  accordingly  ends  October  20, 
1904.  On  April  26,  1900,  the  executive  power  of  Colombia  granted 
or  undertook  to  grant  the  New  Canal  Company  a  further  extension 
of  six  years  from  October  31,  1904  (Exhibit  C,  p.  352). 

Upon  the  formation  of  the  New  Company  in  1894  the  liquidator  en- 
tered into  a  contract  with  its  founders  whereby  all  the  rights,  fran- 
chises, and  property  of  the  Old  Company,  including  the  stock  owned  by 
it  in  the  Panama  Railroad  Company,  a  New  York  corporation,  were 
transferred  to  the  New  Company.  It  was  therein  stipulated  that  the 
Old  Company  should  receive  60  per  cent  of  the  net  profits  of  the  enter- 
prise, subject  to  a  reduction  to  50  per  cent  in  case  the  construction  of 
the  canal  should  not  be  attempted,  or  prove  impossible  of  execution, 
in  which  event  the  New  Company  was  to  acquire  the  unconditional 
title  to  the  railroad  shares  upon  the  payment  of  20,000,000  francs,  in 
the  manner  set  out  in  the  agreement. 

On  June  8, 1888,  a  si)ecial  law  of  France  authorized  the  Old  Company 
to  raise  funds  by  means  of  lottery  bonds  (Exhibit  F,  p.  372),  and,  after 
its  dissolution,  a  subsequent  law  authorized  the  liquidator  to  issue 
some  of  the  same  bonds.  The  bonds  in  his  hands  unissued  were  not 
among  the  rights  contributed  by  him  to  the  New  Company. 

Under  the  special  law  of  France  of  July  1, 1893,  which  was  passed  to 
regulate  the  liquidation  of  the  Old  Company,  all  the  acts  of  the  liqui- 
datfjT  tending  to  alienate  the  assets  of  the  company  were*  required  to 
be  approved  by  the  civil  tribunal  of  the  Seine. 

On  January  9,  1902,  the  officers  of  the  Old  Company,  having  been 
duly  authorized  by  the  ** general  meeting'*  of  its  stockholders,  offered 
to  sell  to  the  United  States  all  the  property  and  rights  of  the  company 
on  the  Isthmus  of  Panama  and  its  archives  in  Paris  for  $40,000,000 
(Exhibit  T,  p.  501 ) .  By  formal  proceedings  in  the  civil  tribunal  of  the 
Seine  the  liquidator  and  the  mandaiaire  of  the  bondholders  of  the  Old 
Company  ( whose  appointment  had  been  provided  for  in  the  special  law 
of  July  1, 1893)  announced  their  consent  to  such  sale;  and  by  the  judg- 
ment of  March  19,  1902,  that  tribunal  approved  such  consent  of  the 
liquidator  (Exhibit  4,  p.  231).  A  division  of  the  $40,000,000  between 
the  New  Company  and  the  liquidator  of  the  Old  Company  was  settled 
by  arbitration,  the  submission  of  the  matter,  to  arbitration  being 
authorized  by  a  judgment  of  the  civil  tribunal  of  the  Seine  on  August 
2, 1901  (Exhibit  0,  p.  463) . 

19219--03 10 


Digitized  by  VjOOQLC 


146  The  Panama  Canal  Title. 

One  of  the  bondholders  of  the  Old  Company,  M.  Donnadieu,  re- 
quested the  civil  tribnnal  of  the  Seine  to  annul  its  own  judgment  ap- 
proving the  action  of  the  liquidator,  but  that  tribunal,  by  judgment  of 
July  3,  1902  (Exhibit  6,  p.  234),  decided  that  Donnadieu  had  no  right 
of  action,  because,  under  the  special  law  of  1893,  he  was  represented 
by  the  mandcUaire,  and  that  he  had  no  right  to  question  the  power  of 
the  New  Company  to  sell,  having  no  legal  relations  with  that  company. 
That  judgment  was  confirmed  by  the  court  of  appeals  of  Paris  on 
August  6, 1902  (Exhibit  6,  p.  251),  for  the  same  reason;  and  that  judg- 
ment has  now  become  final,  the  time  allowed  for  an  appeal  to  the 
court  of  cassation  having  expired. 

Hdd,  That  the  United  States  would  receive  a  good,  valid,  and  un- 
encumbered title  to  the  property  and  rights  in  and  to  the  Panama 
Canal,  provided  the  Colombian  Government  consents  to  such  transfer. 

The  essential  nature  of  each  of  the  two  companies,  the  New  Panama 
Canal  Company  and  the  Old  Panama  Canal  Company,  is  that  of  a 
voluntary  partnership,  their  powers  being  similar  to  those  of  an  indi- 
vidual Frenchman — ^an  individual  merchant  corresponding  to  the  New 
Company  and  an  individual  who  is  not  a  merchant  to  the  Old  Com- 
pany. These  companies  have,  therefore,  the  same  power  to  sell  their  jyrop- 
eriy  that  an  indiiidnal  Frenchman  vvuld  have,  subject  to  the  right  of 
third  parties  to  oppose  the  sale  because  of  claims  against  the  property 
for  debts,  etc. 

The  law  of  July  24, 1867,  and  the  amendment  of  August  1,  1893  (Exhibit 
3,  p.  221),  which  impose  a  few  restrictive  rules  for  the  greater  security 
of  the  partners  and  of  third  parties,  do  not  change  the  essential  char- 
acter of  these  companies  as  partnerships,  do  not  establish  any  tie  to 
the  Government,  and  do  not  forbid  the  exercise  of  the  right  to  dis- 
pose of  their  property;  nor  is  there  any  special  law  of  France  whi<;h 
deprives  either  company  of  this  right. 

History  and  nature  of  these  companies  and  of  the  authority  of  the  **  gen- 
eral meeting"  considenxl  at  length,  pages  155-163. 

The  ** general  meeting^*  of  stockholders  of  the  New  Company  has  the 
power,  under  articles  60  and  63  of  the  by-laws  ( Exhibit  I,  pp.  389, 
390)  to  offer  for  sale  and  to  ratify  the  sale  of  the  property  in  question. 

The  provisions  of  the  so-called  lottery  bond  law,  which  required  that 
all  machinery  for  the  purpose  of  accomplishing  the  work  should  be 
made  in  France  and  that  the  raw  materials  should  be  of  French  ori- 
gin, will  not  be  binding  on  the  United  States. 

The  liquidator  htis  power,  under  the  general  law  of  France  and  the  special 
act  of  July  1,  1893,  and  under  the  judgments  of  the  civil  tribunal  of 
the  Seine  of  March  19, 1902,  and  of  the  court  of  appeals  of  Paris  of  Au- 
gust 5,  1902,  to  consent  to  the  sale.  The  tribunal  which  originally  au- 
thorized the  sale  of  all  the  property  or  assets  of  the  company  has  the 
same  power  of  authorization  now. 

The  powers  of  the  liquidator  considered  at  length,  pages  164-170. 

The  disposition  of  the  right  to  the  60  i>er  cent  of  the  net  earnings  of  the 
New  Panama  Canal  Company  for  a  cash  consideration  is  also  clearly 
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within  the  jwwerB  of  the  Ixqaxdaior.  It  is  an  asset  of  a  very  ordinary 
kind  and  is  no  more  inalienable  than  the  canal  itself. 

If  the  title  to  the  railroad  company  stock  is  in  any  sense  still  in  the  Old 
Company,  it  can  clearly  be  sold  by  the  liquidator  as  an  ordinary  asset 
or  quit-claimed  by  him  to  a  purchaser  from  the  New  Ck)mpany. 

ITie  stockholders  and  creditors  of  the  New  Company  can  iwt  successfully  ques- 
tion the  power  of  the  company,  with  the  consent  of  the  liquidator  and  the 
mandataire  of  the  bondholders  of  the  Old  Company,  to  sell  the  canal 
property.  A  creditor  of  the  New  Company,  a  solvent  concern,  able 
and  willing  to  pay  its  debts,  can  no  more  prevent  a  sale  of  the  com- 
pany's property  than  the  creditor  of  an  individoal  can  prevent  him, 
if  he  is  solvent,  from  selling  his  personal  property  or  realty. 

The  civil  tribunal  of  the  Seine  had  the  power  under  the  special  law  of  July 
1,  1893,  to  authorize  the  liquidator  to  ratify  the  sale  of  the  canal  prop- 
erty to  the  United  States,  and  there  appears  to  be  no  method  known 
to  French  law  whereby  the  validity  of  this  law  can  be  attacked.  In 
France  the  judicial  power  is  distinct  from  the  legislative,  and  the 
courts  of  that  country  have  no  authority  to  declare  that  a  law  regularly 
passed  and  proclaimed  is  ineffective. 

The  French  courts  have  not  undertaken  to  authorize  the  action  of  the 
New  Panama  Canal  Company,  which  company  needed  no  such 
authorization. 

In  purchasing  this  property  the  United  States  wovXd  incur  no  obligations  to 
the  stockholders,  bondholders,  or  other  creditors  of  either  company.  The 
stockholders  would  be  bound  by  their  own  representative,  the  **  gen- 
eral meeting."  There  are  no  bondholders  of  the  New  Company,  but 
the  bondholders  of  the  Panama  Railroad  Company  w^ill  have  to  be 
considered. and  perhaps  paid  from  the  railroad  earnings  or  otherwise. 
As  for  its  general  creditors,  the  indebtedness  to  them  is  said  to  be 
and  must  be  small,  and  can  be  ascertained  and  paid  by  the  company 
before  the  sale  is  consummated  or  an  arrangement  made  to  apply  to 
it  a  part  of  the  purchase  money. 

There  are  no  mortgages  against  the  property,  and  no  liens  except  upon 
two  buildings  upon  the  Isthmus.  The  judgments  are  small,  amount- 
ing to  about  $100,000  and  interest.  These  subjects  dicussed  at  length, 
pages  180-188. 

There  can  be  no  question  as  to  the  right  of  the  Government  to  acquire 
and  hold  a  laiige  part  of  the  stock  of  the  Panama  Railroad  Company. 

The  objection  that  Congress  has  authorized  a  purchase  from  the  New 
Company  only  and  not  from  the  liquidator  of  the  Old  Company  is  un- 
sound. A  law  must  have  a  reasonable  interpretation  in  view  of  its 
object  and  not  be  rendered  abortive  if  that  can  be  avoided.  The  inten- 
tion of  Congress  was  to.  authorize  the  purchase  of  the  canal  property 
from  the  owner.  Whether  the  title  to  the  property  is  in  the  Old 
Company  or  the  New  is  immaterial  since  both  companies  join  in  the 
proposed  sale.  The  purchase  will  be  from  the  New^  Company,  and 
the  consent  of  the  liquidator  of  the  Old  Company  will  be  at  most  a 
waiver  of  lights  as  to  property  transferred  to  the  New  Company. 
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Department  of  Justice, 

Octoher  25,  1902. 

Sir:  The  act  of  Congress  of  June  28,  1902,  entitled  ''An 
act  to  provide  for  the  construction  of  a  x^nal  connecting  the 
waters  of  the  Atlantic  and  Pacific  oceans,"  having  author- 
ized you  to  purchase  the  rights  and  property  of  the  New 
Panama  Canal  Company  of  France  and  to  construct  a  canal 
across  the  Isthmus  of  Panama,  in  case  you  should  find  that 
a  satisfactory  title  can  be  given  to  the  United  States  by  the 
compan}^  and  certain  arrangements  made  with  the  Republic 
of  Colombia,  with  an  alternative  provision  as  to  what  is 
known  as  the  Nicaragua  Canal  route,  I  have,  by  your  direc- 
tion and  to  enable  you  to  perform  the  first  part  of  the  duty 
so  imposed  upon  you,  made  an  examination  of  the  title  pro- 
posed to  be  given  by  the  company,  and  respectfully  submit 
my  opinion  thereon. 

To  make  this  more  intelligible,  I  think  it  weH  to  premise  a 
brief  summary  of  the  history  of  the  compan}',  of  its  relations 
with  another  Panama  canal  Company  of  France,  and  of  the 
negotiations  and  preparations  which  have  been  set  on  foot 
looking  to  a  sale  to  the  United  States. 

In  1878  a  contract  of  concession,  which  has  since  been 
renewed  from  time  to  time,  was  entered  into  between  the 
nunister  of  foreign  affairs  of  the  Republic  of  Colombia  and 
Lieut.  Lucien  Napoleon  Bonaparte  Wyse.  In  the  same 
year  it  was  approved  by  a  law  of  Colombia.  This  contiuct 
of  concession  (see  Exhibit  C)  describes  Lieutenant  Wyse  as 
a  member  and  delegate  of  the  committee  of  direction  of  the 
civil  International  Interoceanic  Canal  Company,  presided 
over  by  Gen.  Etienne  Tiirr,  and  the  acceptance  of  Lieuten- 
ant Wyse  was  in  the  name  of  that  company.  The  conces- 
sion was  of  the  exclusive  privilege  to  excavate  across  the 
territory  of  the  Republic,  and  to  operate  for  ninet^'^-nine 
years  from  xts  completion,  a  maritime  canal  between  tho 
Atlantic  and  Pacific  oceans.  The  canal  was  to  be  completed 
and  opened  to  public  use  within  twelve  years  after  the  date 
of  the  ''formation  of  the  universal  anonymous  company 
which  shall  be  organized  to  construct  it,"  and  the  executive 
power  of  the  Republic  was  authorised  to  extend  this  time 
six  years,  in  case  it  should  be  found  impossible  to  finish  the 
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canal  within  twelve  years.  The  public  lands  necessary  for 
the  excavation  of  the  canal  and  for  the  construction  of  a 
railroad,  if  it  should  be  found  convenient  to  construct  one, 
were  granted,  the  lands  to  return  to  the  Republic,  together 
with  the  canal  and  railroad,  at  the  expiration  of  the  conces- 
sionary period.  There  was  also  granted  a  strip  of  land  200 
meters  wide  on  each  side  of  the  canal;  also  500,000  hectares 
of  public  lands,  with  the  mines  that  might  be  in  them,  to  be 
selected  by  the  company.  The  canal  was  to  be  neutral,  a 
maximum  of  charges  was  fixed,  and  the  Republic  was  to 
receive  certain  annual  payments  of  money  during  the  life 
of  the  concession.  The  concessionaire  was  authorized  to 
make  an  arrangement  with  the  Panama  Railroad  Comi>any, 
and  there  were  other  details  favorable  to  the  concessionaire, 
Colombia,  and  the  general  public  which  might  use  the  canal. 

This  contract  of  concession  was  by  its  terms  transferable, 
but  was  absolutely  forbidden  to  be  ceded  or  mortgaged  in 
any  way  to  a  foreign  nation  or  government. 

The  concession  was  transferred  by  the  concessionaire  on 
July  6,  1879,  to  M.  Ferdinand  de  Lesseps,  founder  of  the 
Universal  Company  of  the  Interoceanic  Canal  of  Panama, 
hereinafter  referred  to  as  the  ^'Old  Panama  Canal  Com- 
pany." This  company  began  the  work  on  the  canal,  and 
continued  it  until  1888,  when,  after  the  (Expenditure  of  a 
vast  amount  of  money,  it  became  involved  in  financial  dif- 
ficulties and  was  placed,  in  February,  by  the  civil  tribunal 
of  the  department  of  the  Seine  in  France  (see  Exhibit  H)  in 
charge  of  a  liquidator,  who  was  authorized,  among  other 
things,  to  contribute  or  turn  over  the  assets  to  a  new  com- 
pany, the  organization  of  which  was  then  contemplated, 
and  which  will  be  referred  to  hereinafter  as  the  ''New 
Panama  Canal  Company," 

On  December  26,  1890,  a  law  of  Colombia  (Exhibit  C) 
granted  to  the  liquidator  of  the  Old  Panama  Canal  Com- 
pany a  prorogation  of  ten  years  for  the  completion  of  the 
canal,  providing  as  a  condition  that  he  should  transfer  the 
whole  of  the  assets  of  the  company  in  liquidation  to  a  new 
company,  which  was  to  undertake  the  completion  of  the 
work,  and  that  the  new  company  should  be  organized  with 
a  sufficient  capital,  and  should  recommence  the  work  of 
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excavation  not  later  than  February  28,  1893.  This  new 
law  confirmed  the  contract  of  concession  of  1878,  and  pro- 
vided for  the  receipt  by  the  Colombian  Government  of 
10,000,000  francs  and  50,000  shares  in  the  proposed  new 
company. 

A  law  of  Colombia  of  1892,  by  article  1,  authorized  the 
Executive  authority  to  modify  the  contract  of  December, 
1890,  between  the  minister  of  foreign  affairs  and  the 
liquidator,  concerning  the  prorogation  for  the  opening  of 
the  canal,  apd  by  article  2  authorized  the  Executive  to 
extend  the  time  for  constituting  the  proposed  new  company 
and  recommencing  the  work,  and  provided:  ''If  the  Gov- 
ernment does  not  make  use  of  the  authorization  given  by 
article  1  of  the  present  law,  it  is  fully  empowered  to  make 
a  new  contract,  which  will  not  require  to  be  approved  by 
Congress." 

The  Executive  made  a  contract  in  which  a  greater  time, 
viz,  until  October  31,  1894,  was  allowed  for  constituting 
the  new  company  and  beginning  the  work,  and  it  was 
therein  declared  that  the  term  of  ten  yeai-s  mentioned  in 
the  prorogation  of  1890  should  begin  upon  the  organization 
of  the  company.  The  time  for  the  beginning  of  the  ten 
years  had  not  been  specifically  mentioned  in  the  law  of 
1890.  No  subsequent  law  of  the  Colombian  Congress  on 
the  subject  has  been  found. 

The  new  company  was  constituted  definitively  on  October 
20,  1894.  (See  Exhibit  J.)  ,This  would  accordingly  make 
the  ten  years  end  in  October,  1904. 

The  Executive  power  of  Colombia,  in  April,  1900,  under- 
took to  grant  to  the  New  Panama  Canal  Company  a  further 
extension  of  six  years  from  October,  1H04.    (See  Exhibit  C.) 

After  the  judgment  of  the  civil  tribunal  of  the  Seine  of 
February  4, 1889,  appointing  a  liquidator  of  the  Old  Panama 
Canal  Company  and  authorizing  him,  among  other  liquida- 
tion proceedings,  to  contribute  to  the  projected  new  com- 
pany the  assets  of  the  former,  the  liquidator  continued  the 
work  of  the  canal  as  liquidator,  entering  into  arrangements 
for  that  purpose  with  the  contracting  companies  which  had 
been  engaged  in  excavating,  until  the  formation  of  the  new 
compan}' in  1894,  when  he  entered  into  a  contract  of  con- 
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tribution  with  the  founders  of  that  company  to  turn  over 
the  assets. 

This  contract  took  the  form  of  stipulations  in  the  by-laws 
of  the  New  Panama  Canal  Company,  articles  5,  etc. 
(Exhibit  I.)  These  articles  declared  that  the  liquidator  con- 
tributed to  the  new  company  all  the  rights  which  had 
resulted  for  the  company  in  liquidation  from  the  laws, 
decrees,  and  other  acts  of  the  Government  of  Colombia;  all 
the  works,  plants,  workshops,  buildings,  hospitals,  materiel, 
etc.,  belonging  to  his  company;  all  the  plans,  drawings, 
studies,  and  documents  of  all  kinds  concerning  the  con- 
struction or  operation  of  the  canal;  the  l)enefit  of  all  con- 
tracts with  third  persons;  all  guarantee  funds  on  deposit; 
the  whole  to  be  the  property  of  the  new  company.  The 
articles  also  contributed  a  large  majority  of  shares  of  stock 
in  the  Panama  Railroad  Compan}',  a  New  York  corporation, 
which  shares  had  been  purchased  by  the  company  in  liquida- 
tion; but  this  last  contribution  was  conditional;  that  is  to 
say,  should  the  canal  be  duly  completed  it  was  to  remain 
good,  but  should  the  canal  be  attempted  and  partly  con- 
structed by  the  new  company,  but  not  completed  within  the 
time  allowed  by  the  concession,  the  shares  were  to  return  to 
the  liquidator;  and  should  the  new  company  vote  not  to 
attempt  the  construction  of  the  canal,  or  vote  to  raise  money 
for  that  purpose  but  fail  to  get  it,  then  an  indemnity  of 
20,000,000  francs  was  to  be  paid  to  the  liquidator  and  the 
railroad  shares  to  belong  to  the  new  company. 

This  conti'act  of  contribution  stipulated  in  favor  of  the 
liquidation  of  the  old  company  60  per  cent  of  the  net  profits 
of  the  enterprise,  and  this  was  to  be  reduced  to  50  per  cent 
if  the  canal  should  not  be  attempted  and  if  the  unconditional 
title  to  the  railroad  shares  should  be  acquired  by  the  new 
compan}'  in  the  manner  that  has  just  been  explained.  (See 
Exhibite  L  and  I.) 

The  rights  as  to  the  railroad  shares  were  to  remain  inalien- 
able by  the  New  Panama  Canal  Company  until  payment  of 
the  20,000,000  fmncs  or  the  complete  construction  of  the 
canal  within  the  time  allowed  by  the  concession.  There  was 
also  reserved  to  the  liquidator  the  right  to  a  commission  of 
inspection  to  examine  the  proceedings  of  the  new  company. 
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In  the  interval  between  the  appointment  of  the  liquidator 
in  1889  and  this  contract  of  contribution  of  October,  1894, 
divers  suits  were  brought  against  the  liquidator,  which  were 
the  more  embarrassing  because  of  the  legal  character  of  the 
Old  Panama  Canal  Company.  He  accordingly  applied  to  the 
French  Parliament  for  a  special  law  to  regulate  the  liquida- 
tion of  the  company,  and  such  a  law  was  passed  on  July  1, 
1893.  (Exhibit  B.)  This  law  will  be  frequently  referred  to 
hereinafter. 

In  the  course  of  mising  funds  the  Old  Panama  Canal  Com^ 
pany  had  issued  a  great  number  of  bonds  of  different  kinds. 
(See  Exhibit  13.)  The  last  issue  before  the  company  went 
into  liquidation  was  an  issue  of  what  have  come  to  be  known 
as  "lottery  bonds" — that  is  to  say,  bonds  whiph  were  also 
in  a  sense  lottery  tickets.  These  were  authorized  b}^  another 
special  law  of  France  of  June  8,  1888.     (Exhibit  F.) 

Of  the  money  received  from  the  subscribers  of  these  bonds, 
namely  360  fi'ancs  each,  the  Old  Panama  Canal  Company  took 
300  francs  and  60  francs  were  turned  over  to  another  com- 
pany, to  be  invested  and  to  provide  both  a  sinking  fund  to 
reimburse  the  bonds  from  time  to  time,  and  in  the  meantime 
to  furnish  funds  to  pay  the  prizes  of  the  lottery.  This  com- 
pany is  still  in  operation.  Its  members  are  the  subscriber 
to  the  lottery  bonds  themselves.     (Exhibit  13.) 

Another  special  law  of  France  after  the  dissolution  of  the 
Old  Panama  Canal  Company  authorized  the  liquidator  to 
issue  some  of  the  same  lottery  bonds. 

The  bonds  in  his  hands  unissued  were  not  among  the  rights 
contributed  by  him  to  the  New  Panama  Canal  Compan3\ 

The  latter  company  resumed  the  work  on  the  canal  imme- 
diately upon  organizing  itself,  having  taken  in  a  cash  capital 
of  60,000,000  francs,  subscribed  hy  divers  persons,  including 
some  of  the  old  contractors,  some  of  the  bondholders  and 
stockholders  of  the  old  company,  and  some  outside  persons, 
and  has  continued  the  work  until  the  present  time. 

The  liquidation  of  the  Old  Panama  Canal  Company  has 
likewise  continued  under  the  special  law  of  July  1,  1893, 
concerning  it. 

In  1901  the  question  of  a  purchavse  of  the  rights  and  prop- 
erty of  the  New  Panama  Canal  Company  by  the  United  States 
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was  much  discussed  in  France  and  the  United  States,  and 
on  January  9,  1902,  an  official  oflfer  (see  Exhibit  T)  was 
made  by  the  officers  of  that  company  to  sell  to  the  Govern- 
ment of  the  United  States  all  the  property  and  rights  of 
the  company  on  the  Isthmus  of  Panama  and  its  archives  in 
Paris  for  $40,000,000. 

This  offer  had  been  authorized  by  vote  of  the  general 
meeting  of  stockholders  of  the  company  (see  Exhibit  T), 
and  the  liqiudator  and  the  official  representative  (called  the 
"mandataire")  of  the  bondholders  of  the  Old  Panama  Canal 
Company,  whose  appointment  had  been  provided  for  by  the 
special  law  of  July  1,  1893,  announced  their  consent  to  the 
sale  in  formal  proceedings  in  the  civil  tribunal  of  the  Seine, 
by  which  that  law  required  all  acts  of  the  liquidator  tending 
to  alienate  the  assets  of  the  old  company  to  be  approved. 

The  civil  tribunal  of  the  Seine  approved  such  consent  of 
the  liquidator  by  a  judgment  of  March  19,  1902.  (Ex- 
hibit 4.) 

A  division  of  the  140,000,000  between  the  new  company 
and  the  liquidator  was  settled  by  arbitration,  and  the  sub- 
mission by  the  liquidator  of  this  matter  to  arbitration  was 
approved  by  another  judgment  of  the  civil  tribunal  of  the 
Seine,  dated  August  2,  1901.     (Exhibit  O.) 

One  of  the  bondholders  of  the  Old  Panama  Company,  a 
M.  Donnadieu,  went  into  court  and  asked  the  civil  tribunal 
of  the  Seine  to  set  aside  and  annul  its  own  judgment  approv- 
ing the  consent  of  the  liquidator  to  the  sale  to  the  United 
States  and  questioning  the  new  company's  right  to  sell;  but 
the  tribunal,  by  judgment  of  July  3,  1902  (Exhibit  5), 
decided  that  he  had  no  right  of  action,  because,  under  the 
special  law  of  1893,  he  was  represented  for  such  purposes 
by  the  mandataire  of  the  bondholders,  and  that  he  had  no 
right  to  question  the  power  of  the  New  Panama  Canal  Com- 
pany to  sell,  having  no  legal  relations  with  that  compan3\ 

This  judgment  was  confirmed  upon  the  same  reasons  given 
below,  by  judgment  of  the  court  of  appeals  of  Paris  of 
August  5,  1902.     (Exhibit  6.) 

For  convenience  in  pursuing  the  investigation,  all  objec- 
tions known  to  have  been  stated  in  Congressional  debates 
and  elsewhere  to  the  satisfactory  character  of  the  title  pro- 
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posed  to  be  given  by  the  New  Panama  Canal  Company  to 
the  United  States  were  formulated.  (Exhibit  1.)  These 
were  ia  the  same  terms  communicated  to  the  officers  and 
lawyers  of  the  company,  in  order  that,  while  the  investiga- 
tion was  pursued  and  the  conclusions  herein  stated  reached 
independently  of  them,  they  might  draw  up  and  submit 
whatever  they  saw  fit  by  way  of  comment  upon  those  objec- 
tions. They  have  recently  handed  me  a  legal  opinion  or 
brief,  a  translation  of  which  is  among  the  papers  hereto 
annexed.     (Exhibit  2.) 

In  addition  to  taking  that  step  we  have  obtained,  inde- 
pendently of  them,  a  special  stenographic  report  of  the  oral 
arguments  made  in  a  recently  decided  case  in  the  court  of 
appeals  of  Paris,  in  which  the  sale  of  the  canal  property 
was  opposed  by  one  Donnadieu,  as  already  mentioned. 
(Exhibit  6.) 

The  objections  referred  to,  except  the  last,  which  is  that 
Congress  authorized  a  purchase  onl}^  from  the  new  company 
and  not  from  the  old,  whereas  it  is  alleged  that  the  property 
has  become  again  that  of  the  old  company,  resolve  them- 
selves into  reasons  in  support  of  the  following  propositions: 

1.  That  the  new  company  has  not  power  to  sell  the  canal 
and  railway  property. 

2.  That  the  liquidator  has  not  power  to  consent  to  such 
sale. 

3.  That  the  French  courts  have  not  power  to  authorize 
the  liquidator  and  new  company,  or  either  of  them,  to  enter 
into  the  sale. 

4.  That,  at  all  events,  the  United  States  would  take  the 
property  as  a  trust  fund  subject  to  the  total  obligations  to 
the  stockholders,  bondholders,  and  the  other  creditors  of 
both  companies. 

It  will  be  convenient  to  examine  the  law  bearing  upon 
these  four  propositions  in  their  order. 

I.  The  first  is:  That  the  new  company  has  not  power  to 
sell  the  ainal  and  railway  property. 

This  requires  a  l>rief  statement  of  the  history  and  nature 
of  such  a  company,  in  view  of  the  law  of  France. 

Our  conceptions  of  charters  and  corporations  and  privi- 
leges enjoyed  by  corporations,  as  well  as  the  notion  of  their 
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being  unable  to  act  bey6nd  the  ability  infused  into  them  by 
their  charters,  are  here  very  misleading,  but,  notwithstand  • 
ing  this,  there  are  abundant  conceptions  belonging  to  our 
system  which  can  enable  us  to  understand  these  French 
associations. 

There  once  existed  in  France  concerns  similar  to  our 
corporations,  taking  their  character  from  royal  and  feudal 
institutions,  but  it  is  to  be  remembered  that  France  passed, 
more  than  a  century  ago,  through  a  revolution  in  which 
almost  everything  of  that  kind  was  destroyed  as  though  by 
fire. 

It  was  one  of  the  acts  of  the  French  Revolutionary  Con- 
vention to  declare  "the  liberty  of  industry." 

The  New  Panama  Canal  Company  is  an  anonymous  part- 
nership or  association,  composed  of  shareholders  (Soci^t^ 
Anonyme  par  Actions),  which,  in  view  of  its  object,  is  of  a 
non-commercial  or  non-traflScking  kind,  but  subjected  bv  a 
law  of  August  1,  1893,  to  an  act  concerning  commercial 
associations  passed  in  1867,  and  to  the  commercial  code 
and  the  customs  of  conunerce.  All  anonymous  associations 
formed  since  August  1,  1893,  are  subject  to  the  same,  and 
are,  legally  speaking,  commercial,  though  in  fact  not  so. 

The  old  company  is  an  anonymous  partnei-ship  which  vol- 
untarily took  the  form  of  an  anonymous  association  of 
shareholders,  but  is  not  ruled,  and  never  was  ruled,  by  the 
law  of  1867  or  the  code  and  customs  of  commerce,  but  only 
by  the  Civil  Code,  having  been  formed  before  August  1, 
1893,  and  not  being  coDMuercial  in  its  object  or  business. 

Anonymous  associations  or  partnerships  have  not  the 
names  of  the  partners,  but  a  name  merely  descriptive  of 
their  object  or  business. 

The  essential  or  fundamental  nature  of  both  companies  is 
that  of  voluntary  partnership,  as  we  understand  that.  The 
powers,  accordingly,  are  those  which  an  individual  French- 
man has  under  the  general  rules  of  law — an  individual  mer- 
chant corresponding  to  the  new  company,  and  an  individual 
who  is  not  a  merchant  to  the  old  company.  As  an  indi- 
vidual can  sell  what  belongs  to  him  to  whomsoever  he  pleases 
(unless  some  third  person  has  a  claim  such  as  properly  war- 
rants him  in  opposing  the  sale  in  order  to  subject  the  prop- 
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erty  to  a  debt  owing  to  him,  or  the  like),  so  one  of  these 
associations  of  either  kind  can  ordinarily  dispose  of  its 
property. 

In  the  case  of  commercial  associations  proper,  to  which 
the  new  company,  the  one  we  are  now  considering,  has  been 
assimilated  and  added  by  the  genei'al  law  already  referred 
to  of  August  1,  1893,  the  legislature  of  France,  in  view  of 
the  usually  large  capital  and  the  great  number  of  stock- 
holders, bondholders,  and  other  creditors,  has  imposed  a 
few  restrictive  rules  (act  of  1867  and  amendment  of  August 
1,  1893,  Exhibit  3)  for  the  greater  security  of  the  partners 
and  of  third  persons,  requiring  publication  of  the  by-laws, 
a  certain  amount  of  stock  to  be  represented  at  certain  stock- 
holders' meetings,  the  paying  up  of  subscriptions,  etc. ;  but 
these  do  not  change  the  essential  character  of  the  concerns 
as  partnerships;  do  not  establish  any  tie  between  them  and 
the  Government,  or  any  obligations  from  them  to  the  Gov- 
ernment, and  do  not  forbid  the  exercise  of  the  liberty  to 
dispose  of  the  property  of  the  concerns  as  f reelj'^  as  an  indi- 
vidual is  able  to  dispose  of  his,  if  no  special  law  forbids  and 
if  he  is  solvent  and  not  under  some  particular  contractual 
or  other  like  obligation  to  retain  the  property.  This  New 
Panama  Company  is  quite  solvent. 

The  act  of  1867  already  referred  to  provides,  in  section 
21,  the  first  section  under  the  title  of  "Anonymous  associ- 
ations," as  follows: 

''  21.  In  the  future,  anonymous  associations  may  be  formed 
without  authorization  by  the  Government.  They  can,  what- 
ever may  be  the  number  of  the  associates,  be  formed  by  a 
document  of  a  private  character  ("  sous  seing  priv^")  made 
in  duplicate.  They  are  subject  to  the  provisions  of  articles 
29,  30,  32,  33,  34,  36  of  the  Code  of  Commerce  and  to  all 
provisions  contained  in  this  title." 

Lyon-Caen  and  Renault,  Treatise  on  Commercial  Law, 
say  that  ''the  law  of  23d  of  May,  1863,  modified  the  code's 
requirement  of  the  authorization  by  administration  to  the 
extent  of  exempting  from  the  requirement  a,ssociations  hav- 
ing a  capital  exceeding  20,000,000  francs;  ♦  *  *  the 
law  of  1867,  which  has  repealed  the  law  of  1863,  has  not  set 
anonymous  associations  free  to  constitute  themselves  and  to 


Digitized  by  VjOOQIC 


Tlui  President  157 

perform  their  functions  as  they  may  see  fit.  In  the  interest 
of  stockholders  and  third  persons  it  has  imposed  some  rules 
(articles  41,  42,  47)  which,  from  the  nature  of  things,  are 
much  the  same  as  those  that  same  law  has  established  for 
associations  of  commandite  par  action.  The  legal  regula- 
tion of  the  two  kinds  of  societies  par  actions  (that  is  to  say, 
having  stock)  has  thus  become  the  same  in  this,  that  since 
then  neither  of  them  is  submitted  to  a  previous  authoriza- 
tion or  to  the  surveillance  of  the  administration,  but  they 
enjoy  only  a  liherty  regulated  hy  the  7^?a\'' 

In  a  judgment  of  July  19,  1899,  the  civil  tribunal  of  the 
Seine,  in  deciding  a  controvei-sy  between  the  liquidator  of 
the  Old  Panama  Company  and  the  company  formed  in  1888 
to  take  .care  of  the  so-called  lottery  bonds,  discussed  the 
diflferent  situation  of  a  civil  association  formed  before  1893^ 
such  as  was  the  Old  Panama  Company,  and  that  of  a  more 
recent  association,  and  held  that  the  civil  association  for 
taking  care  of  the  bonds  did  not  ''come  under  the  control 
of  the  law  of  July  24,  1867,  which  applies  only  to  commer- 
cial associations.  ♦  ♦  *  That  it  is  th^  Civil  Code  alone 
which  rules  the  civil  associations  to  determine  the  rights 
and  suits  of  those  interested,  whatever  form  those  civil 
associations  may  have  taken  in  order  to  constitute  them- 
selves; that  the  agreement  shown  by  the  by-laws,  accepted 
by  all  and  by  the  company  of  Panama  itself,  is,  therefore, 
the  luw  of  the  parties;  that  it  has  been  observed  in  the  call- 
ing and  in  the  composition  of  the  extraordinar}-  general 
meeting  of  July  25,  1898,  which,  consequently,  can  not  be 
criticised  from  this  point  of  view." 

But  we  are  at  present  discussing  the  power  of  the  new 
company  to  sell,  and  it  would  seem  to  follow  from  what  has 
been  said  that  it  has  the  power,  just  as  an  individual  would 
have  pwer  to  sell  his  proi)erty,  unless  some  special  statute 
has  forbidden  this  or  made  it  unlawful,  since  it  is  a  solvent 
company  without  bondholders,  as  appears  from  its  annual 
reports  hereto  appended.  (Exhibit  N.)  It  is  essentially  a 
partnership,  subject  to  a  few  statutory  regulations  about 
entirely  diflferent  matters. 

It  has  been  suggested,  however,  that  its  contractual  obli- 
gation to  the  old  company  to  pay  60  per  cent  of  the  earnings 
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of  the  canal  restrains  it.  And  this  may  well  be  true;  but 
this  contractual  obligation  of  a  partnership  is  the  same  as 
though  an  individual  had  agreed  to  complete  the  canal  and 
to  pa}^  the  60  per  cent,  and  is  therefore  such  an  obligation 
as  can  be  released  by  the  other  contracting  party.  If  so 
eflfectually  waived  by  the  other  contracting  party,  no  one. 
else  could  complain  or  question. 

Being  a  merely  contractual  obligation  of  a  private  part- 
nership for  the  benefit  of  another  private  concern,  there  is 
no  principle  of  law  which  would  make  the  new  company 
unable,  with  the  consent  of  the  other  contracting  party,  to 
make  use  of  its  liberty  to  dispose  of  what  belongs  to  it. 
There  is  no  lack  of  power,  or  vires. 

Whether  from  the  point  of  view  of  the  bondholders  and 
other  creditors  of  the  old  compan}',  and  the  power  of  the 
liquidator,  it  is  just  and  lawful  for  him  to  set  free  the  new 
company  is  a  question  to  be  separately  discussed  hereinafter. 

It  has  also  been  suggested  that  the  so-called  lottery  bond 
law  of  1888,  providing — ''Art.  3.  All  machinery  necessary 
for  the  accomplishment  of  the  work  shall  be  made  in  France. 
The  raw  materials  shall  be  of  French  origin" — is  a  special 
law  containing,  by  some  implication,  a  prohibition  to  the 
new  company  to  sell  to  one  who  could  not  be  expected 
to  be  subject  to  such  provisions  of  law,  or  else  subject- 
ing any  purchaser  of  the  property  of  the  new  company 
to  those  provisions,  so  that  he  would  be  bound  to  proceed 
accordingly. 

It  has,  besides,  been  supposed  (but  enough  has  been  said 
to  indicate  the  error  of  that)  that  this  law  of  1888  is  proof 
that  the  Government  of  France  is  represented  by  or  bound 
up  with  companies  generally  in  such  a  way  that  the  express 
consent  of  that  Government  is  necessary  to  authorize  any 
sale  of  the  whole  of  it$  property  by  the  new  company. 

This  law  was  purely  exceptional,  intended  to  give  an 
unasual  right  to  the  old  company  in  the  matter  of  issu- 
ing bonds,  which  are  in  effect  lottery  tickets  also,  lotteries 
having  been  prohibited  in  France  by  a  law  of  1836. 

The  Government,  as  a  compensation  to  the  nation  in  gen- 
eral for  permitting  this  unusual  thing,  required  the  company 
so  specially  privileged  and  benefited  to  use  French  machin- 
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ery  and  materials.  But  in  view  of  the  general  relations  of 
the  Government  to  these  free  partnership  associations,  it 
would  be  going  a  long  distance  to  see  in  this  an  order 
intended  to  be  addressed  to  any  individual  or  other  pur- 
chaser of  property  from  the  company  which  was  thus  given 
the  benefit  of  the  unusual  privilege,  and  still  more  to  deduce 
a  mortgage  or  a  lien  attaching  to  any  property  it  might  sell 
into  whosesoever  hands  it  might  come. 

The  French  legislature  by  act  of  1889 — the  company  hav- 
ing dissolved  and  ceased  to  require  to  any  great  extent 
machinery  and  raw  materials — passed  another  law  author- 
izing the  liquidator  to  issue  some  of  the  unsold  bonds  ^  but, 
of  course,  as  bonds  of  the  old  company,  which  still  existed 
for  the  purposes  of  liquidation,  and  providing  that  in  case 
the  liquidator  should  transfer  or  cede  ita  assets  to  a  company 
organized  for  finishing  the  canal,  the  new  company  should 
not  issue  the  bonds  which  might  at  that  time  remain  unsold 
otherwise  than  on  the  conditions  determined  by  the  law  of 
June,  1888,  concerning  the  minimum  of  the  selling  price 
and  the  payment  of  interest. 

But  the  new  company  has  remained  a  stranger  to  the 
lottery -bond  scheme.  It  has  not  enjoyed  the  privilege  of 
issuing  those  bonds;  the  still  unissued  bonds  have  been  re- 
tained by  the  liquidator  and  were  not  contributed  l)y  him 
to  the  new  company,  and  they  are  no  part  of  what  it  is  now 
proposed  to  sell  to  the  United  States. 

The  nature  oif  the  provisions  of  law  concerning  materials 
and  machinery  is  such  that  the  requirement  to  obtain  these 
in  France  was  not  in  any  way  to  benefit  the  bondholders  or 
any  other  specific  individuals,  or  even  the  French  Govern- 
ment itself,  but  the  people  of  France  indefinitely. 

The  expected  benefit  was  a  vague  and  indefinite  one,  re- 
served by  the  Government  as  compensation  for  something 
which  the  now  proposed  purchaser  would  not  get,  viz,  the 
privilege  of  issuing  lottery  tickets  as  an  inducement  to  a 
loan  the  company  had  already  a  right  to  get;  and  only  the 
Government  of  France,  which  is  acquiescing  in  the  proposed 
sale,  with  a  full  knowledge  that  the  foreign  purchaser  would 
not  think  of  going  to  France  for  his  materials,  could  ask 
that  such  materials  and  machinery  should  be  purchased  in 
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France.  No  bondholder  or  stockholder  or  creditor  can  ask, 
or  could  possibly  desire  to  ask,  that  that  order  burdening 
the  old  company  should  be  transferred  to  a  purchaser.  It 
seems  to  be  clear  that  no  request  from  the  French  Govern- 
ment will  be,  or  could  justly  be,  made;  and  further,  that  if, 
by  the  law  of  1888,  the  legislature  intended  to  say  that  any 
remote  purchaser  of  property  from  a  free  partnership  con- 
cern must  be  a  person  subject  to  the  laws  of  France,  or  that 
no  sale  to  ^fm^eign  company  or  concern  could  be  made,  the 
legislature  used  no  word  to  express  that  idea.  The  United 
States  will  not  be  a  French  successor  of  this  French  com- 
pany, enjoying  French  privileges  and  bound  b}^  French  law, 
but  a  foreign  purchaser  of  property  belonging  to  it  in  a 
foreign  country. 

It  may  be  remarked,  in  passing,  that  so  far  from  the  canal 
project  and  undertaking  being  those  of  the  Government  of 
France  as  a  Government,  it  is  clear  that  the  concession  by 
Colombia  was  made,  not  to  France,  but  to  private  pei*sons 
and  a  private  company,  and  that  the  concession  itself  for- 
bids the  belief  that  Colombia  was  willing,  at  the  time,  to 
make  the  concession  to  or  for  any  foreign  government.  The 
canal  is  not  in  France,  but  in  Colombia.  It  is  not  built  in  pur- 
suance of  the  governmental  obligations  of  France  to  provide 
highways  in  France  for  the  French  people.  It  is,  in  short, 
a  canal  of  great  public  interest  in  Colombia,  which  fact  led 
Colombia  to  declare  it  a  work  of  public  utility,  so  as  to  au- 
thorize the  private  concessionary  to  make  use  of  what  we 
call  the  right  of  eminent  domain,  or  forcible  expropriation 
of  private  property;  but,  as  far  as  the  nation  and  Govern- 
ment of  France  are  concerned,  it  is  a  canal  in  a  foreign 
country  partially  constructed  by  a  private  French  concern 
in  the  nature  of  a  free  partnership. 

France  could  have  prohibited  the  French  private  company 
from  selling  to  outside  persons  or  concerns,  if  it  desired  to 
retain  the  benefit  of  the  purchase  of  materials  in  France, 
but  France  can  not  make  laws  directly  binding  either  out- 
side persons  or  property  in  Colombia  after  it  ceases  to  be 
owned  by  Frenchmen.  However,  France  passed  no  such 
law,  and  such  companies,  as  we  have  shown,  are  left  by  her 
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as  free  to  sell  what  they  owned  either  to  Frenchmen  or  for- 
eigners as  individual  Frenchmen  are. 

But  it  is  not  sufficient  to  show  that  there  rests  in  the  New 
Panama  Canal  Company,  or  in  its  associates  or  stockholders, 
somewhere^  the  right  to  make  this  sale,  or  divest  themselves 
of  their  rights  in  favor  of  a  new  concessionary  of  Colombia, 
so  far  as  their  powers  under  the  law  of  France  are  concerned. 

It  is  still  necessary  to  know  that  the  "general  meeting" 
of  stockholders,  so  called,  which  has  authorized  the  offer, 
reserving  the  right  to  itself  to  ratify  the  sale,  has  the  power 
to  so  offer  and  ratify  that  sale,  and  that  it  is  not  necessary 
to  have  unanimous  action  by  the  shareholders. 

The  ''general  meeting"  of  stockholdei-s  receives  its  pow- 
ers from  the  by-laws,  and  the  by-laws  are  made  by^  the  orig- 
inal stoc^kholders  or  founders.  It  should  always  be  kept  in 
mind  in  this  connection  that  they  are  partners  who  have 
associated  upon  ceiiBin  terms  and  that  a  partnership  agree- 
ment can  not  be  changed  by  less  than  (dl  of  the  partners. 

Sometimes  the  b3^-laws  {utatxits)  delegate  authority  to  the 
"genei-al  meeting"  to  alter  those  by-laws  in  certain  speci- 
fied particulars.  When  that  is  done  the  general  meeting  is, 
as  it  were,  both  a  constitutional  convention  and  a  legislature 
of  the  association. 

The  Government  of  France,  prior  to  1867,  authorized, 
through  the  executive  administration,  the  by-laws  of  com- 
mercial associations,  to  which  the  New  Panama  Company, 
created  in  1894,  has  been  assimilated  by  the  act  of  August 
1,  1893;  but,  as  I  have  said,  from  1867  only  certain  very 
general  regulations  were  prescribed  by  statute,  and  other- 
wise the  founders  were  left  free  to  make  such  by-laws  as 
they  saw  fit. 

There  is  nothing  in  the  act  of  1867  or  the  amendment  of 
1893  forbidding  the  most  extensive  powers  to  be  conferred 
by  the  by-laws  of  the  founders  upon  the  general  meeting. 

On  the  contrary,  the  authors  already  quoted  (same  vol- 
ume, sec.  864)  say  that  the  question  is  much  discussed 
whether,  in  the  absence  of  any  delegation  of  power  by  the 
by-laws — i.  e.,  when  they  are  silent  on  the  subject — the 
general  meeting  has  not  this  power  of  alteration.     They  sajr 
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it  is  poiDted  out  that  if  "'unanimity  among  the  stockholders 
is  required,  alterations  of  the  most  necessary  character  to 
the  carrying  on  and  development  of  the  association  will  be 
rendered  diflScult,  even  impossible."  They  say  that  it  is 
also  claimed  that  in  the  general  meetings,  which  have  to 
deal  with  questions  concerning  a  collective  personality, 
there  should  be  power  to  lay  down  the  Jaw,  because  the 
persons  composing  the  association  have  renounced  their 
individual  rights  in  favor  of  the  collective  interest.  They 
add,  however,  "  We  think,  on  the  contrary,  that,  in  the 
absence  of  a  formal  clause  in  the  by-laws,  alterations  in 
them  can  not  be  made  except  with  the  unanimous  consent  of 
the  shareholders." 

It  happens  that  the  by-laws  of  the  New  Panama  Canal 
Company  are  not  silent,  but  expressly  give  very  extensive 
powers  to  the  general  meeting  which  proposes  to  make  the 
sale.  Title  9  of  those  by-laws  (Exhibit  I),  under  the  head- 
ing "Amendments  to  the  by-laws — Liquidation,"  has  the 
following: 

*'Art.  60.  If  experience  shall  show  the  expediency  of 
modifying  or  adding  to  the  present  by-laws,  the  geneml 
meeting  shall  proceed  to  do  that  in  the  manner  set  forth  in 
articles  61  and  62  hereof. 

*'It  may  especially  decide  in  regard  to  a  reduction  of  the 
capital  stock;  a  reduction  of  the  fixed  duration  of  the  asso- 
ciation, an  extension  of  it,  or  an  earlier  dl^Holuflon  of  the 
association;  its  fusion  with  other  associations;  it  may  even 
effect  all  and  any  modifications  bearing  upon  the  object  of 
the  association  without,  however,  altering  its  essence. 

"'Art.  63.  In  case  of  the  dissolution  of  the  company,  the 
general  meeting,  on  the  proposal  of  the  council  of  adminis- 
tration, determines  the  method  to  be  adopted  for  liquidating 
or  for  the  constitution  of  a  new  company;  it  appoints  the 
liquidator  or  liquidators,  and  can  give  them  the  most  exten- 
sive powers." 

Articles  61  and  62  referred  to  contain  merely  details 
(taken  from  the  regulations  of  the  act  of  1867)  as  to  the 
composition  of  a  general  meeting  ciipa})le  of  carrying  out 
article  60. 

It  would  be  a  violation  of  article  60  to  use  the  funds  of 
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the  association  to  build  a  canal  in  Spain.  That  would 
essentially  alter  the  object  or  business  to  be  carried  on. 

The  general  meeting  thus  has  the  power  to  amend  or  add 
to  the  by-laws  in  any  way  not  altering  the  business  to  be 
carried  on,  and  therefore  to  adopt  by-laws  giving  itself  or 
the  president  or  council  of  administration  any  powers 
concerning  the  sale  of  the  assets  that  it  sees  fit  to  give. 

Having  all  the  powers  of  the  shareholders,  with  the  single 
exception  above  mentioned,  I  do  not  see  that  a  resolution 
directly  authorizing  or  ratifying  the  sale,  if  published  in 
the  manner  required  for  amendments  of  the  by-laws,  would 
be  contrary  to  any  law%  violative  of  anyone's  rights,  or  in 
excess  of  the  powers  given  to  the  general  stockholders' 
meeting  by  the  by-laws  above  quoted. 

This  great  power  was  properly  conferred  by  the  founding 
partners  because  of  the  impossibility  ol  getting  together 
for  unanimous  consent  the  hundreds  of  thousands  of 
partners. 

II.  The  next  of  the  four  propositions  is — 

2.  That  the  liquidator  has  not  the  iK)wer  to  consent  to 
such  sale. 

This  involves  somewhat  more  complex  problems,  but  they 
do  not  seem  to  be  diflScult  of  solution. 

It  might  be  sufficient  to  say  that  the  civil  tribunal  of  the 
Seine,  given  by  the  geneml  law  and  the  special  act  of  July, 
1898,  jurisdiction  of  the  persons  and  subject-matter,  and 
being  what  we  should  call  a  court  of  general  jurisdiction,  hns 
decided  that  the  rujuidator  han  the  power  to  consent  to  the 
sale,  and  that  the  court  of  appeals,  upon  the  appeal  of  the 
only  person  who  presented  himself  or  claimed  to  have  pre- 
sented himself  within  the  time  and  manner  allowed  by  that 
special  law,  has  decided  against  him  on  appeal. 

He  has  a  right  (during  a  period  of  tw^o  months,  now  run- 
ning) to  ask  the  Court  of  Cassation  to  nullify  the  judgment 
on  appeal,  which  held  that  even  he  had  not  presented  himself 
in  due  time  and  manner  and  that  be  had  no  right  of  action, 
even  if  he  had  been  in  time.  But  in  view  of  the  objections 
which  I  have  mentioned  in  the  beginning  of  this  paper,  it  may 
be  well  to  explain  the  validity  of  the  judgment  or  decision 
that  the  liquidator  has  the  power  to  consent  to  the  sale,  its 
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conformity  with  French  law,  its  reasonableness,  and  its 
effects  with  regard  to  the  stockholders,  bondholders,  and 
other  creditors  of  the  old  company. 

What  is  this  liquidator  and  what  are  the  powers  of  such 
liquidators? 

The  Civil  Code,  which,  as  we  have  seen,  regulates  the 
affairs  of  such  civil  companies,  contains  very  little  with 
regard  to  their  liquidation  or  winding  up,  and  almost  noth- 
ing in  restraint  of  the  liberty  of  the  partners.  (See  title  9. 
"Of  the  contract  of  association.")  It  is  almost  wholly  con- 
fined to  the  general  rights  and  relations  of  individuals.  It 
contains  nothing  about  corporations  or  joint-stock  compa- 
nies or  other  artificial  and  privileged  concerns.  Its  provi- 
sions about  the  ''contmct  of  association"  contemplate  a  mere 
voluntary  partnership  instead  of  a  statutory  or  artificial 
body  in  which  tho  stockholders  have  a  limited  liability,  and 
apply  to  any  and  all  free  partnerships.  They  should  be  read 
in  the  light,  first,  of  the  freedom  of  contract;  and,  secondly, 
of  the  principle  that  third  persons  can  be  bound  by  ample 
notice  of  the  nature  of  the  freely  made  partnership  with 
which  they  may  deal.  As  the  authors  already  quoted  say, 
there  is  nothing  in  the  Civil  Code  or  elsewhere  to  forbid 
(see  sees.  1077-1082)  a  mere  partnership  from  taking  the 
form  of  a  commercial  association  and  letting  the  world  know 
that  its  private  contract  of  association  or  partnership  con- 
templates a  limited  liability.  These  authoi-s  say:  '*We 
believe,  on  the  contrary,  that  the  law  of  1867  [which  contem- 
plates limited  liability  of  commercial  associations]  rules  non- 
commercial associations  as  it  does  commercial  associations 
having  stockholders,  though  constituted  before  the  law  of 
August  1,  1893." 

We  have  seen,  however,  that  the  civil  tribunal  of  the 
Seine  has  held  that  it  does  not,  and  those  authors  themselves 
say  that  the  greater  number  of  judicial  decisions  are  that 
way. 

But  it  is  recognized  by  these  authors,  and  in  the  decisions 
of  the  civil  tribunal  of  the  Seine,  that  the  hankruptcy  laws 
and  the  laws  concerning  the  statutory  institution  ^known 
as  "judicial  liquidation"  have  no  application  to  the  non- 
commercial associations  constituted  before  August  1,  1893, 
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and  that  the  question  of  their  liquidation  is  left  altogether  to 
the  Civil  Code. 

The  Civil  Code,  in  turn,  leaves  it  to  the  will  of  the  proper 
tribunal  and  to  the  general  provisions  of  law  applicable  to 
individuals,  and  especially  to  individuals  in  the  case  of  suc- 
cession after  death.  About  the  only  express  provisions  in 
the  Civil  Code  on  the  subject  are  the  following  articles: 

"1871.  The  dissolution  of  associations  having  terms  [of 
duration]  (»n  not  be  demanded  by  one  of  the  assot^iates 
before  the  expiration  of  the  terms  unless  upon  just  grounds, 
as  where  one  of  the  associates  has  failed  to  live  up  to  his 
engagements,  or  where  an  habitual  infirmity  renders  him 
incapable  of  attending  to  the  affairs  of  the  association,  or  in 
other  similar  cases,  the  legitimacy  and  importance  of  which 
are  left  to  the  determination  of  the  judges."  (Civ.,  1184- 
1865.) 

"The  rules  concerning  partition  of  successions,  the  form 
of  such  partitions,  and  the  obligations  which  result  there- 
from among  the  co-heirs  apply  to  partitions  among  asso- 
ciates." (Civ.,  792,  815  et  seq.,  826;  Code  Procedure,  966 
et  seq.) 

The  liquidation  or  ordinary  winding  up  of  comm-erclal 
associations  formed  after  1867  is  equally  unregulated  by 
statute,  since  it  is  neither  settlement  by  bankruptcy  pro- 
ceedings nor  settlement  by  what  is  technically  "judicial 
liquidation."  The  authors  quoted  say  (sec.  412):  "  It  is  not 
only  from  the  syndic  [in  bankruptcy  proceedings]  that  the 
liquidator  of  an  association  differs,  it  is  also  from  the 
judicial  liquidator  named  in  virtue  of  the  law  of  March  4, 
1889." 

And  in  section  364  they  say:  "The  Code  of  Commerce 
(art.  64)  supposes,  it  is  true,  an  association  in  liquidation 
where  it  speaks  of  associates  who  are  not  liquidators.  Arti- 
cle 61  of  the  law  of  24th  July,  1867,  also  expressly  mentions 
liquidation.  But  no  French  statute  has  defined  the  state  of 
liquidation^  nor  established  tlie  rules  to  govei^n  it;  juri^jyTu- 
dence  (that  is,  judicial  decision)  has  had  to  supply  tluit  ojnis- 
sion,  dravring  vnspi/ration  frotn  the  general  principles  of  law 
amd  the  necessities  of  practice,^^ 

It  appears  that  the  matter  of  liquidation  or  winding  up 
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being  left  thus  to  the  courts,  they  have,  in  a  general  way, 
followed  the  same  plan  for  civil  or  non-trading  associations 
voluntarily  constituted  in  commensal  form  before  1893, 
such  as  the  Old  Panama  Compan}^  as  in  the  case  of  commer- 
cial associations  or  the  associations  assimilated  to  them, 
created  since  1892. 

Bankruptcy  law,  to  repeat,  applies  in  any  event  only  to 
commercial  companies  and  individuals;  the  quasi-bankruptcy 
proceeding  called  '* judicial  liquidation"  is  equally  inappli- 
cable to  this  Old  Panama  Company,  a  non-commercial  com- 
pany created  before  1893.  We  have  simply  a  dissolution 
and  settlement  of  a  partnership  by  the  partners,  if  they  can 
agree  unanimously,  and  if  they  can  not,  then  under  the 
power  of  the  courts  on  general  principles  of  law,  ex  neces- 
sitate. 

But  what  is  left  to  the  courts  is  the  resolution  of  ques- 
tions which  the  laws  do  not  themselves  resolve,  and  the 
necessities  of  the  case  nevertheless  require  to  be  resolved. 
This  is  very  little,  and  we  are  not  to  understand  that  because 
the  partners  can  not  agree  and  the  courts  must  be  resoiled 
to,  the  rights  of  all  concerned,  even  their  rights  of  action, 
are  ended  or  subject  to  the  mere  caprice  of  the  judge.  It 
is  quite  otherwise.  The  Civil  Code  and  the  statutes  and 
recognized  maxims  govern  as  before,  so  far  Jis  it  is  possible 
to  apply  them.  Ordinarily  all  that  the  court  does  is  to  ap- 
point a  liquidator,  and  authorize  him  generally  to  liquidate 
as  he  deems  best. 

The  partnership  is  dissolved,  though  in  a  sense  continuing 
to  exist  (same  authors,  372).  Being  rcvsolved  into  its  units, 
equal  and  having  rights  well  determinc^d  by  the  code,  they 
liquidate  themselves  if  they  can  muininiomly  agree,  or  where 
their  })y-laws  have  provided  for  the  choice  of  a  liquidator 
by  the  general  meeting  (as  they  usually  do),  he  liquidates. 
In  cases  in  which  they  are  not  unanimous  or  have  not  pro- 
vided for  a  li(iuidator,  necessity  requires  the  court  to  name 
one  (same  authors,  sections  368-369,  where  it  is  remarked 
that  foreign  codes  differ  in  permitting  a  mere  majority  to 
decide,  if  a  majority  can  agree  upon  a  liquidator);  and  he  is 
not  an  oflScer  representing  the  court,    but  the  judicially 
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selei'ted  representative  or  agent  of  the  a.s80ciates  to  settle 
or  wind  up  their  affairs. 

The  a.ssociate8  could  give  him  all  their  unlimited  powers 
of  li(]uidating.  If  they  do  not  meet  and  agree  unani- 
mously— and  this  is  obviously  impracticable  among  several 
hundred  thousand  scattered  stockholders — then  the  court 
gives  him  general  powers  or  determines,  from  among  the 
ptncers  of  tlie  associates  or  partners^  what  ones  are  to  be 
given,  and  these  are  confined  to  the  requirements  of  liquida- 
tion or  vrinding  up. 

This  coui'se,  as  I  have  said,  is  regarded  as  necessary  to 
reach  a  liquidation  and  the  partition  to  which  the  individual 
associates  or  partners  are  entitled  (the  code  not  having  pro- 
vided any  method  of  reaching  those  ends)  in  the  absence 
of  the  concurrent,  unanimous  action  of  the  associates  or 
partners. 

If  the  creditors  are  dissatisfied  they  can  (but  not  in  the 
case  of  this  non-commercial  association,  constituted  before 
1893)  apply  for  a  declaration  of  bankruptcy. 

The  authors  already  quoted  say  (sees.  377-379): 

"Foreign  laws,  which  have  concerned  themselves  with 
the  liquidation  of  associations,  have  determined  the  powers 
of  the  liquidators  and  their  obligations;  it  is  not  so  with  us, 
for  the  simple  reason  that  our  Code  of  Commerce  [and  the 
same,  as  I  have  said,  is  true  of  the  Civil  Code]  has  not  treated 
of  liquidation.  As  has  been  said  above,  it  belongs  to  the 
associates  or  to  the  tribunal,  in  naming  a  liquidator,  to 
determine  his  obligations  and  his  powers.  But  it  is  impor- 
tant to  inquire  what  they  are,  in  case  the  act  of  appointment 
is  silent  or  incomplete  on  the  question.  »  *  *  The  liqui- 
dator is  an  agent;  he  is  chosen  by  the  associates,  or  by  the 
court,  to  represent  the  dissolved  society,  to  the  end  of  termi- 
nating its  operations,  paying  its  creditors,  recovering  the 
debts  owing  to  it,  and  thus  getting  at  the  net  assets  which 
are  to  be  partitioned  among  the  associates.  *  *  *  It  is 
necessary  to  admit,  without  restriction,  that  it  is  only  the 
association  (not  the  creditors)  whom  the  liquidator  repre- 
sents. It  is  not  necessary  to  argue  otherwise  from  judg- 
merits  which  canfer  powers  t}te  most  extejislve  upon  the  liqui- 
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dators  for  the  realization  and  pai*tition  of  the  assets.  The 
extent  of  the  powers  of  the  liquidator  can  not  take  from 
the  functions  he  performs  their  essential  character.  As  has 
been  justly  remarked,  however  considerable  we  suppose  the 
powers  of  the  liquidator,  they  can  not  exceed  those  which 
belong  to  the  associates  themselves.  Who,  however,  can 
regard  the  associates  as  the  agents  or  representatives  of 
their  creditors." 

By  a  judgment  of  4th  February,  1889  (Exhibit  H),  a 
liquidator  was  appointed,  in  pursuance  of  article  1871  of  the 
Civil  Code  (above  quoted),  for  the  Old  Panama  Compan}^ 
for  the  reason  that  it  was  in  difficulties,  practically  insol- 
vent, that  a  vain  attempt  had  been  made  to- obtain  an  extra- 
ordinary general  meeting,  that  the  by-laws  did  not  intend 
to,  and  could  not,  deprive  a  shareholder  of  the  right  which 
article  1871  gave  him,  etc.;  and  the  liquidator's  appoint- 
ment was  "with  powers  the  most  extensive,  esi)ecially  to 
cede  or  contribute  to  any  new  association  the  whole  or  part 
of  the  association's  assets,"  etc. 

He  was  not,  however,  authorized  by  the  court  or  by  the 
special  act  of  France  of  1893  to  reorganize  the  old  com- 
pany, and  has  never  undertaken  to  do  so.  That  would  not 
be  liquidating. 

It  seems  to  have  been  supposed  that  the  broad  power 
given  is  something  very  extraordinary^  and  of  doubtful 
validity.  But  the  doubt,  if  there  be  one,  is  certainly  not  as 
to  the  power  to  got  rid  of  all  the  assets.  It  is  rather,  it 
seems  to  me,  as  to  the  power  to  do  other  than  that,  viz,  to 
.contribute  to  another  company,  with  the  result  of  an  indefi- 
nite postponement  of  the  end  of  the  liquidation  or  winding 
up;  not  as  to  the  power  to  turn  over,  or  consent  to  have 
turned  over,  to  a  purchaser  for  cash  the  original  or 
exchanged  assets  of  the  company,  but  luther  as  to  that  of 
beginning  and  continuing  the  agreement  of  contribution 
with  the  new  company  looking  to  future  work  on  the  canal. 
Certainly,  to  sell  the  property  and  obtain  cash  with  which 
to  pay  the  creditors  and  satisfy  the  demands  of  the  associ- 
ates for  a  partition  of  what  remains,  if  anything,  is  one  of 
the  most  ordinar}'^  and  obvious  methods  of  liquidating  in  all 
countries. 
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However,  either  course  would  seem  to  be  within  the  lim- 
its of  legitimate  liquidation.  The  one  adopted  appeared  to 
promise  more  to  the  creditors  and  stockholders  than  that  of 
selling  off-hand  the  remains  of  a  discredited  enterprise  and 
some  machinery  of  little  or  no  value  for  any  other  uses. 

But  it  seems  to  be  supposed  that,  having  made  a  contribu- 
tion which  transferred  the  ownership  of  the  canal  property 
to  a  new  company  for  the  price  of  60  per  cent  of  the  net 
earnings  of  the  completed  canal,  the  liquidator  can  not, 
under  his  original  powers  or  under  any  power  the  court  can 
add  thereto,  sell  or  dispose  of  or  release  for  a  cash  consid- 
eration this  60  per  cent  of  expected  earnings. 

It  is  diflBcult  to  see  wherein  this  property  or  right  is  more 
sacred  or  inalienable  than  the  canal  itself,  which  was  dis- 
posed of  by  the  liquidator  in  1894  to  the  new  company. 

If  it  is  a  debt  owing  to  the  old  company,  represented  by 
the  liquidator,  it  is  an  asset  of  a  very  ordinary  kind,  such 
as  a  liquidator  collects,  compromises,  exchanges,  or  other- 
wise disposes  of  as  seems  best  for  his  principals.  That  is 
what  it  amounts  to,  so  far  as  all  but  the  railroad  property  is 
concerned,  for  the  agreement  of  contribution,  as  embodied 
in  the  by-laws  of  the  new  company,  expressly  provided 
that— 

"The  present  corporation  shall  beconu-  owner  oi  the  prop- 
erty and  rights  hereby  ceded  and  contributed  on  and  from 
the  day  when  it  shall  have  been  finally  constituted,  except, 
however,  what  is  to  be  stated  hereinafter  in  regard  to  the 
Panama  Railroad." 

Neither  is  it  apparent  why,  if  the  tribunal  could  have 
originally  authorized  a  sale  of  all  the  property  or  assets  of 
whatever  kind,  it  has  any  less  power  to  do  so  now. 

If  the  title  to  the  railroad  stock  is  in  any  sense  still  in  the 
old  company,  all  the  more  clearly  it  can  be  sold  by  the 
liquidator  as  an  ordinary  unexchanged  asset,  or  quit-claimed 
by  him  to  a  purchaser  from  the  new  company. 

But  it  has  been  suggested  that  the  supposed  action  of  the 
liquidator  is  a  bad  bargain  for  the  associates  and  with  regard 
to  the  creditors  of  the  old  company;  that  he  would  be  wiser 
to  take  his  chances  on  the  60  per  cent  profits  of  the  Panama 
Canal  to  be  (possibly)  constructed  by  the  French  company, 
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than  accept  the  certainty  of  a  cash  payment  equal  to  the 
present  value  of  the  canal,  the  concession,  and  the  other 
property. 

Can  the  validit}'  of  the  sale  or  disposai  of  every  piece  of 
property  embraced  in  the  assets  of  a  failing  partnership 
depend  upon  the  wisdom  of  it,  or  the  validity  of  the  court's 
authorization  of  such  sale  depend  upon  that?  Who,  more- 
over, is  to  judge  of  the  wisdom  of  this  act? 

The  liquidator  ha^^  decided,  the  court  has  approved  his 
decision  and  published  its  approval,  as  the  special  act  of 
July,  1893,  required,  and  but  one  among  the  stockholders 
and  creditors  attempted  to  make  use  of  the  right  to  attack 
the  judgment  of  approval,  and  that  one,  a  bondholder,  was 
told  that  his  legal  representative  had  appeared  in  court  and 
expressly  approved  the  act  and  in  so  doing  represented  his 
interests  as  one  of  the  bondholders,  in  pursuance  of  the 
special  law  of  France.  Not  one  of  the  general  creditors  (if 
there  are  any  such)  objected,  and  the  mandataire  or  repre- 
sentative of  the  bondholders  has  repeatedly  and  formally 
approved. 

Under  these  circumstances,  it  is  to  be  presumed  in  fact 
that  the  coui-se  is  a  wise,  or,  at  least,  reasonable  one,  from 
the  standpoint  of  those  who  are  selling,  even  if  it  can  be 
imagined  that  its  wisdom  or  unwisdom  has  any  bearing  upon 
the  validity  of  the  sale. 

The  bondholder,  Donnadieu,  who  attacked  the  judgment 
of  March  19,  1902  (Exhibit  4),  approving  the  liquidator's 
consent  to  the  sale,  was  decided  against  on  July  3  last 
(Exhibit  5),  and  the  court  of  appeals  of  Paris  reheard  the 
case  and,  adopting  the  reasons  of  the  lower  court,  repeated 
the  decision  against  him  on  August  5  (Exhibit  0). 

The  judgment  of  approval  of  the  consent  of  the  liquidator 
to  the  sale  was  rendered  on  March  19,  1902  (Exhibit  4),  in 
pursuance  of  articles  10  and  11  of  the  special  law  of  July  1, 
1893,  which  are  as  follows: 

''Art.  10.  All  acts  trnduuj  to  aUeruite  any  assets  of  the 
compan}^  all  contracts  entailing  a  transfer  or  contribution 
of  the  whole  or  of  a  part  of  the  assets  of  the  concern,  ema- 
nating from  the  liquidator  of  the  Universal  Company  of  the 
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Interoceanic  Canal  of  Panama,  shall  be  subject  U>  the  approi^al 
of  the  civil  tribunal  of  the  Seine,  which  .shall,  on  the  report 
of  one  of  the  justieeci,  pass  upon  the  question  in  open  court. 

''Art.  11.  All  (hereeM  of  apimmd  or  ratification  rend(»red 
in  accordance  with  the  preceding  article  shall  be  pMinlu'd^ 
within  a  term  of  ten  days,  in  the  ^Journal  OjjicuV  and  in 
the  "Journal  OfficUV  {Caraniune  edition). 

'•This  decree  may  be  attacked  by  the  shareholders^  by  the 
maiidataire  of  the  bondholders,  and  by  other  creditors  of  the 
company,  within  a  delay  of  not  exceeding  one  month  from 
the  date  of  the  publication  aforesaid.  The  civil  tribunal 
shall  adjudicate  the  question  within  the  space  of  one  month, 
a.s  in  the  case  of  matters  demanding  an  immediate  and  sum- 
mary adjudication.  The  appecd  from  such  decision  must  be 
entered  iiyithin  ten  days  from  the  time  of  notification  of  said 
judgment  to  the  party  in  person  or  at  his  domicile." 

This  did  not  confer  power  upon  the  liquidator.  It  re- 
strained the  practically  unlimited  power  he  already  had  by 
subjecting  some  of  his  specific  acts  to  the  judicial  approval. 

The  words  briefly  translated  into  the  word  "attacked" 
in  article  11  are  ^\frappe  de  tierce-f/pprjsition.^'*  Donnadieu, 
the  bondholder  of  the  old  company,  has  made  this  attack 
upon  the  judgment  of  approval,  or  attempted  to  do  so. 

This  proceeding  called  "  tierce-oppositioji  "  is  one  by  means 
of  which  a  person  who  is  not  party  to  the  suit,  but  believes 
his  rights  violated  or  injured  by  the  judgment,  can  have  It 
set  aside.  It  can  not,  under  the  geneml  law,  be  made  use 
of  by  one  who,  though  not  actually  a  party,  has  been  repre- 
mnifd  by  one  of  the  parties.  The  special  law  concerning 
the  liquidation  of  the  Old  Panama  Company,  however,  s(»enis 
to  have  extended  it  to  the  stockholders  of  the  old  company, 
although  represented  by  the  liquidator,  and  to  have  extended 
it  to  any  pc^ssible  general  creditors  (not  bondholders), 
although  apparently  represented  by  the  'iiumdataire  of  the 
bondholders,  as  may  be  inferred  from  the  second  paragraph 
of  article  1,  taking  away,  or  rather  suspending,  their  rights 
of  action  and  permitting  them  to  sue  only  in  case  the 
luandataire  neglects  or  refuses  to  do  so.  But  whether  gen- 
eral creditors  are  represented  is  obscure  and  not  important 
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in  regard  to  the  present  inquiry,  since  the  general  cred- 
itors were  permitted  to  oppose  the  judgment  of  approval 
and  did  not  resort  in  any  single  instance  to  the  *'  tierce- 
opposition,^'^ 

The  special  law,  so  far  as  the  judgment  of  approval  is 
concerned,  is  in  some  respects  narrower  than  the  general 
law,  because,  according  to  that  law,  there  is  no  limit  of  time 
for  the  proceeding  of  ^'tie7'ce  opposition'''^  by  an  outsider, 
and  the  time  for  appeals,  which,  under  the  general  law,  is  two 
months,  is  cut  down  to  ten  days.  In  Beauchet's  Treatise  on 
Procedure  in  Civil  and  Commercial  Matters  (third  edition, 
1891)  we  read: 

"1045.  This  extraordinary  proceeding  {'tierce  opposi- 
tion'*^ can  be  employed  against  any  judgment,  whatever 
may  be  its  nature  and  the  jurisdiction  of  the  court  pro- 
nouncing it.  All  the  decisions  in  first  instance,  or  final,  of 
justices  of  the  peace,  'prud  'hommes,'  tribunals  of  com- 
merce, civil  tribunals  and  courts  [that  is,  courts  of  appeal] 
are  subjected  to  it.  The  decrees  of  the  court  of  cassation 
only  are  free  from  it,  according  to  the  decisions  of  that 
court.  As  a  decree  of  the  supreme  court  does  not  affect  the 
basis  or  foundation  [fond]  of  the  litigation,  it  can  not  occa- 
sion any  serious  and  real  harm. 

"1046.  The  law  has  not  fixed  any  limit  of  time  within 
which  the  tiei'ce  (opposition  must  be  instituted.  It  has  left 
this  j)oint  to  the  control  of  the  ordinary  rules  of  prescrip- 
tion. The  tiii^ce  opposition  can  bo  employed  as  Ibng  as  the 
right  upon  which  the  third  party  bases  it  has  not  been  taken 
away  by  the  effect  of  any  prescription  acquired  against  him, 
conformably  to  the  ordinary  law." 

The  ordinary  methods  of  attacking  a  judgment,  acx.*ord- 
ing  to  Beauchet's  Treatise  on  Procedure  (sees.  945,  946) 
are  by  appeal  and  opposition.  Opposition  is  a  request  to 
the  court  entering  a  judgment  on  default  to  set  it  aside. 
There  is  no  such  judgment  in  the  Donnadieu  case. 

The  extraordinary  methods  are,  according  to  the  same 
authority,  the  "tierce  opposition," the  "requete  civil," and 
the  "pourvoi  en  cassation." 

The  "  requete  civil"  is  an  attack  upon  a  judgment  of  a 
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court  of  appeals  only,  based  upon  fraud  or  improper  con- 
duct in  connection  with  the  judgment.  Nothing  of  the  kind 
has  been  suggested,  and  this  may  be  dismissed  from  consid- 
eration. 

An  appeal  has  been  taken  and  decided  against  Donnadieu. 
(Exhibits  5  and  6.) 

Tierce  opposition  has  been  explained — an  application  to 
have  a  judgment  set  aside  by  one  not  a  party  to  its  rendition, 
because  it  violates  some  legal  right  of  his.  Any  judg- 
ment of  any  court  can  so  be  attacked,  provided  a  right  of 
the  applicant  has  been  violated,  except  judgments  of  the 
court  of  cassation.  No  one  can,  however,  pretend  that  the 
appellate  judgment  against  Donnadieu  violates  any  right  of 
his,  because  that  affirmance  can  hardly  affect  any  one  but 
Donnadieu.  Especially  can  not  other  bondholders  or  cred- 
itors of  the  old  company  escape  the  statutory  obligation  to 
file  their  own  tierce  oppositions  within  the  month  allowed 
by  the  special  act,  by  attacking  the  affirming  judgment 
against  Donnadieu. 

This  leaves  nothing  to  be  considered  but  Donnadieu's 
proceeding  in  cassation,  if  he  should  institute  one. 

The  proceeding  in  cassation  is  not  a  general  appeal,  or 
even  a  writ  of  error  as  we  know  the  latter.  The  court  of 
cassation  annuls  judgments  and  remands  cases,  where  the 
judgments  violate  the  law,  almost  wholly  statutory. 

His  case  has  two  parts — one  between  him  and  the  new 
company,  the  other  between  him  and  the  liquidator. 

He  alleged  that  his  rights  would  be  violated  by  the  new 
company's  selling  the  property,  and  brought  suit  to  re- 
strain it. 

He  alleged  that  the  judgment  approving  the  liquidator's 
consent  violated  his  rights,  and  asked  to  have  the  judgment 
set  aside. 

Both  parts  were  decided  upon  exceptions,  instead  of  upon 
the  two  questions  he  thus  sought  to  raise. 

It  was  held  that  he  was  not  allowed  by  the  special  law  to 
file  tierce  opposition  to  the  judgment  of  approval,  because 
he  was  a  bondholder  and,  as  such,  represented  by  the  man- 
dataire  of  the  bondholders,  and  because  the  special  law 
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allows  tierce  opposition  only  to  the  stockholders  of  the 
old  company,  the  bondholders'  mandataire,  and  the  other 
creditors. 

This  is  the  plain  reading  of  that  law. 

He  does  not  deny  that  bondholders  are  unable  to  have  the 
tierce  opposition  individually,  but  asserts  that  he  is  not  a 
bondholder,  but  ceased  to  be  one  by  getting  judgment  for 
the  amount  of  his  bonds,  and  so  became  one  of  the  "other 
creditors." 

Certainly  an  American  court,  without  regard  to  the  ques- 
tion of  an  alteration  of  his  technical  rights  by  getting  a 
judgment  of  recovery  on  his  bonds,  would  say  that,  within 
the  meaning  of  the  special  law,  he  is  a  bondholder,  and  that 
he  is  not  what  is  meant  by  that  law  as  an  "other  creditor." 
The  meaning  or  "spirit"  of  the  law  is  as  important  to 
French  courts  as  to  ours. 

The  French  courts  denied  that  there  had  been  any  altera- 
tion of  his  rights,  and  held  that  a  man  does  not  cease  to  be 
a  bondholder  because  he  gets  a  judgment  that  his  bonds 
shall  be  paid. 

I  see  no  reason  to  doubt  that  that  sensible  view  is  correct. 

Donnadieu  will  fail  to  reverse  the  court  of  appeals  on  the 
branch  of  the  case  concerning  the  liquidator's  consent,  unless 
the  court  of  cassation  believes  that  the  liquidator  has  not 
the  power  to  dispose  of  the  assets  in  question,  with  the 
approval  of  the  lower  courts,  and  concurrence  of  the  man- 
dataire of  the  bondholders,  and  further  that  his  doing  so 
violates  some  law  on  the  subject  of  liquidation  or  some  law 
giving  rights  to  Donnadieu. 

And  even  if  it  should  so  believe,  if  it  also  lielievCiS  that 
Donnadieu's  individual  tierce  opposition  was  inadmissible 
under  the  law — the  only  question  decided  by  the  judgment 
below — it  would  probably  fail  to  annul  the  judgment  refus- 
ing to  admit  him  as  being  a  judgment  violating  a  law. 

With  the  manner  of  exercising  the  liquidator's  power  of 
sale  (if  it  exists)  the  lower  courts  have,  but  the  court  of 
cassation  has  not,  anything  to  do. 

That  the  liquidator  has  that  power  1  have  attempted  to 
show,  and  shall  merel}^  add  here  that  the  special  act  of  the 
French  Parliament  expressly  recognizes  and  sanctions  both 
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the  power  of  the  liquidator  to  alienate  the  a8sets — a  power 
which  liquidators  the  world  over  posseifs — and  the  authority 
of  the  lower  courts  to  approve  or  disapprove  a  particular 
use  thereof. 

As  for  the  branch  of  the  case  alleging  that  the  sale  by  the 
new  company  was  beyond  the  powers  of  that  company  the 
decision  was  that  Donnadieu,  being  merely  a  bondholder  or 
creditor  of  the  old  company,  had  no  such  legal  relations 
with  the  new  company  as  to  be  able  to  question  the  power 
of  that  company  as  to  the  disposition  of  its  propert3\ 

A  similar  judgment  (on  default)  has  recently  been  ren- 
dered in  the  case  of  one  Sautereau,  an  engineer,  who  claimed 
that  cei*tain  plans  of  his  had  been  furnished  to  the  liquidator 
and  would  be  included  in  the  sale,  and  that  the  liquidator 
had  not  paid  him  for  them.     (Exhibit  7.) 

It  is  needless  to  dwell  upon  this  branch  of  the  Donnadieu 
case,  because,  even  if  he  had  no  such  relations  with  the  new 
company  as  to  be  able  to  raise  such  a  question,  there  are 
others  who  can  at  least  raise  it — namel}'^,  the  stockholders 
and  creditors  of  the  new  company  itself. 

1  have  already  indicated  my  opinion  that  they  would  raise 
in  vain  the  general  question  of  the  power  of  the  company, 
with  the  consent  of  the  liquidator  and  mandataire  of  the 
bondholders  of  the  old  company,  to  sell  the  canal  property. 
It  is  only  necessary  to  add  that  a  creditor  of  the  new  com- 
panj',  a  solvent  concern  able  and  willing  to  pay  any  debts 
it  may  owe  out  of  its  funds  or  out  of  the  purchase  price, 
can  not  prevent  a  sale  of  the  company's  property  under  any 
principle  of  law  or  reason  that  has  occurred  to  me,  any  more 
than  an  individual's  debtor,  if  he  is  solvent,  can  prevent 
him  from  selling  a  horse  or  a  house. 

As  for  the  stockholders  of  the  new  company,  they,  being 
the  company  itself,  and  bound  by  the  acts  of  their  own  duly 
authorized  general  meetings  and  officers,  could  question 
nothing  but  the  fact  that  their  by-laws  did  empower  the 
general  meeting  to  make  such  a  sale.  I  have  already  shown 
that,  in  my  judgment,  they  clearly  do, 

III.  But  it  is  said  that — 

3.  The  French  courts  have  not  power  to  authorize  the 
liquidator  and  the  new  company,  or  either  of  them,  to  enter 
into  this  sale. 
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It  has  been  shown  that  they  have  undertaken  to  do  so  as 
to  the  liquidator,  but  the  French  special  law  of  July,  1893, 
is  itself  questioned  as  to  its  validity,  and  the  French  judg- 
ments as  perhaps  violations  of  fundamental  rights  which 
are  assumed  to  exist  and  assumed  to  be  protected  and  guar- 
anteed by  French  institutions. 

The  courts  do  not  undertake  to  authorize  the  new  com- 
pany.    That  company  needed  no  judicial  authorization. 

It  is  not  perceived  that  the  vested  right  alleged  to  exist 
in  the  60  per  cent  net  earnings  in  favor  of  the  stockholders, 
but,  in  reality,  beneficial  to  the  bondholders  and  creditors 
of  the  old  company,  is  any  more  of  a  vested  right  than  the 
right  to  the  machinery  formerly  owned  by  the  old  com- 
pany, but  transferred  to  the  new.  Of  course,  it  is  a  vested 
and  a  valuable  right.  But  the  liquidation  is  still  going  on, 
and  it  is  proposed  to  realize  on  that  asset,  to  dispose  of  it 
for  cash  to  be  paid  to  the  creditors  and,  after  that,  if  suffi- 
cient (which  it  is  not),  to  the  stockholders.  The  stock- 
holders are  the  debtors  of  the  bondholders  and  other 
creditors  of  the  old  company,  and  they  will,  after  the  receipt 
of  the  price  it  is  proposed  to  pay,  be  unable  to  pay  their 
debts.  They  are  so  now;  that  is  the  principal  reason  for 
the  liquidation  of  their  concern. 

But  the  act  of  July,  1893,  does,  so  the  French  courts 
hold,  exclude  the  bondholders  from  individually  objecting 
to  the  sale — at  least  by  formal  proceedings  in  court.  It  has 
caused  a  single  agent  to  be  appointed  for  them,  however, 
and  if  there  were  any  general  objection  on  their  part,  there 
is  no  reason  to  suppose  that  he  would  not  act  accordingly 
and  voice  their  sentiments.  This  would  not  lead,  neces- 
sarily, to  a  different  result.  The  sale  might  well  be 
approved,  because  their  reasons  were  unsatisfactory  to  the 
court. 

It  may  seem  strange  that  the  French  special  law  of  1893, 
by  some  oversight,  perhaps,  permitted  all  the  individual 
creditors,  though  possibly  represented  })y  the  imindatalre^ 
and  the  individual  stockholdei*s,  though  certainly  repre- 
sented by  the  liquidator,  to  have  a  hearing  in  court,  and  yet 
omitted  to  give  one  to  the  bondholders  individually. 
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But  in  view  of  the  universal  acquiescence  of  those  general 
creditors  (if  any  exist),  having  identical  interests  with  the 
bondholders,  and  of  all  others  concerned,  including  the  legal 
representative  of  the  bondholders,  the  probability  is  that 
the  same  end  would  have  been  reached  by  the  court. 

However,  such  is  the  law  passed  by  the  Parliament  of 
Fitinee,  and  it  remains  to  inquire  whether  it  is  invalid. 

Nothing  is  more  familiar  to  us  than  an  adjudication  by  one 
of  the  courts  that  a  law  regularly-  passed  is  invalid,  null  and 
void.  But  when  this  first  happened  in  our  country  it  was 
regarded  as  a  very  extraordinary  thing. 

In  France,  as  in  England,  certain  maxims  have  come  to 
be  regarded  as  extremely  sacred,  and  England  is  said  to  have 
an  unwritten  constitution.  To  some  extent  the  same  may 
be  said  of  France.  But  it  is  not  regarded  as  a  necessary 
consequence  that  the  power  of  the  courts  is  suflScient  to  set 
aside  a  law  which  they  regard  as  violating  those  maxims. 

Beauchet,  under  the  heading  of  "General  notions,"  says: 

/'  With  Montesquieu,  writers,  jurisconsults,  philosophers, 
statesmen,  political  assemblies,  have  discussed  the  thesis  of 
the  coexistence  and  distinction  of  three  powers  in  the  State — 
legislative  power,  executive  power,  judicial  power.  The 
number  of  writings  to  wliich  this  has  given  rise  is  consider- 
able. *  *  *  Thus  the  principle  of  the  separation  of 
powers  which,  since  the  declaration  of  the  rights  of  man,  is 
considered  as  essential  to  every  constitution,  is  applied  not 
only  to  the  relations  of  the  legislative  power  with  the  ex- 
ecutive power,  but  also  to  those  of  the  judicial  authority 
with  the  administrative,  which  is  confounded,  but  improperly, 
with  the  executive  power.  Supposing,  then,  that  there 
exist  three  distinct  powers  in  the  State,  let  us  see  rapidly 
how  that  separation  has  been  established  and  what  are  the 
most  important  consequences  which  follow  from  it.  The 
judicial  power  has  been  distinct  from  the  legislative  power 
since  the  decree  of  16-24  April  [August?],  1790,  title  2, 
article  10.  The  subsequent  constitutions  of  the  3d  Septem- 
ber, 1791 ,  and  5th  F'nK^fidor^  year  3,  renewed  that  distinc- 
.  tion,  and  article  127  of  the  present  penal  code  has  sanctioned 
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it.  From  the  principle  entablished  by  the  law  of  1790  flow 
the  following  consequences: 

*'  1.  The  tribunals  can  not  oppone  the  execution  of  the  laws,* 
they  can  not,  as  formeriy  could  the  parliaments,  remon- 
strate. 

"2.  It  is  forbidden  to  the  tribunal  to  imitate  the  ancient 
parliaments  by  declaring  in  advance  and  in  a  general  manner 
in  their  decrees  how  they  will  decide  in  the  future  such  or 
such  a  question  of  law  and  thus  create  a  special  law  for  their 
own  jurisdiction.  If  attempts  of  that  kind  have  sometimes 
been  made,  the  supreme  court  has  always  suppressed  them. 
(Code  Civil,  art.  5,  Code  Penal,  art.  127.) 

"3.  All  political  deliberations  are  forbidden  to  the  judi- 
cial bodies  (law  30  August,  1883,  art.  14,  sec.  2).  Recipro- 
cally, all  mixing  in  the  administration  of  justice  is  forbidden 
to  the  legislative  power.  This  rule  leads  to  several  conse- 
quences which  it  is  sufficient  to  state: 

"(1)  The  legislative  chambers  can  not  render  any  judg- 
ment except  the  Senate  in  a  case  provided  for  b}'-  article  12 
of  the  law  of  July  16,  1875  (trying  the  President  of  the 
Republic). 

"(2)  The  legislature  can  neither  reform  nor  nullify  a 
judgment,  even  one  irregularly^  rendered.  This  right  be- 
longs only  to  the  judicial  authority  obtaining  jurisdiction 
by  legal  methods  of  proceeding. 

''(3)  A  new  law  can  not  disturb  a  matter  irrevocably 
adjudicated  according  to  the  preexisting  law;  the  resulting 
situation  constitutes  an  acquired  right. 

"(4)  A  new  law  can  not  deprive  the  tribunal  of  a  pro- 
ceeding instituted  before  it  and  of  which  it  has  jurisdiction, 
except  in  the  case  where  the  law  announces  the  suppression 
of  the  tribunal  itself. 

"The  judicial  power  is,  in  the  second  place,  distinct  from 
the  administrative  power,  and  every  invasion  of  the  domain 
of  the  administmtion  is  severely  prohibited.  Article  13  of 
title  2  of  the  decree  of  16-24  August,  1790,  the  constitutions 
of  3d  September  and  5th  Fru<)tidoi\  year  3,  are  clear  on  that 
point.  This  prohibition  is  in  our  day  sanctioned  by  the  sec- 
ond section  of  article  127  of  the  Penal  Code." 

From  these  "general  notions,"  as  the  author  calls  them, 
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it  is  evident  that  even  the  distinction  between  the  three 
powers  of  government  is  a  thing  to  be  evolved  largely  f  rom- 
codes  and  statutes  which  the  legislative  power  makes  and 
alters  as  it  thinks  best.  Nothing  is  more  common  than  a 
law  amending  one  of  the  codes. 

In  Riviere's  French  Codes,  Ordinary  Laws,  Decrees, 
Ordinances  and  Opinions  of  the  Council  of  State  (thirtieth 
edition,  1902),  a  work  which  seems  to  be  very  complete — 
there  is  no  regular  constitution  of  France,  as  we  understand 
the  name;  but  in  its  place  we  find  "laws  constitutional  and 
organic." 

These  were  adopted  in  1875,  etc.,  after  the  establishment 
of  the  present  Republic,  and  can  be  amended  only  b}^  the 
general  assembly,  as  they  themselves  provide.  This  general 
assembly  is  composed  of  the  two  chambers  of  Parliament 
sitting  as  one. 

These  constitutional  acts  are  confined  to  the  organization 
of  the  Government,  and  contain  no  provisions  for  the  pro- 
tection of  private  rights. 

No  older  constitution  is  printed  in  the  work,  although 
here  and  there  among  the  "ordinary  laws"  is  an  extract 
from  some  ancient  constitution;  among  others,  one  con- 
cerning personal  libeily  and  protection  from  arbitrary 
arrest. 

It  may  be  added,  also,  that  the  decisions  of  the  French 
courts,  as  those  of  the  English  courts,  refer  to  numerous 
maxims  of  fundamental  justice  or  of  settled  practice  in 
France,  although  it  is  prac^tically  true  that  French  judicial 
decisions  on  points  of  law  are  mere  interpretations  and 
applications  of  statutory  or  written  law. 

Among  the  French  maxims  referred  to  is  the  one  that  no 
person  can,  in  France,  sue  by  an  authorized  agent,  i.  e., 
otherwise  than  in  person. 

But  it  is  difficult  to  establish  a  negative,  and  it  must  suffice 
to  say  that  authority  to  declare  a  law,  regularly  passed  and 
proclaimed,  ineffective  has  not  been  found  to  exist  in  the 
French  courts.  It  may  be  added  that  Donnadieu  might  very 
well  have  resorted  to  an  attack  upon  the  validity  of  the 
special  law  of  1893,  if  such  a  power  in  the  courts  had  existed: 
but  he  has  made  no  suggestion  of  that  kind. 
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It  is  not  intended  l>y  this  discussion  to  intimate  that  the 
special  law  of  1893  does  violate  any  fundamental  rights  such 
as  are  looked  upon  either  in  France  or  the  United  States  as 
sacred.  On  the  contrary,  it  seems  to  be  defective  in  regard- 
ing too  much  the  rights  of  individuals  and  in  leaving  to  the 
adnodrable  rules  of  the  Code  Napoleon  questions  which 
might,  to  the  advantage  of  all  concerned,  have  been  sub- 
mitted to  the  discretion  of  the  civil  tribunal  of  the  Seine,  to 
the  ultimate,  instead  of  the  merely  conditional  or  provisional, 
detennination  of  the  viandataire  of  the  bondholders,  and  to 
the  decision  of  the  liquidator.  The  winding  up  of  the  old 
company  might  well  have  been  made  more  summary  and 
more  like  a  bankruptcy  proceeding. 

As  it  is,  under  that  statute  the  original  indebtedness  of 
the  old  company  remains,  and  will  remain,  entire  as  against 
it  and  its  liquidator  until  the  last  franc  is  paid;  the  creditors 
are  not  all  or  finally  constituted  as  a  body  or  mass,  as  they 
are  in  case  of  bankruptcy  in  France;  individual  rights  of 
action  of  all  kinds  were  merely  susi>ended  and  not  merged 
or  ended,  and  a  host  of  difficulties,  which  one  of  our  legis- 
latures would  probably  have  terminated  without  shocking 
the  sense  of  propriety  of  American  lawyers,  were  left  to 
plague  the  tribunals.  As  an  illustration,  we  see  Donnadieu 
as  lato  as  1808  undertaking  to  sue  the  iiuHrldual  stock hol<fe/\s 
of  the  old  association  for  the  amount  of  his  bonds,  and  it  is 
not  at  all  certain  that  the  attempt  was  unreasonable. 

IV.  But,  supposing  it  proven  or  admitted  that  the  title 
of  the  United  States  would  be  valid  or  legally  good  in  itself, 
it  is  said — 

4.  That,  at  all  events,  the  United  States  would  take  the 
property  as  a  trust  fund,  subject  to  the  total  obligations  to 
the  stockholders,  bondholders,  and  the  other  creditors  of 
both  companies. 

So  far  as  the  stockholders,  the  bondholders,  and  the  other 
creditors  of  the  new  com[)any  are  concerned,  the  stc>ck/iolde?'s^ 
as  we  have  seen,  would  be  bound  by  the  action  of  their  own 
proper  representative,  the  geneml  meeting;  as  for  the  bond- 
holders (leaving  out  of  consideration  the  bondholders  of  the 
Panama  Railroad  Company,  who  will  doubtless  have  to  be 
considered  and  perhaps  paid  from  the  railroad  earnings,  or 
otherwise,  and  the  amount  of  whose  bonds  is  given  in  the 


Digitized  by  LjOOQIC 


The  President.  181 

last  report  of  the  Panama  Railroad  Company,  hereto  an- 
nexed) (Exhibit  S),  there  are  tw  hyndholdern  of  the  new 
company;  and,  as  for  its  general  creditors^  the  company 
being  a  solvent  and  more  or  less  flourishing  concern,  in 
view  of  the  value  of  the  railroad  property,  the  indebtedness 
to  them  is  said  to  be  and  must  be  small.  It  can  be  ascer- 
tained and  paid  by  the  company  before  the  sale  is  consum- 
mated, or  by  an  arrangement  to  apply  to  it  a  part  of  the 
purchase  money. 

As  a  general  proposition  it  is  not  perceived  how  there 
could  be  any  law  or  equity  for  subjecting  a  purchaser  of  an 
article  sold  as  assets  of  a  failing  partnership  (such  as  the  old 
company)  to  the  debts  of  the  partnership.  If  that  were  the 
law  there  would  be  no  purchasers  of  such  assets,  the  creditors 
would  receive  no  payment  of  their  debts  out  of  the  proceeds, 
nor  stockholders  any  dividend  of  a  residue. 

But  it  does  not  follow  that  the  property  has  not  become 
affected  by  definite  liens  diminishing  its  value  to  the  extent 
of  the  liens — in  other  words,  that  the  property  itself,  and 
no  longer  merely  the  new  company  or  its  vendee,  has  or 
will  not  become  subjected  to  the  equivalent  of  mortgages  in 
favor  of  bondholdei-s  and  creditors  of  the  old  company. 

It  was  accordingly  deemed  wise  to  make  a  careful  scrutin}" 
into  all  possible  defects  of  that  kind,  especially  in  view  of 
the  vast  amount  of  the  old  indebtedness. 

These  liens  might  be  of  three  or  more  kinds — voluntary 
or  contractual  hypothecations  or  mortgages  of  real  prop- 
erty; judicial  hypothecations  as  the  result  of  judgments 
inscribed  in  the  office  of  the  keeper  of  hypothecations;  and 
what  may  be  called  attachments  or  seizures  by  way  of  exe- 
cution of  personal  property  and  seizures  of  realty  for  debt. 

The  fact  that  the  property,  so  far  as  it  is  important,  is  in 
Colombia  and  not  in  France  would  not  prevent  the  exist- 
ence of  such  liens,  even  the  judicial  hypothecation,  because 
it  is  doubtless  true  in  Colombia,  a  Latin  country,  as  it  is  in 
France,  that  foreign  judgments,  after  receiving  the  sanction 
of  the  domestic  courts,  lead  to  the  judicial  hypothecation  of 
real  property. 

It  is  here  again  that  the  special  act  of  1893  has  been, 
perhaps,  overcareful  of  private  rights, /or,  at  least,  of  pri- 
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vate  remedies.  The  Civil  Code  (sees.  2114  et  seq.)  provides 
as  follows: 

''2114.  Hypothecation  is  a  real  right  attaching  to  immov- 
able property  bound  for  the  discharge  of  an  obligation;  it 
is,  in  its  nature,  indivisible  and  subsists  in  entirety  as  to  all 
the  immovables  bound,  as  to  each  one,  and  as  to  every  por- 
tion of  those  immovables.  It  follows  them  into  whose  hands 
soever  they  may  pass.  (Code  Civil,  1149,  1188,  1244,  1912, 
2119,  2122,  2161,  2166,  2180,  2903,  2904.) 

''2116.  It  is  either  legal,  judicial,  or  by  agreement. 

"  2117.  The  hypothecation  called  legal  is  that  which  results 
from  the  law.  The  judicial  hypothecation  is  that  which 
results  from  judgments  or  other  judicial  acts.  Conventional 
hypothecation  is  that  which  results  from  conventions,  from 
the  forms  of  documents,  and  from  contracts.  (Code  Civil, 
2121,  2123,  2124.) 

"2118.  The  following  only  are  susceptible  of  hypotheca- 
tion; (1)  Inmiovable  property  used  in  business  (Jies  h!em 
iirimobiliera  qui  sont  dans  le  commerce)  and  their  accessories, 
regarded  as  immovable;  (2)  the  usufruct  of  the  same  prop- 
erty during  the  time  it  continues.  (Code  Civil,  525  et  seq., 
578,  2125.) 

"2119.  Movables,  consequently,  can  not  be  hj'pothecated. 

"  2123.  The  judicial  hypothecation  re^sults  from  judgments, 
whether  in  contested  cases  or  by  default,  definitive  or  inter- 
locutory, in  favor  of  him  who  has  obtained  them.  It  results 
also  from  recognitions  or  verifications,  made  by  judgments, 
of  signatures  placed  to  an  obligatory  undertaking  unauthen- 
ticated  {houh  selng  prim).  It  can  be  made  use  of  as  to  the 
present  immovable  property  of  the  debtor  and  as  to  that 
which  he  may  acquire,  except  with  the  qualifications  herein- 
after expressed.  The  decisions  of  arbitrators  do  not  carry 
with  them  hypothecations,  except  as  they  may  be  supple- 
mented by  a  judicial  order  of  execution.  The  hypothecation 
likewise  does  not  result  from  judgments  rendered  in  foreign 
countries,  except  as  the^e  may  liave  been  declared  executory  by  a 
Fi^ench  tribunal;  without  prejudice  to  any  contrary  disposi- 
tions which  may  exist  in  political  laws  or  in  treaties.  (Code 
Civil,  307,  1350,  1351,  2114,  2124,  2148,  2160,  2168,  2428; 
Code  Procedure,  147,  165,  193,  546.) 
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''2133.  The  hypothecation  acquired  extends  to  all  the  im- 
provements made  in  the  immovable  property  hypothecated." 

BressoUes,  in  a  commentary  on  the  special  law  of  1893, 
published  in  1894,  under  the  title  Liquidation  of  the  Panama 
Company,  referring  to  the  judgment  appointing  the  liquida- 
tor and  declaring  the  association  to  be  non-commercial  (it 
seems  the  tribunal  of  commerce  about  the  same  time,  a  few 
days  after  that  diecision,  in  fact,  decided  otherwise,  but  the 
court  of  appeals  reversed  this;  Exhibit  8),  says,  page  24: 

*'To  hold  the  Panama  Company  a  civil  company  was  to 
declare  it  incapable  of  being  declared  bankrupt  \eiifaillite\. 
Its  insolvency  and  the  suspension  of  payment  which  had  fol- 
lowed put  it  simply  in  the  condition  of  ^^deoonfiture^'^  but  in 
1889  the  deconfiture  of  civil  associations,  no  more  than  that 
of  individuals,  had  in  our  legal  system  any  regulation  by 
law.  Each  of  the  creditors  preserved  in  regard  to  the 
association  the  plentitude  of  his  rights;  he  had  the  right  of 
individual  action,  not  only  to  obtain  a  condemnation  against 
it,  but  to  have  himself  paid  in  full  the  amount  of  his  debt 
out  of  the  company's  assets,  to  the  detriment  of  other  cred- 
itors less  active  or  less  disposed  to  go  to  the  expense  of 
suing. 

"It  is  in  consequence  of  these  principles  that  several 
bondholders  of  the  Panama  Company  instituted  proceedings 
immediately  after  the  dissolution  against  the  liquidator,  to 
obtain  payment  of  the  coupons  overdue  and  reimbursements 
of  the  principal  of  their  bonds,  relying  for  this  latter  pur- 
pose upon  articles  1184  and  1188  of  the  Civil  Code.  To 
these  pleadings  the  liquidator  confined  himself  to  asking  a 
postponement  in  the  discretion  of  the  court,  which  was 
given  him,  but  the  plaintiffs  gained  their  cases,  and  notably 
a  condemnation  of  the  company  to  a  total  reimbursement  of 
the  capital  subscribed  by  them.  (See  especially  judgment 
of  the  tribunal  of  the  Seine,  25  June,  1890,  Droit  of  July  4; 
judgment  of  26  January,  1893,  D-rait  of  29  January,  con 
firmed  by  decree  of  29  June,  1893,  Droit  of  1  July.)  (See 
Exhibit  10.) 

''The  beneficiaries  of  these  decisions  promptlj'^  inscribed 
their  judicial  hypothecations  [upon  a  building  in  Paris]. 
Certain  of  them  even  proceeded  to  execution.     It  is  thus 
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that  Messrs.  Laurillard  &  Fleury,  who  obtained  the  judg- 
ment of  25th  June,  1890,  seized,  after  the  expiration  of  the 
postponement  in  the  discretion  of  the  court  [ddai  de  grdce\ 
a  sum  of  15,081  francs  50  centimes  in  the  safe  of  the  com- 
pany. After  fruitless  resistance  by  way  of  a  reference,  the 
liquidator  proceeded  to  contest  the  right  of  the  plaintiff  and 
demanded  a  decision  affirming  the  nullity  of  the  seizure  as 
being  made  of  goods  legally  unseizable,  but  he  failed  in  his 
pretensions  (judgment  of  the  Civil  Tribunal  of  the  Seine, 
9th  February,  1892,  Droit  10th  February;  confirmative  de- 
cree of  19th  July,  1892,  Droit  20th  July).    (See  Exhibit  10.) 

"And  the  seizing  creditors  appropriated  to  themselves 
the  sum  seized  in  virtue  of  the  rules  of  the  ordinary  law 
{droit  comrnun).^'* 

Besides  the  judicial  hypothecations,  there  could  be  (as, 
in  fact,  there  have  been)  pledges  of  the  personal  property 
\nantis8ernent8\.  The  Civil  Code  (art.  2071  et  seq.)  defines 
the  rules  concerning  these. 

There  is  also  the  turning  over  of  realty  in  order  that  the 
fruits  may  be  obtained  by  the  creditor  (Code,  2085  et  seq.); 
but  the  canal  propert}^  except  the  railroad,  was  not  pro- 
ducing any  revenue,  and  the  railroad  does  not  appear  to 
have  been,  or  to  be  now,  in  the  hands  of  other  than  the  rail- 
road company.  Besides,  the  interest  of  the  canal  company 
in  the  railroad  is  personal,  not  real — shares  of  stock. 

The  machinery,  etc.,  in  Panama  was  pledged  by  the  liqui- 
dator to  the  contracting  companies  working  on  the  Isthmus, 
and  to  some  of  these  were  pledged  30,500  shares  of  the  rail- 
road stock,  but  all  these  matters  were  settled  in  order  to 
turn  over  to  the  new  company  the  unincumbered  railroad 
shares  and  machinery,  etc.,  on  the  Isthmus. 

The  liquidator  gives  in  his  reports  the  details,  dates,  and 
circumstances  of  these  transactions;  and  the  personal  prop- 
erty and  plants,  etc.,  at  Panama,  and  the  railroad  shares, 
are  not  now  affected  by  nantis^enient^  entered  into  by  the 
liquidator  or  old  company. 

The  nantissement^  or  givings  in  pledge  are  by  actual  turn- 
ing over  of  personal  property  and  are  not  registered.  The 
evidence  of  discharge  is  in  the  office  of  the  liquidator,  and 
the  statements  in  his  reports  liave  been  verified  by  examin- 
ing the  original  documents  tliore.     (Exhibits  9,  10,  11,  12.) 
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But  the  question  of  hypothecations  of  the  real  property, 
say  nothing  of  conventional  hypothecations,  remains  to  be 
discussed. 

Strange  as  it  may  seem  to  us,  no  allusion  is  made  in  any 
of  the  reports  to  an  ordinary  mortgage  of  the  large  amount 
of  land  given  by  Colombia.  As  a  source  of  revenue,  to 
enable  the  company  to  construct  the  canal,  such  a  mortgage 
would  seem  to  us  very  natural,  but  I  have  found  no  reason 
to  believe  that  it  was  resorted  to.  The  record  would  be  in 
Panama,  but  it  is  improbable  that  no  allusion  should  be 
made  to  this  in  the  numerous  statements  of  assets,  receipts, 
expenditures,  etc.,  if  such  a  mortgage  had  existed.  The 
payment  of  interest  would  seem  to  necessitate  such  allusions. 

This  may  be  accounted  for  by  the  yet  uncompleted  con- 
dition of  the  actual  transfer  of  lands  by  Colombia  to  the 
company  and  by  the  popularity  of  the  enterprise  and  the 
ease  with  which,  up  to  within  a  short  time  before  the  liqui- 
dation, it  was  possible  to  float  bonds  issued  in  pursuance  of 
the  by-laws  of  the  old  company,  article  24,  which,  by  the 
way,  authorizes  loans  to  be  obtained  on  mortgage  by  the 
general  meeting. 

An  examination  has  been  made  into  the  nature  of  the 
bond  issues  and  copies  procured  of  the  bonds  themselves. 
(Exhibit  13.)  No  allusion  has  been  found  on  the  bonds  or 
in  accounts  of  litigation  or  elsewhere,  to  any  mortgage  or 
hypothecation  of  the  real  property  in  Panama,  except  two 
unimportant  judicial  hypothecations  or  judgments  which  can 
be  inscribed  as  hypothecations.  (Exhibit  9.)  The  com- 
plete title  to  the  lands,  as  I  have  said,  has  never  really 
passed  out  of  Colombia,  the  expense  of  getting  that  title 
put  into  final  form  having  been  one  cause  of  the  delay. 

The  reports  of  the  liquidator  up  to  two  years  ago  (Exhibit 
10)  set  forth  the  judgments  out  of  which  judicial  hypothe- 
cations might  have  arisen,  including  judgments  obtained  in 
courts  of  Panama;  whether  all  of  them  or  not  is  a  question 
which  has  not  been  overlooked.     (See  Exhibit  9.) 

That  law  of  1893  merely  suspended  the  rights  of  action  of 
the  individual  creditors  and  turned  these  rights  over  to  the 
mandataire  to  be  exercised.  If  he  did  not  or  at  any  time 
does  not  exercise  them  b}^  uHlng  them  to  oppose  or  affirm 
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something,  the  bondholders  and  general  creditors  could  or 
can  do  so,  upon  first  demanding  that  he  should  act,  and 
giving  him  a  month  in  which  to  make  up  his  mind. 

He  and  they  citn  sue  (and  have  sued)  the  liquidator. 
With  their  suits  against  third  parties  owing  obligations  to 
the  old*  company  wo  are  not  particularly  concerned.  But 
theoretically  he  or  they  could  make  use  of  the  suspended 
proceedings,  including  any  judicial  hypothecations,  against 
the  liquidator  and  the  property  of  the  liquidation,  while  it 
continued  to  be  the  property  of  the  liquidation. 

A  number  of  judgments  were  obtained  against  the  liqui- 
dator before  the  act  of  July,  1893,  by  bondholders  who  sued 
to  recover  and  obtained  judgment  for  the  total  of  their  sub- 
scriptions, coupons  unpaid  up  to  December  14,  1888  (date 
of  going  into  liquidation),  and  legal  interest. 

The  number  of  suits  is  stated,  and  the  names  of  the  plain- 
tiffs, in  his  third  report  (Exhibit  10).  These  names  are 
Joreau,  Roger,  Francois,  Donnadieu  &  Bougala,  Debrys, 
Vaillant,  Denovarre,  Salleix-Laboige,  Doumic.  Eghteen 
other  plaintiffs  are  mentioned  in  the  same  report  as  having 
made  the  same  demand,  but  no  judgments  had  been  ob- 
tained by  them  when  all  these  were  suspended  by  the  law 
of  July,  1893. 

In  the  nine  suits  in  which  judgment  had  been  rendered, 
the  plaintiffs  are  all  stated  to  have  proceeded  in  virtue  of 
their  judgments  to  garnishee  or  attach  property  in  the  hands 
of  divers  persons,  and  Mademoiselle  Joreau  had  attached 
unissued  lottery  bonds  in  the  hands  of  the  liquidator. 

From  these  nine  judgments  the  liquidator  appealed,  but 
on  the  29th  of  June,  1893  (two  days  before  the  special  law 
was  passed),  the  court  of  appeals  affirmed  the  judgments 
(same  report.  Exhibit  10). 

It  is  evident  that  between  January  26,  the  date  of  the 
judgment  below,  and  July  1,  even  if  the  appeal  had  not 
intervened  to  suspend  previous  proceedings  in  execution 
and  make  void  those  subsequent  to  the  notice  of  appeal 
(Beauchet,  sec.  1014),  it  is  improbable  that  much  was  done 
in  Panama  in  the  way  of  registering  judicial  hypotheca- 
tions. After  that  the  mandataire  (for  the  benefit  of  all  the 
bondholders)  could  cause  these  judgments  to  be  made  ex- 
ecutory by  Panama  judgments,  supposing  the  Colombian 
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law  to  be  identical  with  the  French.  They  were  judgments 
and  final,  since  it  is  evident  that  the  liquidator  did  not  pro- 
ceed to  cassation  to  have  them  annulled. 

As  these  nine  judgments  might  possibly  have  been  for  an 
enormous  amount,  it  was  considered  important  to  carefully 
examine  them  and  their  results. 

The  real  property — at  least  that  in  which  we  are  inter- 
ested (there  was  some  in  Paris  which,  by  suits  in  favor  of 
some  contractor,  became  affected  with  judicial  hypotheca- 
tions and  was  sold) — was  and  is  not  in  France,  but  Colombia. 

I  append  a  certificate  from  the  Register  of  Hypotheca- 
tions of  Panama  stating  that  no  hypothecations  are  of  record 
there.     (Exhibit  14.) 

It  is  theoretically  possible  that,  before  the  real  estate 
ceased  to  be  that  of  the  old  company,  these  plaintiffs  or  the 
mandataire  took  measures  to  establish  judicial  hypotheca- 
tions under  the  law  of  Colombia,  and  that  to  the  extent  of 
the  indebtedness  to  them,  with  interest,  the  real  property 
there  and  all  improvements  that  have  been  or  may  be  made 
in  it  were  mortgaged  in  this  way.  I  am  satisfied  that  such 
is  not  the  case.     (See  Exhibits  9,  10,  11,  12,  14.) 

As  for  judgments  subsequent  to  the  act  of  1893,  of  a  sim- 
ilar character,  it  is  pomiUe  that  the  mandataire,  prior  to  the 
date  of  the  contribution  to  the  new  company,  took  a  similar 
course,  and  also  possible  that  creditors,  upon  his  failure, 
did  the  same.  But  the  reports  of  the  liquidator  indicate 
nothing  of  this  kind,  and  the  comparatively  brief  interval 
between  the  appointment  of  the  mandataire,  M.  Lemarquis 
(July  4,  1893),  and  the  date  of  the  contribution  (October 
20,  1894)  was  occupied  with  other  things.  Among  these 
were  the  successful  proceedings  by  him  and  the  liquidator 
against  contractors  who  had  obtained  money  of  the  com- 
pany which  it  was  alleged  they  were  not  entitled  to  keep, 
and  the  urgent  business  of  bringing  about  the  establishment 
of  the  new  company,  formed,  not  as  it  has  been  said,  of  the 
same  personnel  as  the  old  company,  but  partly  of  contract- 
ors who  had  worked  for  the  old  company  and  were  being 
sued  as  its  debtors  by  its  representative,  the  liquidator. 
With  all  these  matters  to  be  attended  to,  the  mandataire 
does  not  seem  to  have  had  time,  if  he  had  thought  it  useful, 
to  establish  judicial  hypothecations  in  Panama,  either  by 
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using  the  judgments  of  the  nine  plaintiffs  above  ref en*ed  to 
or  subsequent  judgments  based  upon  the  like  grounds  of 
suit  prior  to  October  21,  1894.     (Same  Exhibits.) 

After  that  time  it  seems  clear  that  nothing  could  be  done 
with  either  the  nine  judgments  or  any  later  ones  in  Panama 
courts,  for  the  simple  reason  that  the  liquidator  and  old 
company  ceased  to  be  the  owners  of  the  real  property  there. 

There  can  not,  of  course,  be  created  a  judicial  mortgage, 
or  mortgage  of  any  kind,  as  to  property  which  does  not 
belong  to  the  mortgagor. 

No  system  of  law  would  tolerate  that. 

If  there  are  judicial  hypothecations  arising  from  judg- 
ments obtained  in  France,  all  the  judgments  that  could  pos- 
sibly give  rise  to  them  are  in  Paris,  and  practically  all  in 
the  office  of  one  tribunal.  A  careful  inquiry  into  the  matter 
develops  the  fact  that  the  judgments  referred  to,  even  if 
they  all  led  to  judicial  hypothecations,  are  for  the  insignifi- 
cant total  amount  of  about  $100,000  and  interest.  (Exhibit 
9.)  But  I  am  satisfied  that  there  are  no  such  liens  upon  real 
property  on  the  Isthmus,  except  upon  two  buildings,  and 
as  to  these  buildings  the  liquidator  promises  that  the  pur- 
chaser shall  in  some  way  be  given  a  clear  title.     (Exhibit  9.) 

The  fact  that  the  title  to  the  land  on  the  Isthmus  has  we^vT* 
parsed  from  Colombia,  and  the  absence  of  all  allusion  to  a 
mortgage  of  them,  makes  it  reasonably  certain  that  thej'  are 
not  mortgaged. 

The  poHseHHlon  of  the  personal  property  in  Panama  by  the 
new  company,  which  does  not  seem  to  be  doubtful,  which 
possession  must  be  turned  over  to  the  United  States  at  the 
time  of  purchase,  is  inconsistent  with  nantissenumtsov  pledg- 
ings,  which  imply  the  loss  of  possession  by  the  pledgor. 

Two  lines  in  the  Colombian  treaty  to  the  effect  that  the 
United  States  and  the  property  purchased  can  not  be  pro- 
ceeded against  in  the  courts  of  Colombia  without  the  con- 
sent of  the  Government  of  the  United  States  would  put  at 
rest  all  danger  of  litigation  from  those  supposed  persons 
who,  having  some  technical  or  concealed  right,  which  in 
fairness  should  be  disclosed  before  the  purchajse,  may  pos- 
sibly desire  afterwards  to  bring  unjust  actions.  Congress 
can  at  present  control  all  suits  against  the  Government  in 
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the  United  States.     In  my  opinion,  however,  the  danger  is 
purely  imaginary. 

V.  The  objection  that  the  United  States  can  not  own  the 
Panama  Railroad  Company  because  it  is  a  State  corporation 
does  not  seem  to  be  very  seriously  relied  upon.  In  the  first 
place,  the  United  States  does  not  propose  to  become  the 
corporation,  but  to  purchase  a  large  part  of  the  stock  already 
long  owned  by  a  canal  company.  That  the  Government  can 
own  stock  in  a  private  corporation  has  been  frequently 
recognized  by  our  courts.  In  fact,  it  is  difficult  to  see  why 
it  can  not  own  any  kind  of  property  it  may  have  need  of, 
whether  individual  or  corporate.  When  it  owns  stock  in  a 
private  corporation  it  puts  itself  on  a  level  with  the  other 
stockholders  and  is  bound  like  them  by  the  charter.  As 
this  railroad  is  not  in  New  York,  but  in  a  foreign  country, 
it  is  not  a  highway  of  New  York  and  so  a  public  institution 
of  New  York.  But  it  is  suggested  that  our  Government 
contemplates  destroying  the  railroad  and  can  not  do  that. 
But  even  conceding  that  it  could  not  (which  is  not  admitted, 
however),  there  seems  to  be  no  probability  that  the  Gov- 
ernment will  ever  dispense  with  the  railroad.  It  will  con- 
tinue to  need  it  so  long  as  the  canal  will  be  operated.  At 
all  events,  it  is  not  so  obvious  that  it  will  be  destroyed  that 
a  good  title  can  not  be  taken  now  because  that  means  its 
destruction.  It  may  be  necessary,  as  it  has  been,  to  make 
it  deviate  somewhat  from  its  present  line;  it  may  become 
less  remunerative  propert}^;  but  all  that  is  not  mq,terial  to 
the  present  question  of  getting  a  good  title  to  some  of  the 
shares  of  stock.  The  French,  and  particularly  the  civil 
tribunal  of  the  Seine,  did  not  understand  that  the  construc- 
tion of  the  canal  by  the  French  company  would  interfere 
with  the  i"ailroad,  even  as  a  paying  concern.     (Exhibit  L.) 

If  the  ownership  of  the  stock  entails  any  conditions  as  to 
the  continued  use  of  the  railroad,  these  can  be  performed 
or  gotton  rid  of  with  the  consent  of  the  State  or  minority 
stockholders  interested.  I  am  now  discussing  merely  the 
legal  possibility  of  the  Government's  acquiring  and  holding 
the  stock;  and  I  think  that  is  clear. 

VI.  The  objection  that  Congress  has  authorized  a  purchase 
only  from  the  new  company,  not  the  liquidator  of  the  old 
company,  seems  also  to  be  unsound. 
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Our  Supreme  Court  has  frequently  held  that  a  law  must 
have  a  reasonable  interpretation  in  view  of  its  object  and 
not  be  rendered  abortive,  if  that  can  be  avoided. 

Certainly,  in  view  of  the  condition  of  the  title  as  herein- 
before explained,  the  purchase  will  be  from  the  new  com- 
pany, and  the  consent  of  the  liquidator  will  be  at  most  a 
waiver  of  rights  as  to  property  transferred  to  the  new 
company. 

But,  if  this  were  otherwise,  it  would  be  unreasonable  to 
treat  the  act  of  Congress  as  forbidding  a  purchase  from  the 
new  company  in  which  it  would  be  necessary  for  the  old  or 
the  liquidator  to  join  as  vendor.  This  would  be  to  defeat, 
not  to  ascertain,  the  will  of  Congress.  What  it  wants  is  a 
good  title  from  the  oicrier  of  certain  specifred  property,  the 
owner  being  supposed  to  be,  and  being  admittedly  in  part, 
the  new  company,  and  it  is  entirely  justifiable  to  buy  from 
the  owner,  although  the  ownership  should  be  found  not  to 
be  in  the  new  company. 

Whether  we  think  it  is  in  the  new  company  or  the  old 
company  seems  to  me,  as  no  one  pretends  that  it  is  out  of 
both,  altogether  immaterial,  since  both  join  in  the  proposed 
sale. 

The  general  meeting  of  the  new  company  reserved  the 
right  to  ratify  the  sale,  and  accordingly  it  will  be  necessary 
to  have  further  action  ])y  it.  Whether  it  should  effect  its 
transfer  to  the  United  States  through  one  formality  or 
another,  and  what  should  be  done  as  to  the  two  buildings 
on  the  Isthmus  affected  by  judicial  hypothecations,  or  as  to 
the  application  of  a  small  part  of  the  purchase  money  to  the 
payment  of  creditors  of  the  new  company — these  and  other 
details  of  conveyancing  can  be  considered  and  disposed  of 
at  the  proper  time.  They  in  no  way  affect  the  present 
question. 

For  the  reasons  I  have  given,  I  am  of  opinion  that  the 
United  States  would  receive  a  good,  valid,  and  unencum- 
bered title. 

Very  respectfully, 

P.  C.  KNOX. 
The  President. 
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amount  of  capital;  report  of  the  board  of  directors  (19(X)).  (All  in 
English.) 
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EXHIBIT  1. 
OBJECTIONS  THAT  HAVE  BEEN  STATED. 

1.  That  the  obligation  of  the  new  company  growing  out  of  the  contri- 
bution of  the  canal  is  such  that  the  company  not  being  l)ankrupt,  but  a 
going  concern,  claiming  to  be  able  to  complete  the  canal,  tliat  comjiany 
can  not  free  itself  from  the  obligation  by  selling  the  property.  It  must 
have  been  contemplated  that  the  company  would  spend  in  the  completion 
of  the  canal  $150,000,000  or  more,  and  that  the  completed  canal  would 
pay  large  dividends  and  thus  give  the  stock  and  bonds  of  the  old  com- 
pany large  value. 

2.  That  under  the  principles  of  law  recognized  in  America  a  corporation 
chartered  to  carry  on  a  work  of  national  interest  can  not  transfer  the 
whole  of  its  property  and  rights  to  any  one.  The  same  principle  is 
supposed  to  apply  to  French  corporations  chartered  to  trarry  on  such 
affairs  in  France  and  the  principle  is  supposed  to  extend  to  this  canal, 
although  not  in  France. 

3.  It  is  claimed  that  the  lottery  bond  law  requiring  materials  for  the 
canal  to  be  obtained  in  France,  either  shows  that  no  sale  to  the  United 
States  could  be  made  under  the  law  of  France  or  only  a  sale  subject  to 
that  requirement. 

4.  That  the  new  company  is  sinfiply  the  old  one  reorganized  and, 
therefore,  upon  principles  of  law»recognized  in  America,  has  all  the  obli- 
gations of  the  old  one  and  can  not  give  any  title  free  from  those  obliga- 
tions, especially  to  the  purchaser  of  the  whole  of  its  property  and  rights. 

5.  That  the  French  court  has  no  jurisdiction  to  authorize  a  solvent 
company  to  sell  all  of  its  property  in  violation  of  the  existing  agreement 
to  construct  the  canal,  and  the  liquidator  can  not  enter  into  a  contract 
by  which  the  whole  nature  of  the  original  contract  of  contribution  is 
changed,  and  the  French  court  has  no  jurisdiction  to  authorize  him  to 
do  so. 

6.  If  the  United  States  should  purchase  the  property  of  the  new  (X)m- 
pany  charged  as  it  is  with  a  trust,  being  the  old  company  reorganized, 
suit  could  be  brought  in  the  United  States  by  the  cestuis  que  trust,  and 
under  *' Thomas  r.  B.  R.,'^  101  U.  S.,  etc.,  the  sale  would  be  treateii  as 
void  because  ultra  vires,  and  the  property  taken  to  satisfy  the  trust. 
(Central  Transportation  Company  r.  Pullman  Palace  Car  Company,  139 
U.  8.,  24;  tlailroad  r.  Hooper,  160  U.  S.,  514.) 

7.  The  Panama  Railroad  Company  being  a  New  York  corporation  the 
Government  of  the  United  States  can  not  become  its  owner  for  similar 
reasons. 

8.  The  new  company  can  not  sell  without  the  consent  of  the  French 
Government,  the  enterprise  being  national.  This  national  character  is 
shown  by  the  declarations  of  Colombia  in  its  concession  that  the  canal 
and  railroad  are  of  public  utility,  and  the  following:  in  article  18  of  the 
canal  concession,  "As  this  enterprise  is  essentially  international  for  pub- 
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lie  ntility,  it  is  understood  that  it  shall  be  always  kept  free  from  politi- 
cal influences." 

9.  ''In  taking  over  a  corporation,  if  such  a  thing  can  be  done,  we 
take  over  the  property  subject  to  all  encumbrances  and  become  bound 
to  execute  all  its  agreements.'' 

10.  The  contract  of  the  liquidation  for  the  stockholders  and  bond- 
holders of  the  old  company  with  the  new  company  to  pay  for  their 
benefit  60  per  cent  of  the  net  profits  of  operating  the  canal,  fixed  in 
them  a  vested  right  to  these  net  profits  that  no  court  and  no  legislature 
could  violate.  (Bedford  v.  Building  and  Loan  Association,  181  U.  S., 
227.) 

11.  In  Railroad  v.  Chicago  Railroad  Company  (163  U.  S.,  581),  the 
Supreme  Court  say:  "Railroad  corporations  possess  the  powers  which 
are  expressly  conferred  by  their  charters,  together  with  such  powers  as 
are  fairly  incidental  thereto,  and  they  can  not,  except  with  the  con- 
sent of  the  State,  disable  themselves  from  the  discharge  of  the  functions, 
duties,  and  obligations  which  they  have  assumed"  (citing  Thomas  v. 
Railroad  Company,  101  U.  S.,  71). 

12.  An  honest  debt  is  never  extinguished  until  it  is  paid,  and  we  can 
not  place  our  feet  in  the  shoes  of  the  Panama  Canal  Company  and  take 
over  this  property  without  first  being  satisfied  that  this  debt  is  paid,  or 
that  it  has  been  released  by  the  bondholders  and  stockholders  of  that 
company. 

13.  Further,  it  is  feared  in  a  general  way  that  the  property  in  the 
hands  of  a  purchaser  will  be  liable,  or  the  purchaser  will  be  liable,  to 
indefinite  claims,  liens,  and  demands  of  bondholders,  stockholders,  and 
creditors  of  both  companies. 

14.  It  said  that  the  law  of  Congress  authorizes  a  purchase  from  the  new 
company  and  that  the  property  has  become  again,  owing  to  the  recent 
agreements  between  the  liquidation  and  the  new  company,  the  property 
of  the  old  company  or  liquidator. 


EXHIBIT  2. 

CONSULTATION  OF  SEPTEMBER  1,  1902,  BY   MASTERS  LIM- 
BOURG,  DU  BUIT,  DEVIN,  THIEBLIN,  AND  GONTARD. 

The  undersigned,  ativocates  of  the  court  of  appeals  of  Paris,  being 
consulted,  in  view  of  divers  objections  made  in  America  to  the  project 
of  cession  of  the  Panama  Canal  by  the  new  company  to  the  Government 
of  the  United  States,  upon  the  following  questions: 

1.  Has  the  new  company  a  certain  and  absolute  title  of  ownership  to 
the  concessions,  the  works  of  the  canal,  and  all  the  other  properties 
which  it  is  proposed  to  sell  and  transfer  to  the  United  States? 

2.  Has  it  the  power  to  make  that  sale  and  transfer? 

3.  Is  it,  from  any  point  of  view,  a  reorganization  of  the  old  company? 

4.  Are  the  properties  which  it  has  acquired  from  the  old  company  • 
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burdened,  since  the  contribution,  with  the  debts  and  chaises  of  the  old 
company;  is  it,  in  any  manner  whatever,  bound  by  those  debts  and 
chai'ges? 

5.  Is  the  old  or  the  new  comjmny  a  national  company,  with  the  con- 
sequence that  this  national  character  restrains  or  diminishes  the  right  of 
ownership,  of  administration,  and  the  power  of  sale  of  the  properties  of 
the  company? 

6.  Have  the  recent  agreements  between  the  new  company  and  the 
liquidator  (December  24,  1901)  and  the  judicial  proceedures  affecting 
them,  by  which  the  liquidator  has  compromised  with  the  new  company 
as  to  the  contractual  obligations  contracted  by  the  latter  toward  the 
former  in  the  terms  of  the  original  contribution  contract,  invalidated, 
or  changed  in  any  way  whatever,  the  title  of  the  new  company  acquired 
by  the  original  contribution,  and  had  the  liquidator  the  capacity  to  con- 
clude that  agreement  of  the  24th  of  December,  1901? 

7.  Does  the  law  of  June  8,  1888,  extend  to  the  new  company  and 
bind  it?    Will  that  law  extend  to  its  vendee  and  bind  it? 

8.  Does  there  exist  in  France  a  jurisdiction  having  competence  to 
revise  the  acts  of  the  legislative  power;  especially  can  the  law  of  July  1, 
1893,  be  declared  void  by  any  jurisdiction  whatever? 

Considering  the  questions  submitted,  together  with  all  questions  of 
law  that  can  arise  from  the  project  of  cession,  involved  in  a  study  of  the 
following  three  points: 

1.  Constitution,  nature,  and  l^al  existence  of  the  New  Panama  Canal 
Company. 

2.  Existence  and  extent  of  its  right  of  ownership  over  the  properties 
which  it  is  proposed  to  cede. 

3.  Existence  and  extend  of  its  right  of  disposition  as  to  those 
properties; 

It  being  proper,  without  r^ard  to  the  order  of  the  questions  sub- 
mitted, to  proceed  to  a  methodical  and  complete  study  of  those  three 
points,  and  afterwards  briefly  to  discuss  the  statements  made  in  the 
course  of  that  study,  and  the  conclusions  to  be  drawn  from  them  which 
respond  to  the  questions  submitted,  give  the  following  opinion  : 

Chapter  I. 

CONSTITUTION,  NATURE,  AND  LEGAL  EXISTENCE  OF  THE  NEW  PANAMA  CANAL 

COMPANY. 

The  New  Panama  Canal  Company  was  constituted  definitively  on 
October  20,  1894. 

By  the  terms  of  its  by-laws,  filed  with  Messrs.  Lefebvre  and  Cham- 
petier  de  Ribea,  notaries  at  Paris,  the  26th  of  June,  1894,  it  is  an  anony- 
mous commercial  company  governed  by  the  laws  of  the  24th  of  July, 
1867,  and  1st  of  August,  1893  (Article  1  of  the  by-laws). 

In  France  anonymous  commercial  companies  formerly  .required  an 
authorization  by  the  Government  under  article  37  of  the  Code  of 
Commerce. 
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But  this  article  was  abrogated  by  the  law  of  the  24th  of  July,  1867 
(^ulide  47),  and  article  21  of  the  same  law  provides  that  "in  future 
anonymous  companies  can  be  formed  without  the  authorisation  of  the 
Government." 

Since  then  anonymous  companies  have  been  constituted  freely  in 
France,  without  any  intervention  of  the  public  authorities,  by  means  of 
the  mere  agreement  of  parties  and  the  fulfillment  of  l^al  formalities, 
namely. 

The  by-laws  of  the  company  which  form  the  compact  are  first  estab- 
lished thereby  or  by  the  founders  of  the  company. 

Then  if  a  stock  company  is  in  question,  there  is  an  emission  of  shares 
of  stock  representing  the  capital;  the  company  can  not  be  constituted 
until  after  the  subscription  of  the  total  capital  and  the  payment  by 
each  stockholder  of  the  fourth  at  least  of  the  shares  by  him  subscribed 
(Articles  1  and  24,  law  of  July  24,  1867). 

This  subscription  and  these  payments  are  shown  in  a  declaration 
made  by  the  founders  of  the  company  in  a  notarial  document  (Articles 
1  and  24,  law  of  July  24,  1867). 

A  meeting,  called  the  first  general  constitutive  meeting,  to  which  are 
called  all  the  shareholders,  is  convoked  to  establish  the  subscription  and 
the  payment  of  one-fourth  and  to  name  commissaires  charged  to  make 
a  report  upon  the  contributions  which  do  not  consist  of  money.  (Articles 
1  and  24,  law  of  July  24,  1867. ) 

A  second  meeting,  called  the  second  general  constitutive  meeting,  is 
afterwards  convoked  to  hear  and  approve  the  report  of  the  commis- 
saires charged  with  verifying  the  contributions  and  to  name  the  first 
administrators.     (Article  25,  law  of  July  24,  1867.) 

The  company  is  at  this  moment  definitively  constituted;  no  more 
remains  but  to  fulfill  the  formalities  of  publication  required  by  article 
35  of  the  law  of  July  24,  1867,  namely: 

Deposit  in  the  clerks'  offices  of  the  tribunal  of  commerce  and  of  the 
justice  of  peace  of  the  place  in  which  the  company  is  established  of  a 
.  copy  of  the  constitutive  document,  to  which  are  annexeii  a  copy  of  the 
notarial  document  showing  the  subscription  and  payment  of  one-fourth, 
a  copy  of  the  minutes  of  the  deliberations  of  the  general  constitutive 
meetings,  a  list  of  the  names  of  all  the  stockholders  of  the  company. 

Finally,  a  copy  of  the  constitutive  document  and  of  the  papers 
annexed  is  published  in  the  newspapers  designated  to  receive  legal 
announcements.     (Article  56,  law  of  July  24,  1867.) 

These  different  formalities  are  to  be  fulfilled  within  a  month  of  the 
constitution  of  the  company. 

The  French  Government  remains  a  complete  stranger  to  the  formation 
of  companies.  It  is  thus  that  the  New  Panama  Canal  Company  has 
been  freely  constituted,  without  the  Government's  intervening  in  any 
way  in  its  formation.  It  has  not  been  the  subject  of  any  special  law, 
and  it  has  not  had  the  benefit  of  any  favor  or  any  patronage  of  the  state. 

This  abstention  does  not  appear  only  from  the  condition  of  the  legis- 
lation. It  is  put  in  relief  by  t^ertain  significant  document.*^  and  under 
solemn  circumstances  which  it  is  not  without  interest  to  mention. 
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Already  in  1880,  a  short  time  before  the  coiistitation  of  the  Universal 
Company  of  the  Interoceanic  Canal ,  the  French  Government,  by  a  letter 
of  its  diplomatic  representative  in  the  United  States,  dated  March  22, 
officially  declared  to  the  Secretary  of  State  of  the  United  States  '^  that  it 
was  not  in  any  manner  interested  in  the  enterprise  and  that  it  did  not 
propose  to  inter^'ene  in  it  or  give  it  any  support  either  directly  or  indi- 
rectly."    (See  opinion,  Sullivan  and  Cromwell.) 

I^ter,  the  Government  anew  exhibited  in  a  manner  more  clear,  at  the 
time  the  law  of  July  1, 1893,  concerning  the  liquidation  of  the  Universal 
Company  of  the  Interoceanic  Canal  was  under  discussion,  that  it 
intended  to  remain  a  total  stranger,  in  the  future  as  in  the  past,  to  the 
enterprise  of  the  Panama  Canal,  an  enterprise  which  it  considered  as 
one  of  pure  and  simple  private  concern. 

Thus,  in  the  session  of  March  4,  1893,  of  the  Chamber  of  Deputies, 
M.  Deloncle  having  proposed  an  amendment  to  article  10,  M.  Bonigeois, 
keeper  of  the  seals,  minister  of  justice,  opposed  that  amendment  as  indi- 
cating a  line  of  conduct  to  the  liquidator,  saying:  '*The  Government 
and  the  public  authorities  have  declared  that  they  do  not  wish  to  take 
any  responsibility  in  this  matter"  (that  of  Panama),  and  adding,  with 
the  assent  of  the  Chamber,  '^If  the  amendment  of  M.  Deloncle  is 
adopted,  we  depart  from  the  attitude  which  the  Government  has  con- 
tinually followed  up  to  the  present."  (Good!  good!)  (Official  Journal 
of  March  5.  1893,  p.  846.) 

Thus,  again,  in  the  same  session,  M.  Vi^tte,  minister  of  public  works, 
opposing  a  motion  presented  by  M.  Moreau,  looking  toward  the  forma- 
tion of  a  commission  of  verification  by  the  ministry  of  public  works, 
said,  with  the  same  assent: 

'^I  shall  not  constitute  a  commission  in  the  name  of  the  Government, 
because  the  Government  should  remain  a  total  stranger  to  the  Panama 
matter"  (Good!  good!).     (Official  Journal  of  March  5,  1893,  p.  847.) 

There  is,  then,  but  an  examination  to  be  made  to  learn  whether  the 
new  company,  at  the  time  of  its  formation,  conformed  to  all  the  pro- 
visions and  formalities  required,  and  whether,  consequently,  it  was 
regularly  constituted. 

The  legal  conditions  set  forth  above  have  been  fulfilled,  as  follows: 

1.  The  by-laws  of  the  company  were  drawn  up  in  a  notarial  document 
in  the  presence  of  Masters  Lefcbvre  and  Champetier  de  Ribes,  notaries 
at  Paris,  the  26th  of  June,  1894. 

2.  A  public  subscription  of  600,000  shares,  forming  the  money  capital 
of  the  company  (the  50,000  others  being  set  apart  to  the  Government  of 
Colom])ia),  w^as  opened  on  the  22d  of  September,  1894,  and  compleftely 
subscribed.  The  fourth  part  of  this  subscription  was  paid  in  by  each 
shareholder. 

3.  The  declaration  of  the  subscription  of  the  capital  and  payment  of 
one-fourth  was  received  by  Masters  Lefebvre  and  Champetier  de  Ribes, 
notaries  at  Paris,  on  June  29,  1894. 

4.  The  first  constitutive  meeting,  held  October  4, 1894,  recognized  the 
genuineness  of  that  de<;laration  and  selected  commissaires  charged  to 
appraise  the  c^ontributions  made  by  M.  Gautron. 
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5.  The  second  general  constitutive  meeting,  held  October  20,  ap- 
proved the  report  presented  by  the  commisBaires  and  appointed  the 
first  administrators. 

At  that  moment  the  company  was  definitively  constituted. 

Finally,  to  make  sure  that  the  formalities  of  legal  publication  were 
carried  out,  it  suffices  to  refer  to  the  journal  of  legal  announcements, 
"Les  Petites  Affiches,"  No.  730,  October,  1894. 

Thus  is  established  in  a  manner  beyond  doubt  both  the  commercial 
character  (altogether  private)  of  the  New  Panama  Canal  Company  and 
the  regularity  of  its  constitution  of  date  October,  1894. 

Since  that  date  its  existence  has  continued  without  any  interruption 
or  change,  and  the  company  is  at  present  in  possession  of  all  its  powers 
and  juridical  rights. 

The  incident  of  the  appointment  of  M.  Navarre  as  provisional 
administrator  in  1900,  which  may  be  misunderstood  in  the  United 
States,  merits  an  explanation  of  its  true  character  and  its  lack  of  all 
importance. 

In  February,  1900,  the  members  of  the  council  of  administration,  dis- 
agreeing in  opinion,  resigned  in  a  body,  and,  not  to  leave  the  company 
without  regular  representation  and  direction,  asked  the  tribunal  of  com- 
merce to  appoint  a  provisional  administrator  charged  with  convoking 
the  general  meeting  of  stockholders  to  elect  a  new  council. 

It  was  on  this  initiative  that  M.  Navarre  was  appointed,  and  not  on 
the  intervention  of  creditors  or  stockholders,  nor  by  the  spontaneous 
action  of  the  judicial  authority.  This  appointment  did  not  imply,  then, 
in  any  way,  the  suspension  of  the  life  of  the  company.  (See  judgment 
of  February  5,  1900.) 

M.  Navarre  made  haste,  conformably  with  his  purely  provisional  and 
tentative  commission,  to  cx)nvoke  the  general  meeting  in  order  that  it 
might  elect  a  new  council. 

And  this  council  having  been  elected,  he  made  report  to  it  of  his 
administration,  and  his  commission  was  at  an  end,  and  this  incident, 
wholly  within  the  company,  which  had  given  occasion  to  his  appoint- 
ment, was  closed. 

The  proceeding  taken  in  that  matter  is  of  frequent  use.  It  is  taken 
whenever  a  council  of  administration  considers  it  its  duty  to  retire 
spontaneously  in  the  course  of  company  transactions. 

CHAPfER  II. 

BXISTENCE  AND  EXTENT  OP  THE  RIGHT  OF  OWNERSHIP  OP  THE  NEW  COM- 
PANY AND  THE  PROPERTIES  WHICH  ARE  TO  BE  THE  SUBJECT  OF  THE 
CESSION. 

The  right  of  ownership  of  the  New  Panama  Canal  Company  as  to  the 
concession  of  the  interoceanic  canal  and  the  other  properties  which  it  is 
proposed  to  cede  to  the  Government  of  the  United  States  is  no  less  clear 
than  its  own  existence. 

This  right  results  from  the  contribution  made  to  it  by  the  liquidator 
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of  the  Universal  Company  of  the  Interooeanic  Canal  when  the  new  com- 
pany was  constituted. 

We  have  to  dwell  upon  this  contribution  for  the  reason  that  the 
greater  part  of  the  objections  we  are  to  examine  are  derived  from  a  mis- 
conception of  its  regularity,  its  character,  its  extent,  and  its  effects. 

This  contribution,  which  is  no  other  than  a  sale,  was  made  by  M. 
Gautron,  liquidator  of  the  Universal  Company  of  the  Interoceanic 
Canal,  to  the  New  Panama  Canal  Company,  in  the  following  terms. 
(Article  5  of  the  by-laws. ) 

******* 

Three  questions  can  be  stated  apropos  of  the  contribution  thus  made: 

1.  Had  the  liquidator  the  power  to  make  it? 

2.  Has  it  been  regularly  made? 

3.  What  are  its  effects? 

1.  Question.  Had  M.  Gautron,  liquidator  of  the  Universal  Company 
of  the  Interoceanic  Canal  of  Panama,  the  right  to  make  to  the  New 
Panama  Canal  Company  the  contribution  of  the  greater  part  of  the  assets 
of  the  Universal  Company? 

To  clearly  decide  this  question  it  will  suffice  to  state  with  precision 
the  facts  and  applicable  principles. 

The  dissolution  of  every  company  leads  necessarily  to  the  settlement 
of  its  affairs.  It  is  this  settlement,  preliminary  to  a  distribution, 
intended  to  prepare  for  one  and  to  lead  to  one,  by  assuring  the  realiza- 
tion of  the  company  assets,  which  essentially  constitutes  liquidation. 

During  this  settlement  the  social  being  continues  to  exist.  It  survives 
for  the  requirements  of  liquidation.  (Paul  Pont,  Traits  des  Soci^t^s, 
No.  1930  et  seq.;  Vavasseur,  Traits  des  Societ^s,  No.  246;  Houpin, 
Traits  des  Soci^t^s,  No.  203;  Cassation,  May  29, 18^5;  Sirey,  1865, 1,  325. 
See  also  Cassation,  July  27,  1863,  Sirey,  63,  1,  457;  February  3,  1868, 
Dalloz,  1868,  1,  225;  December  22,  1868,  Dalloz,  69,  1,  156;  March  23, 
1870,  Dalloz,  70,  1,  1415;  March  6,  1872,  Dalloz,  72,  1,  169;  February  8, 
1875,  Dalloz,  75,  1,  308;  May  17, 1877,  Sirey,  77,  1,  356;  August  16,  1880, 
Dalloz,  82,  1,  80;  December  18,  1883,  Sirey,  1886,  1,  27;  March  11,  1894, 
Dalloz,  84,  1, 199;  December  2,  1885,  Sirey,  88, 1,  331;  January  13,  1892, 
Sirey,  92,  1,  100;  May  24,  1892,  Sirey,  92,  1,  469.) 

These  are  assured  principles. 

But  who  is  to  make  this  settlement?  Who  will  represent  the  social 
body  while  it  is  going  on? 

Who,  in  other  words,  will  be  the  liquidator?  The  French  legislator 
has  not  established  rules  to  govern  the  conditions  of  liquidation;  **he 
has  referred  to  the  condition  of  liquidation  in  several  texts."  (Code  of 
Commerce,  article  64;  law  of  1867,  article  67.)  He  has  not  regulated  it 
or  even  defined  it  in  any.  Consequently,  in  default  of  legislative  pro- 
visions, it  is  from  practice,  general  principles,  decisions  of  the  courts, 
that  we  must  ask  the  solution  of  the  numerous  difficulties  to  which  the 
business  of  liquidation  gives  rise.     (Pont,  No.  1934.) 

"Being  a  mandataire  (agent)  of  the  company,  which  he  represents  in 
the  interest  of  the  members,  the  liquidator  ought,  in  principle,  to  be 
appointed  by  them."     (Pont,  No.  1937.) 
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No  difficulty  arises  if  the  original  company  agreement  designates  or 
permits  to  be  designated  the  liquidator,  or  if  the  members  are  in  accord 
in  choosing  one. 

But  if  they  are  too  numerous  to  act  themselves  and  do  not  get  into 
accord,  there  is  litigation,  and  then  it  is  necessarily  requisite  to  apply  to 
public  justice — to  the  tribunals — ^the  civil  tribunal  if  a  civil  company  is 
in  question,  the  commercial  tribunal  if  a  commercial  company  is  in 
question.  (See  Pont,  No.  1942;  Houpin,  No.  205,  and  authorities  and 
decrees  cited. ) 

The  tribunal  thus  acquiring  possession  of  the  matter  becomes  substi- 
tuted for  the  members;  it  acts  in  the  plenitude  of  their  rights;  it  can 
then  confer  upon  the  liquidator  all  the  rights  that  the  circumstances 
seem  to  require  him  to  have  and  the  original  company  agreement 
permits. 

Besides,  although  appointed  by  a  court,  the  liquidator  is  none  the  less 
the  representative  of  the  company  in  the  interest  of  the  associates, 
responsible  with  regard  to  them  for  the  execution  of  his  commission 
and  free  to  act,  under  that  responsibility,  within  the  limits  of  his  pow- 
ers, with  the  right,  upon  occasion,  to  ask  to  have  those  enlarged  by  the 
tribunal  from  whom  he  obtains  them. 

As  for  the  powers  of  the  liquidator,  it  can  be  laid  down  as  a  general 
proposition  that,  in  the  absence  of  special  provisions  or  express  reser- 
vations, they  extend  to  all  acts,  to  all  operations  that  may  be  necessary 
for  the  settlement  of  the  affairs  of  the  company.  (See  Paul  Pont,  Traits 
des  Soci^t^s,  Nos.  1934,  1952,  et  seq. )  The  measure  of  those  powers  is 
obtained  from  the  object  he  is  charged  to  accomplish. 

Consequently  he  has  not  merely  the  power  of  conducting  the  business 
of  the  company.  He  has  and  should  have  the  power  of  disposal,  for 
that  power  is  necessary  to  reach  a  realization  of  the  assets  and  a  pay- 
ment of  the  debts,  which  it  is  his  business  to  accomplish.  He  can 
alienate,  and  alienate  even  the  immovable  property  of  the  company,  at 
least  where  there  is  no  prohibition  against  that  in  the  by-laws  or  in  the 
terms  of  his  appointment.  (See  Pont,  No.  1957;  Houpin,  No.  208;  Cas., 
July  24,  1871;  Sirey,  1871,  1,  47.) 

Judicial  decisions  recognize,  moreover,  his  power  to  realize  the  com- 
pany assets  by  means  of  a  contribution  en  bloc  to  a  new  company.  (See 
Cas.,  May  12, 1896;  Off.  Houilleres  des  Rives  de  Gier  et  Houilleres  de  St. 
Chamand.  Revue  des  Soci^t^s,  1896,  1,  356.) 

These  principles  having  been  established,  let  us  turn  to  the  facts: 

The  Universal  Company  of  the  Interoceanic  Canal  was  constituted  on 
the  3d  of  March,  1881,  under  the  anonymous  form,  with  a  capital  of 
300,000,000,  according  to  the  by-laws  received  by  Masters  Champetier 
de  Ribes  and  Mavot  de  la  Querantonnais,  notaries  at  Paris,  the  20th  of 
October,  1880. 

On  the  14th  of  December,  1888,  it  suspended  payment  and  asked  the 
tribunal  to  appoint  provisional  administrators. 

Appointed,  these  administrators  called  the  stockholders  to  an  extra- 
ordinary general  meeting  for  the  26th  of  January,  1899,  in  order  to  take 
such  measures  as  the  situation  of  the  company  required;  that  is  to  say, 
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to  declare  its  dissolution  and  arrange  for  its  liquidation.  To  make  sure 
of  the  quorum  necessary  to  the  valid  constitution  of  that  meeting,  that 
is  to  say,  the  one-half  of  the  capital,  making  use  of  the  power  given 
them  by  article  69  of  the  by-laws,  the  provisional  administrators  (sailed 
to  the  meeting  the  owner  of  even  a  single  share  and  gave  to  their  call  all 
desirable  publicity.     (See  first  report  of  Monchicourt,  pp.  27  to  30. ) 

Notwithstanding  these  efforts,  the  extraordinary  general  meeting 
could  not  be  regularly  constituted,  the  half  of  the  capital  not  being 
found  represented. 

However,  the  meeting,  such  as  it  was,  manifested  its  wishes  by 
adopting  the  following  resolution: 

"Third.  The  meeting,  while  it  can  not  deliberate,  announces  the 
desire  that  the  Universal  Company  of  the  Interoceanic  Canal  of  Panama 
may  be  dissolved,  that  a  liquidator  may  be  appointed,  with  the  most 
extensive  powers  to  make  any  contract,  cede  part  or  the  whole,  of  the 
present  company's  assets,  by  way  of  contribution  or  otherwise,  to  a  new 
company,  for  the  best  interests  of  the  company,  and  that  M.  Brunet 
may  be  chosen  as  liquidator,  with  the  power  to  ask  in  the  proper  place 
for  the  addition  of  one  or  more  other  liquidators." 

It  was  in  these  circumstances  that,  the  meeting  of  stockholders  not 
being  able  to  constitute  itself,  the  Universal  Company  being  conse- 
quently unable  to  act  itself  and  to  take  the  measures  which  the  situa- 
tion demanded,  that  is  to  say,  to  dissolve  itself  and  put  itself  in  the 
condition  of  liquidation,  certain  of  the  stockholders  asked  the  civil 
tribunal  of  the  Seine,  conformably  to  article  37  of  the  law  of  July  24, 
1867,  to  pronounce  the  dissolution  and  the  placing  in  liquidation  of  the 
Universal  Company  and  the  appointment  of  a  liquidator  for  it. 

In  this  state  of  affairs,  by  a  judgment  of  February  4,  1889,  the  tri- 
bunal pronounced  the  dissolution  and  the  placing  in  liquidation  of  the 
company,  and  named  M.  Brunet  liquidator,  ''with  the  most  extensive 
powers,  especially  to  cede  or  contribute  to  a  new  company  the  whole 
or  part  of  the  company  assets,  to  make  or  ratify  with  the  contractors 
for  making  the  Panama  Canal  any  agreement  having  in  view  the  con- 
tinuation of  the  work,  and,  with  this  end,  to  issue  any  bonds  and  make 
any  pledges  of  personal  property. '^ 

This  judgment  was,  in  substance,  but  the  carrying  out,  in  spirit  and 
almost  in  language,  of  the  resolution  which  the  meeting  of  January  26, 
powerless  to  validly  deliberate,  had  passed  under  the  form  of  an  expres- 
sion of  desire. 

Thus  the  powers  given  to  the  liquidator,  Brunet,  clearly  carry  the 
general  right  to  alienate  the  company  assets,  and  especially  the  right 
to  aUenate  them  by  way  of  contribution  to  a  new  company. 

Then  we  knew  how  these  powers  were  transmitted  to  M.  Gautrou. 

We  know,  that  is,  how  M.  Monchicourt  was  named  on  March  8, 
1890,  as  liquidator  in  place  of  M.  Brunet,  who  had  resigned;  how 
M.  Gautron  was  joined  with  M.  Monchicourt  as  coliquidator  on  July 
21,  1893;  how,  finally,  M.  Gautron  has  remained  since  tliat  date  sole 
liquidator  of  the  Universal  Company — ^always  with  the  powers  con- 
ferred by  the  judgment  of  February  4,  1889. 
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Undoubtedly  this  careful  explanation  suffices  to  set  at  rest  all  doubt 
of  the  power  and  the  rights  of  Liquidator  Gautron. 

But  this  is  not  all. 

This  power  of  the  liquidator,  this  right  to  cede,  has  been  sanctioned 
by  the  highest  power  we  recognize  in  France,  the  legislative  authority. 

And  this  brings  us  to  speak  of  the  law  of  July  1,  1893,  concerning  the 
liquidation  of  the  Universal  Company  of  the  Interoceanic  Canal  of 
Panama. 

That  law,  passed  by  the  Chamber  of  Deputies  at  its  sessions  of  the  2d 
and  4th  of  March,  1893,  adopted  with  amendments  by  the  Senate  on 
May  29,  1893,  returned  to  the  Chamber  and  passed  by  it  as  it  came 
from  the  Senate  on  the  29th  of  June,  1893,  was  completed  by  its  pro- 
mulgation on  July  2,  1893,  conformably  to  the  provisions  of  the  decree 
of  5th  and  11th  of  November,  1870,  concerning  the  promulgation  of 
laws  and  decrees.     (Article  1,  Civil  Code. ) 

Its  authority  binds  all;  no  one  can  contest  its  legality;  our  constitution 
does  not  contain  a  power  analogous  to  that  of  the  high  court  of  the 
United  States.  Only  the  legislative  power  can  with  us  revise  a  law 
r^[ularly  passed  and  proclaimed. 

We  know  under  what  circumstances  that  law  of  July  1,  1893,  was 
passed. 

The  Universal  Company  of  the  Interoceanic  Canal  of  Panama  has 
assumed  the  anonymous  commercial  form,  but  it  was  a  civiljcompany 
by  reason  of  its  object,  and  its  form  could  not  put  out  of  sight  that 
character,  as  our  legislation  stood  prior  to  August  1,  1893.  It  was  only 
at  this  last  date  that  a  new  law  decided  that  the  anonymous  commercial 
form  carried  with  it  the  commercial  character  of  even  companies  civil 
by  their  objects. 

The  civil  tribunal  of  the  Seine  was  right  in  recognizing  that  civil 
character  in  its  judgment  of  February  4,  1889,  naming  M.  Brunet  as 
liquidator. 

And  the  court  of  appeals  of  Paris,  getting  possession  of  an  appeal,  not 
from  the  decision  of  the  civil  tribunal,  but  from  a  judgment  of  the  com- 
mercial tribunal  of  the  Seine  of  February  18, 1889,  denying  that  charac- 
ter, recognized  and  formally  declared,  in  its  turn,  by  decree  of  March  8, 
1889,  that  the  Universal  Company  of  the  Interoceanic  Canal  of  Panama 
constituted  a  civil  company.  (Paris,  1  ch.,  March  8,  1889,  Receuil  de 
Sirey,  1889,  2,  225.) 

The  rules  concerning  the  liquidation  of  commercial  companies  differ 
from  those  applicable  to  civil  companies.  They  render  the  former 
liquidation  more  easy  and  rapid  by  simplifying  the  operations,  and  are, 
from  that  fact,  more  favorable  to  the  interests  involved.  The  state  of 
the  law  did  not  in  1893  permit  the  liquidation  of  the  Panama  Company, 
a  civil  company,  to  have  the  benefit  of  these  rules,  and  the  great  value  of 
the  enterprise,  the  enormous  number  of  the  shareholders,  bondholders, 
and  creditors,  caused  this  legal  impossibility  to  be  regretted.  This  gave 
rise  to  special  measures  for  an  exceptional  situation,  and  a  special  law 
arranged,  upon  fixed  lines,  the  liquidation  of  the  Panama  Company. 
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This  law,  asked  for  by  the  liquidator,  M.  Monchicourt,  from  1892, 
the  subject  of  bills  introduced  by  individual  members  (those  of  Ramel 
and  Roger  de  TAube),  submitted  finally  by  the  Executive  to  the  Cham- 
ber of  Deputies  on  the  20th  of  February,  1893,  and  adopted  by  the 
Chamber  and  Senate,  with  some  modifications,  is  the  law  of  July  1, 1893. 

After  having,  by  a  happy  borrowing  from  the  law  of  bankruptcy, 
suspended  by  its  first  article  all  suits  begun  by  bondholders  and  other 
creditors  of  the  Universal  Company,  whether  against  the  liquidator  as 
such,  against  the  administrators  to  enforce  their  responsibility,  for  resti- 
tution against  outside  parties,  or  any  other  kind,  as  well  as  the  proceed- 
ings for  preservation  or  execution  against  the  properties  of  the  company, 
this  law  treats,  under  two  different  heads,  of — 

1.  The  liquidator. 

2.  The  mandataire  of  the  bondholders. 

The  title  treating  of  the  liquidator  regulates  for  the  best  interest  of  all 
the  two  important  operations  belonging  to  him — realization  of  assets 
and  distribution — ^placing  the  former  under  the  authority  and  control 
of  the  civil  tribunal  of  the  Seine. 

It  is  thus  worded: 

"Article  10.  Every  act  of  realizing  assets,  every  contract  carrying  a 
cession  or  contribution  of  the  whole  or  part  of  the  company  assets  per- 
formed by  the  liquidator  of  the  Universal  Company  of  the  Interoceanic 
Canal  of  Panama,  shall  be  submitted  to  the  approval  of  the  civil  tribu- 
nal of  the  Seine,  which  shall  decide  in  public  session,  after  a  report  by 
one  of  the  judges. 

"Article  11.  Every  judgment  of  approval  rendered  in  pursuance  of 
the  preceding  article  shall  be  published  within  ten  days  in  the  Official 
Journal  and  the  Ofiicial  Journal  (Commune  edition). 

"It  may  be  attacked  by  tierce  opposition  within  not  to  exceed  one 
month  after  the  publication,  by  the  stockholders,  by  the  mandataire 
of  the  bondholders,  and  by  the  other  creditors  of  the  company.  The 
tribunal  shall  decide  summarily  within  a  month.  The  appeal  must  be 
interposed  within  ten  days  from  the  notification  of  the  judgment  to  the 
party  personally  or  at  his  domicile." 

Is  it  not  evident  that  in  providing  for  and  submitting  to  the  approval 
of  the  tribunal  by  these  articles  "contracts  carrying  a  cession  or  contri- 
bution of  the  whole  or  part  of  the  company  assets,  made  by  the  liqui- 
dator of  the  Universal  Company  of  the  Interoceanic  Canal,"  the  legislator 
has  recognized  and  in  some  sort  consecrate<i,  although  that  was  not 
necessary,  the  power  and  right  acquired  by  the  liquidator  under  the 
general  rules  of  law,  expressly  referred  to  in  the  decisions  of  the  courts 
investing  him  with  his  functions,  to  alienate  the  company  assets  by  way 
of  contribution  to  a  new  company? 

Thus,  principles,  the  act  of  appointment,  finally  the  special  law,  afiSrm 
the  power  and  the  right  of  M.  Gautron,  and  legitimize  his  intervention 
in  the  constitutive  agreement  of  the  New  Panama  Canal  Company,  for 
the  purpose  of  contributing  to  that  company  part  of  the  company  assets 
of  the  Universal  Company. 
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M.  Gaatron  had,  then,  the  power  to  make  the  contribution  which  he 
did  make. 

In  the  title  treating  of  the  mandataire  of  the  bondholders,  the  act  of 
July  1,  1893,  provides  for  the  protection  of  the  most  interested  creditors 
of  the  Universpl  Company,  the  bondholders,  during  the  course  of  the 
liquidation  of  the  said  company. 

On  one  hand,  it  gives  to  the  mandataire  alone  the  rights  of  action 
belonging  to  the  bondholders,  and  it  accords  to  this  mandataire,  for 
that  purpose,  the  benefit  of  judicial  assistance. 

On  the  other  hand,  it  leaves  to  all  and  to  each  of  the  bondholders  the 
right  to  intervene  in  the  proceedings  instituted  by  the  mandataire  and 
to  institute  all  proceedings,  in  case  the  mandataire,  having  been  notified 
to  proceed  and  given  time  for  that  purpose,  neglects  or  refuses  to  do  so. 

Finally,  it  recognizes  in  the  mandataire  alone  the  right  to  proceed  to 
execution  in  case  of  judgments  in  favor  of  the  bondholders,  even  when 
they  have  acted  upon  his  default,  and  individually  obtained  judgments. 
But  it  provides  at  the  same  time  that  the  mandataire  shall  pay  over  to 
the  liquidation  all  sums  he  may  receive,  and  leaves  the  bondholders, 
taken  singly,  the  right  to  produce  their  claims  before  the  liquidator  and 
receive  directly  all  dividends  which  may  be  coming  to  them. 

Thus  all  dangers  are  provided  against,  it  should  be  noted,  without  the 
bondholders,  to  whom  the  most  effective  aid  and  protection  are  affonied, 
being  deprived  of  any  advantage;  they  are  merely  prevented  from  estab- 
lishing, contrary  to  the  natural  law  of  equality,  and  we  may  say,  con- 
trary to  the  most  elementary  equity,  a  situation  of  individual  preference 
to  that  of  the  mass  of  bondholders,  by  executing  for  the  exclusive  ben- 
efit of  some,  judgments  which  they  may  obtain  and  by  which  all  ought 
to  profit 

It  may  be  drawn  from  this  part  of  the  law  of  July  1,  1893,  that  all 
alienations  consented  to  by  the  liquidator,  with  the  approval  of  the 
tribunal,  are  definitive  and  can  be  set  up  against  all  creditors,  persons 
in  privity  and  stockholders  of  the  Universal  Company.  All  rights  of 
these  different  kinds  of  persons  as  to  the  assets  of  the  Universal  Com- 
pany are  irrevocably  concluded  by  such  an  alienation.  Their  rights  no 
longer  exist  except  as  against  the  liquidator  and  only  as  to  the  products 
of  the  liquidation. 

SECOND  QUESTION. 
REGULARITY  OF  CONSTITUTION. 

M.  Gautron,  having  power  to  make  the  contribution,  as  we  have 
demonstrated,  it  only  remains  to  see  if  he  has  done  so  in  conformity 
with  the  formalities  prescribed  by  the  law  of  1893. 

Has  the  liquidator  asked  and  obtained  the  approval  require<I  by  that 
law;  is  the  judgment  of  approval  definitive? 

This  approval  was  given  by  the  civil  tribunal  of  the  Seine  by  judg- 
ment of  June  29,  1894,  copied  by  Messrs.  Sullivan  &  Cromwell  a.H  an 
exhibit  to  their  brief,  pages  165  et  seq. 

The  judgment  of  approval  was  published  pursuant  to  article  11  of  the 
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law  in  the  Official  Journal,  and  Official  Journal  (Commune  edition)  in 
the  issues  of  July  1,  1894. 

The  judgitient  was  attacked  by  divers  tieroe-oppositions  pursuant  to 
the  text  of  said  article  11. 

The  civil  tribunal  of  the  Seine,  deciding  upon  these  tieroe-oppositions, 
declared  them  without  just  foundation  by  a  judgment  of  August  8, 1894, 
upholding  in  all  its  terms  and  provisions  the  judgment  of  June  29, 1894. 

Finally,  no  appeal  having  been  taken  from  the  judgment  of  August 
8,  1894,  within  the  time  allowed  by  article  11,  that  judgment  has  passed 
into  res  adjudicata,  and  the  approval  given  by  the  judgment  of  June  29, 
1894,  has  become  definitive. 

No  one  in  France  would  be  permitted  to  contest  it 

THIKD  QUESTION. 
EFFKCm  OF  THE  CONTRIBUTION. 

What  are  the  effects  of  the  contribution  thus  made? 

In  principle  the  contribution  to  a  company  of  a  certain  and  deter- 
mined property  or  collection  of  properties  carries  an  alienation,  a  trans- 
fer of  ownership,  to  the  benefit  of  the  company. 

This  transfer  operates  inter  partes,  according  to  general  principles  of 
law,  the  obligation  to  (contribute  being  an  obligation  to  give  by  the  very 
force  and  effect  of  the  agreement. 

That  is,  the  contribution  is  in  all  respects  similar  to  a  sale  (Article 
1845  of  the  Civil  Code) .  Let  us  say,  briefly,  the  contribution  is  a  sale. 
It  is  a  sale  in  which  the  price  may  consist  either  in  a  fixed  sum  or  in  a 
stipulation  for  part  of  the  profits  of  carrying  out  the  company's  project 

A  contribution  can  be  pure  and  simple.  It  can  also  be  subjected  to 
conditions  upon  which  it  will  be  suspended  or  undone. 

Briefly,  here,  as  in  the  case  of  a  sale,  there  is  full  and  complete 
liberty. 

The  agreements  are  the  law  of  the  parties. 

This  is  the  principle  formulated  in  Article  1134  of  the  Civil  Code,  an 
essential  principle  of  our  law,  giving  rise  to  numerous  consequences  and 
applications,  and  never  to  be  lost  sight  of  in  the  present  examination. 

This  being  stated,  if  we  look  at  the  agreements  which  have  been 
made  we  find: 

That  the  parties  have  stipulated  ^^  that  the  New  Panama  Canal  Com- 
pany shall  be  the  owner  of  the  properties  and  rights  ceded  and  con- 
tributed from  the  day  of  its  definitive  constitution,'*  with  a  single 
reservation  concerning  the  rights  as  to  the  Panama  Railroad; 

That  the  contribution  of  these  latter  rights,  thus  differing  from  that 
of  the  other  rights  and  properties,  was  made  under  a  condition  upon 
which  they  were  to  return,  the  said  rights  to  become  fully  vested  in  the 
new  company  upon  the  completion  of  the  canal  or  the  payment  of  the 
sum  of  Fr.  20,000,000,  otherwise  to  return  to  the  liquidation. 

We  have  seen  that  the  New  Panama  Canal  Company  was  definitely 
constituted  on  the  20th  of  October,  1894. 
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We  hence  conclude,  with  absolute  assurance: 

That  from  that  date  it  became  the  owner  of  the  properties  contrib- 
uted, the  definitive  and  unchangeable  owner  of  all  the  properties  other 
than  the  rights  in  the  Panama  Railroad,  owner  under  the  condition  of 
finishing  the  canal  or  paying  the  Fr.  20,000,000  of  the  rights  in  the 
Panama  Railroad,  this  being  the  simple  application  of  article  1583  of 
the  civil  code,  according  to  which  the  ownership  of  the  sold  object  is 
transferred  to  the  vendee  as  soon  as  the  two  parties  have  reached  an 
s^^reement  as  to  the  matter  and  the  price,  "  although  the  price  has  not 
been  paid;" 

That  from  the  same  date  the  Universal  Company  of  the  Interoceanic 
Canal  of  Panama,  represented  by  its  liquidator,  has  ceased  to  be  the 
owner  of  the  properties  contributed,  except  as  to  the  condition  concern- 
ing the  Panama  Railroad,  and  that  the  ownership  of  the  properties  con- 
tributed has  been  definitely  replaced  in  its  assets  by  the  price  of  them— 
that  is  to  say,  by  a  right  to  a  part  of  the  profits  which  was  given  in 
return  for  its  contribution. 

It  can  not  be  argued  that  this  participation  in  the  profits  implies  any 
retention  whatever  of  ownership  by  the  liquidator. 

The  liquidator,  contributor  of  the  properties  whose  cession  is  pro- 
posed, is  completely  deprived  of  his  rights  in  the  properties  in  favor  of 
the  new  company.  According  to  French  law,  he  who  should  consent 
to  that  contribution  in  consideration  of  getting  a  certain  number  of  paid- 
up  shares,  giving  him  rights  equal  to  those  of  other  shareholders, 
would  not  less  lose  entirely  the  ownership  of  the  properties  contributed, 
this  ownership  resting  exclusively  in  the  social  being,  the  new  com- 
pany; the  concurrence  of  such  contributor  in  a  subsequent  sale  of  a  part 
of  the  assets  of  that  company  is  a  thing  unknown  to  French  law,  and 
we  are  convinced  that  it  is  the  same  in  every  system  of  law.  The  con- 
tributor has,  in  that  case,  only  the  rights  belonging  to  every  stock- 
holder, as  long  as  he  keeps  possession  of  his  shares,  but  all  personal 
right  as  contributor  and  former  owner  is  definitively  annihilated  as  to 
him. 

For  much  stronger  reasons  is  this  the  case  for  a  contributor  who  in 
exchange  for  his  contribution  does  not  become  a  holder  of  shares  or 
parts  of  the  company  assets,  and  contents  himself  with  a  participation 
in  the  profits  resulting  from  his  contribution.  Such  a  contributor 
becomes  interested  in  the  results;  he  does  not  possess  a  part  of  the 
ownership  of  the  company  fimds,  and  his  right  is  resolved  into  an 
obligation  to  him  of  the  company,  of  which  he  is  not  even  a  member. 

The  ownership  resides,  then,  exclusively  in  the  person  of  the  com- 
pany, distinct  from  that  of  the  associates;  neither  they,  nor,  for  a 
stronger  reason,  one  who  is  simply  interested  in  the  results,  as  is  the 
liquidator,  possesses  any  particle  of  that  ownership. 

Nor  can  any  argument  be  drawn,  either,  according  to  the  same  line  of 
thought,  from  the  power  stipulated  in  favor  of  the  liquidator,  during  the 
making  of  the  canal,  to  have  a  commission  of  his  own  charged  to  inspect 
the  progress  of  the  works,  the  condition  and  care  of  the  materiel  and 
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immovable  property,  as  well  as  the  accounts  concerning  theae  matters 
(article  5  of  the  by-laws),  for  this  arrangement  is  explained  by  the  in- 
ability in  which  the  legislator  would  otherwise  find  himself,  by  reason 
of  the  very  nature  of  his  rights,  to  exercise,  during  the  period  of  con- 
struction, an  inspection  which  the  value  of  the  obligation  owing  to  him 
nevertheless  makes  legitimate,  and  which  would  not  be  sufficiently 
obtained  during  that  period  from  a  mere  examination  of  balances  and 
writings.  This  power  in  no  way  negatives  the  idea  of  a  definitive  aliena- 
tion; on  the  contrary,  the  circumstance  that  it  became  the  object  of  a 
special  stipulation  corroborates  the  fact  of  a  complete  alienation  of  the 
ownership.  If  a  single  particle  of  ownership  remained  in  the  liquidator, 
he  could,  as  co-owner,  inspect  without  any  stipulation. 

Thus  the  contribution  undoubtedly  substitutes  the  New  Panama 
Canal  Company  in  all  the  rights  of  ownership  of  the  Universal  Company 
of  the  Interoceanic  Canal  of  Panama. 

Is  it  by  a  counterstroke,  substituted  in  the  whole  or  a  part  of  the 
obligations  and  personal  chaises  contracted  or  assumed  by  the  latter  on 
account  of  the  properties  ceded? 

No,  beyond  a  doubt. 

As  a  general  rule,  the  personal  obligations  of  a  debtor  burden  only 
his  representatives  properly  so  called,  his  representatives  by  law  or  con- 
vention, such  as  the  heir,  the  universal  legatee,  the  vendee  en  bloc  of  his 
situation  with  regard  to  assets  and  debts.  He  who  becomes  the  vendee 
of  a  particular  object  is  subjected  only  to  the  real  chaiiges,  inherent 
in  the  said  object,  stipulated  in  the  contract  and  inseparable  from  its 
possession. 

A  simple  acquirer  of  properties,  specified  individually  and  by  name, 
the  New  Panama  Canal  Company  can  not  be  held  bound  except  for  the 
payment  of  the  price  agreed  upon;  the  personal  obligations  of  its  vendor 
do  not  concern  it. 

To  represent  the  new  company  as  continuing  the  person  of  the  Uni- 
versal Company,  whether  we  consider  the  new  company  as  a  reorgani- 
zation of  the  Universal  Company  or  we  regard  it  as  the  acquirer  of  the 
totality  of  the  goods  of  the  old  company,  would  be  to  fall  into  a  mani- 
fest error  as  a  matter  of  fact.    This  can  be  easily  understood. 

1.  Nothing  less  resembles  the  reoi^ganization  of  the  Universal  Com- 
pany than  the  formation  of  the  new  company,  entirely  distinct  from  the 
preceding.  In  reality,  French  law  and  practice  are  unacquainted  with 
what  in  England  and  the  United  States  is  called  reoi^ganization. 

Out  of  two  things,  one;  either  the  old  company  exists  alone  and  com- 
plete, or  a  company  entirely  new  has  been  constituted.  In  the  first 
place,  we  frequently  see  that  the  old  capital  is  reduced  in  a  greater  or 
less  amount  and  a  new  capital  is  called  in  by  subscription,  but  in  this 
case  the  company  continues  to  exist  as  a  moral  person;  nothing  is 
changed  in  its  existence;  its  debts  continue  to  burden  it  as  in  the  past; 
the  cre^litors  do  not  change  their  character,  and  at  least  if  they  have  not 
consented  to  a  remission  of  the  debts,  their  rights  undergo  and  can 
imdergo  no  modification. 
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In  the  present  case  it  is  useleas  to  insist  upon  showing  that  the  Uni- 
versal Company  haa  not  been  reorganized;  on  the  contrary,  it  has  been 
dissolved  by  judgments  which  have  passed  into  the  force  of  res  adju- 
dicata.  It  has  then  ceased  to  live  except  for  the  requirements  of  liqui- 
dation, ordained  by  the  same  judgment;  it  is  then  true  (to  make  use 
of  an  expression,  which  this  time  is  just)  that  no  power  in  the  world 
can  give  back  an  active  existence  to  the  Universal  Company.  Its 
liquidator  has  received  a  commission  to  realize  its  assets  and  pay  it« 
debts  by  means  of  the  product  of  realization  and  to  the  extent  that  that 
product  will  permit.  He  could  not  then,  not  having  any  authority  for 
that,  reorganize  the  Universal  Company,  a  thing  he  could  not  do  without 
the  concurrence  of  the  old  stockholders  and  the  8ul)8criber8  to  the  new 
capital.  Nothing  of  the  kind  has  taken  place.  It  can  then  be  affirmed 
that  the  new  company  is  not  a  reorganization  of  the  old  company,  and 
that  consequently  the  new  company  does  not  find  itself  ipso  facto  bur- 
dened with  the  debts  and  engagements  of  the  Universal  Company. 

2.  It  is  no  more  correct  to  say  that  the  new  company  is  the  successor 
by  univerpal  title  of  the  Universal  Company  because  it  has  taken  all  the 
assets  and  by  that  very  fact  has  l)ecome  bound  for  all  its  engagements. 

As  a  matter  of  fact,  it  may  be  remarked  that  an  important  part  of  the 
assets  of  the  Universal  Company — the  lottery  bonds — have  not  been 
transferred  to  the  new  company.  This  circumstance  alone  puta  an  end 
to  the  objection. 

But  it  is  proper  to  go  further,  for  even  admitting  that  the  liquidator 
of  the  Universal  Company  has  transferred  to  the  new  company  the 
totality  of  the  goods  of  the  former,  it  would  not  result  that  the  other 
company  is  a  universal  successor  bound  for  the  debts,  obligations,  and 
charges  of  the  former  company. 

It  is  not  to  be  forgotten ^^t  the  Universal  C-ompany  was  not  solvent; 
that  it  was,  on  the  contrary,  in  judicial  liquidation  after  having  sus- 
pended its  payments;  that  a  special  law  was  necessary  to  withdraw  this 
liquidation  from  the  pursuits  of  unpaid  creditors  and  from  the  forced 
sale  of  its  properties.  If  it  is  an  indisputable  principle  that  he  who 
takes  the  whole  assets  of  a  debtor  and  substitutes  himself  for  that  debtor 
by  an  agreement  freely  entered  into  between  them,  assumes  the  totality 
of  the  debts,  it  is  a  principle  no  less  indisputable  that  he  who  buys 
the  assets  of  a  bankrupt  or  a  person  in  judicial  liquidation  does  not  owe 
anything  to  the  creditors  of  the  l>ankrupt  beyond  the  price  of  what  he 
buys,  a  price  it  is  the  business  of  the  liquidator  to  divide  according  to 
the  rights  of  those  concerned. 

Such  is  the  situation  of  the  new  company  with  regard  to  the  liquida- 
tor of  the  Univei-sal  Company  and  with  regard  to  its  creditors.  This  is 
what  has  already  been  declared  by  the  judgment  of  the  4th  of  February, 
1889,  w-hich  pronounced  the  dissolution  and  the  liquidation;  this  is 
what  has  been  confirmed  by  the  law  of  the  1st  of  July,  1893. 

And  it  is  for  that  very  reason — that  is  to  say,  that  the  creditors  have 
no  other  gage  than  the  product  of  the  realization — that  the  legislator  of 
1893,  in  order  to  guarantee  the  personal  creditors  of  the   Universal 
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Company  against  the  consequences  of  a  contribution  which  would 
alienate  their  gage  without  giving  them  a  sufficient  compensation,  did 
not  content  himself  with  protecting  them  by  the  requirement  of  the 
approval  of  the  tribunal.  It  moreover,  aside  from  any  idea  of  fraud, 
and  merely  for  the  defense  of  their  interest,  conferred  the  right  to  inter- 
vene by  way  of  tierce  opposition  to  the  judgment  of  approval,  and 
submit  to  the  tribunal  any  objections  they  might  have  to  the  proposed 
alienation. 

Thus,  the  New  Panama  Canal  Company  has  not  been  substituted  in 
the  debts  of  the  Universal  Company  of  the  Panama  Canal.  Those 
debts  remain  at  the  exclusive  charge  of  the  liquidation.  The  only 
chai^ges  which  burden  it  are  those  which  were  formally  transferred 
to  it  as  conditions  of  the  contribution  (art.  5  of  the  by-laws). 

We  find  here  only  the  charge  of  the  sum  remaining  due  to  the 
Colombian  Government  as  the  price  of  the  prorogation  of  the  con- 
cession granted  April  4,  1893. 

There  are  no  others. 

Consequently,  it  is  necessary  to  conclude,  without  hesitation,  that 
all  the  personal  debts  of  the  Universal  Company,  other  than  the  above- 
mentioned  debt  to  the  Colombian  Government,  remain  at  the  exclusive 
charge  of  the  liquidation. 

This  is  especially  true  of  the  entire  bonded  indebtedness. 

And  that  which  we  say  of  debts,  a  fortiori,  we  may  say  of  the 
charges  not  constituting  debts  properly  so  called,  which  liie  Universal 
Company  may  have  assumed  in  the  course  of  its  existence. 

We  desire  to  speak  here  especially  of  the  charge  imposed  upon  the 
Universal  Company  by  the  law  of  June  8,  1888,  concerning  the  issuing 
of  lottery  bonds  to  buy  in  France  the  mat<5riel  necessary  for  the  works, 
a  chaise  absolutely  personal  and  connectedrwith  the  use  of  the  lottery 
bonds,  of  which  the  new  company  does  not  possess  one.  This  obligation 
is,  then,  necessarily  extinct  with  the  life  of  the  Universal  Company, 
upon  which  alone  it  rested,  to  the  existence  of  which  it  was  in  some 
manner  inherent. 

It  is  thus  that  the  vendee  of  a  house  in  course  of  construction  does 
not  assume,  by  his  purchase,  the  consequences  of  a  contract  which  his 
vendor  has  made  with  the  contractor  for  its  construction  or  with  an 
establishment  for  the  furnishing  of  materials.  A  formal  stipulation  is 
necessary  for  such  a  purpose.  This  could  not  be  imposed  upon  the 
new  company  by  the  liquidator  of  the  Universal  Company,  and  it  has 
not  been  imposed  upon  it,  as  a  reading  of  article  5  of  the  by-laws  makes 
clear. 

We  repeat  that  the  lottery  bonds,  which  were  the  occasion  and  the 
raison  d'etre  of  the  obligation  concerning  the  materials  were  excepted 
from  the  contribution  and  have  remained  the  exclusive  property  of  the 
liquidation. 

Thus  the  properties  contributed  passed  into  the  hands  of  the  New 
Panama  Canal  Company  absolutely  free  from  the  personal  indebtedness 
and  personal  charges  binding  the  Universal  Company. 
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Let  us  add  that  these  properties  are,  moreover,  not  burdened  with 
any  privileged  debt  or  mortgage,  nor  any  jus  in  re  or  jus  ad  rem,  and 
that  their  transfer  has  been  made  regular,  with  regard  to  third  parties, 
by  the  fulfillment  of  the  formalities  required  in  Colombia. 

Thus,  and  to  recapitulate,  on  this  third  question,  we  conclude: 

That  the  New  Panama  Canal  Company  is  the  owner  of  the  properties 
and  rights  which  it  is  proposed  to  cede  to  the  United  States  of  America; 

That  these  properties  are  free  in  its  hands  from  all  the  engagements 
and  personal  debts  of  the  Universal  Company  of  the  Interoceanic  Canal 
of  Panama; 

And  that  they  are  not  and  can  not  be  burdened  with  any  other  debt 
or  charge  than  the  privileged  debts  or  mortgages  which  may  have  been 
registered  according  to  the  laws  of  the  Republic  of  Colombia. 

Let  us  add,  finally,  that  the  transfer  of  the  concession  and  properties 
of  the  Universal  Company  of  the  Interoceanic  Canal  of  Panama  to  the 
New  Panama  Canal  Company  has  been  formally  recognized  by  the 
Government  of  the  Republic  of  the  United  States  of  Colombia. 

The  right  of  ownership  of  the  new  company  has  moreover  been  for- 
mally confirmed  by  the  prorogation  of  the  concession  granted  on  April 
25,  1900,  to  the  New  Panama  Canal  Company  by  that  Government 
(Brief  of  Sullivan  and  Cromwell,  Exhibits,  pp.  99  et  seq.) 

Chapter  III. 

8XIOTENGB    AND    SXTSNT    OF  THE    NEW  PANAMA  CANAL  COMPANY'S    RIGHT 

OP  DISPOSAL. 

We  have  proven  that  the  New  Panama  Canal  company  is  the  full  and 
complete  owner  of  the  concession  and  other  properties  the  cession  of 
which  to  the  Government  of  the  United  States  is  proposed. 

Can  it  freely  dispose  of  its  properties  and  effect  by  itself  the  proposed 
cession? 

The  right  of  ownership,  '* right  to  use  and  abuse,"  according  to  the 
Roman  phrase,  *^  right  to  enjoy  and  dispose  of  things  in  the  most  abso- 
lute way,"  according  to  the  terms  of  article  544  of  the  Civil  Code,  implies 
naturally  the  right  to  freely  alienate. 

That  right  is  considered  in  France  as  of  public  interest  The  owner 
can  not,  in  principle,  renounce  it  by  agreement.  (Aubry  <&  Rau,  11, 
pp.  175-191;  argument,  art.  544,  1594,  and  1598  of  the  Civil  Code.) 

It  is  immaterial,  moreover,  whether  that  owner  is  a  physical  being  or 
a  moral  being — ^a  company.  The  principles  and  rules  of  decision  are 
the  same. 

Then,  in  principle,  and  by  the  mere  fact  that  we  have  proven  the 
right  of  ownership  of  the  New  Panama  Canal  Company,  we  can  affirm 
its  right  of  free  disposal.  But  we  encounter  here  certain  objections, 
drawn,  some  from  the  very  object  and  the  existence  of  the  company, 
and  others  from  the  rights  given  to  the  liquidation  of  the  Universal 
Company  by  the  original  company  agreement. 

Let  us  examine  them. 
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The  otijections  taken  from  the  object  and  existence  of  the  company 
are  two — 

The  first  is  basetl  upon  the  fact  that  the  proposed  cession  will  put 
out  of  existence,  along  with  the  company  assets,  the  very  object  of  the 
company. 

It  is  clearly  true  that  the  making  of  the  proposed  cession  by  the  New 
Panama  Canal  Company  to  the  United  States  will  result  in  putting  an 
end  to  the  company's  object  and  consequently  draw  with  it  the  dissolu- 
aion  of  the  new  company.  But  there  is  nothing  in  this  that,  either 
l^ally  or  under  the  by-laws,  is  impossible.  In  principle,  a  company 
constituted  with  a  view  to  a  specified  object  and  for  a  specified  term 
should  exist  until  the  extinction  of  that  object  or  expiration  of  that 
term.     ( Article  1865  of  the  Civil  Code. ) 

But  that  principle,  whose  strict  application  can  be  conceived  of  in  the 
case  of  asso<»iations  of  jxjrsons,  can  not  be  so  rigorously  enforceil  in 
the  case  of  associations  of  capitals,  without  presenting  the  most  serious 
inconveniences  and  even  the  greatest  dangers,  for  there  may  arise,  in  the 
course  of  the  existentre  of  a  company,  even  of  the  most  flourishing  kind, 
circumstances  in  which  it  will  be  advantageous  and  expedient  to  put  an 
end  to  the  enterprise  or  transmit  it  to  others  by  alienation.  And  the 
legislator  hiLs  provided  for  that  case  in  the  law  of  July  24,  1867,  for 
anonymous  companies.  By  the  terms  of  article  31  of  that  law,  "The 
meetings  which  are  to  deliberate  upon  the  alteration  of  the  by-laws  or 
on  propositions  to  continue  the  company  beyond  the  term  fixed  for  its 
duration,  or  its  dissolution  before  that  time,  can  not  be  regularly  con- 
stituted and  can  not  deliberate  validly  unless  composed  of  a  number 
of  shareholders  representing  the  half  at  least  of  the  capital  of  the 
company." 

What  does  this  signify,  except  to  recognize  in  the  general  meeting — 
that  is  to  say,  in  a  part  only  of  the  associates — the  right  to  put  an  end 
to  the  company  existence  for  whatever  reason  may  please  it,  whether  of 
expediency  or  some  other  kind,  without  regard  to  the  nonaccomplish- 
nient  of  the  object  of  the  company  or  the  noncompletion  of  the  term 
fixed?  (On  the  powers  of  the  extraordinary  general  meeting.  Cassation 
of  May  30,  1892,  Journal  des  Societ<?8,  1892,  p.  405,  Dalloz,  1893,  I,  105, 
with  note  of  M.  Tholler;  Cassation  of  January  29,  1894,  Journal  des 
Soci(?tcH,  1894,  p.  209,  and  reasonings  of  Advocate-General  Desjardins. 
See  also  an  article  of  Professor  Wahl,  Journal  des  Soci^t^s,  1900,  p.  193 
et  seq. ) 

And  it  can  not  be  said  that  the  legislator  had  in  mind  in  the  said 
article  31  only  companies  whose  dissolution  before  the  fixed  time  was 
rendered  necessary  by  the  bad  condition  of  their  affairs.  This  would  be 
an  error.  It  is  the  solvent  companies  he  had  in  contemplation  in  article 
31  of  the  law  of  1867.  And  the  proof  of  this  is  in  article  37  of  the  same 
law,  which  provides  in  that  article  for  the  case  in  which  a  company  has 
lost,  not  its  whole  capital,  Imt  only  three-fourths  of  its  capital:  the  legis- 
lator dot»s  not  limit  himself  to  authorizing  the  general  meeting  to  delib- 
erate on  the  (juestion  of  anticipated  dissolution,  it  prescribes  that  delib- 
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eration,  and  it  orders  that  it  shall  be  summitte<l  to  a  general  meeting  to 
which  all  the  stockholders  shall  V)e  admitted,  and  which  will  validly 
deliberate  if  only  the  fourth  part  of  the  stockholders  shall  be  represented 
in  it. 

Thos  the  anticipated  dissolution  of  an  anonymous  company  is  pos- 
sible, even  where  the  by-laws  are  silent,  notwithstanding  article  1855. 
A  fortiori  is  it  possible,  beyond  any  manner  of  doubt,  where  the  by- 
laws themselves  have  expressly  provided  for  it  and  expressly  authorized 
it.    Such  is  the  case  for  the  New  Panama  Canal  Company. 

Article  60  of  the  by-laws,  reproducing  as  to  this,  article  31  of  the  law 
of  1867,  formally  gives  to  the  general  meeting,  constituted  in  the  manner 
specified  by  articles  61  and  62,  the  right  to  decide: 

"The  reduction  of  the  duration,  the  prolongation,  or  the  anticipated 
dissolution  of  the  company."  It  gives  it  that  right  without  qualifica- 
tion, without  condition.  And  as  the  agreement,  as  we  have  shown 
above,  is  the  law  of  the  parties,  this,  which  is  part  of  the  company  agree- 
ment, has  established  in  this  respect  the  ix)wer  of  the  company,  giving 
to  it,  as  we  see,  the  greatest  amplitude. 

The  general  meeting,  constituted  in  the  manner  prescribed  by  articles 
61  and  62,  can,  then,  dissolve  the  company  for  whatever  reason  seems 
to  it  good.  And  if  it  can  pronounce  that  dissolution  pure  and  simple, 
evidently  it  can  also  subject  it  to  whatever  condition,  to  whatever  con- 
tingency it  sees  fit;  it  can  vote  the  alienation  of  the  enterprise  which 
constitutes  the  company's  object  in  order  to  dissolve  the  company  in 
case  the  alienation  takes  place.  Its  will  is  sovereign.  On  one  hand, 
the  anticipated  dissolution,  like  every  dissolution,  carries  with  it  inevi- 
tably liquidation  and  the  realization  of  the  assets;  on  the  other  hand, 
article  63  of  the  by-laws  of  the  new  company  permits  the  general  meet- 
ing, in  case  of  dissolution,  to  confer  upon  its  liquidator  or  liquidators  the 
most  extensive  powers. 

From  these  premises  we  conclude:  That  the  new  company  can  indis- 
putably dissolve  itself  purely  and  simply,  conferring  upon  its  liquidators 
the  power  to  make  the  proposed  cession;  that  not  less  indisputably  it 
can  subject  its  dissolution  to  the  condition  of  the  making  of  that  cession ; 
and  we  thus  arrive  at  the  conclusion  that  the  new  company  can,  not- 
withstanding itfi  object  and  its  term  of  duration,  decide  ui)on  the  pro- 
jected cession  to  the  Unite<l  States  of  America,  and  give  to  its  council  of 
administration  the  power  to  make  it,  deciding  at  the  same  time  that 
upon  its  being  made  the  company  shall  l)e  ipso  facto  dissolved.  Thus 
disappears  the  first  objection. 

The  second  objection  taken  from  the  object  of  the  new  company,  con- 
cerns the  character  of  that  object. 

The  enterprise,  the  object  of  the  new  company,  having  a  national 
character,  can  not  he  ceded  without  the  consent  of  the  French  (lovern- 
ment.  Such  is  the  objection.  It  rest**,  as  we  have  seen  in  tlie  explana- 
tions given  in  the  first  chapter  of  this  pajwr,  upon  an  altojjether 
erroneous  assumption. 

From  the  point  of  view  of  French  statutory  and  other  French  law  the 
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Panama  Canal  enterprise  is  an  ordinary  industrial  enterprise,  essentially 
private,  absolutely  independent  of  the  public  authorities  of  France, 
who  have  never  intervened,  either  in  its  constitution  or  carrying  it  on. 

It  is  necessary,  besides,  to  beware  of  the  phrase  '^national  work,'' 
which  does  not  convey  a  very  clear  idea  to  the  mind  and  which  has  no 
place  in  legal  language.  Without  doubt  one  can  say  that  a  work  is 
national  when  from  its  nature  or  its  size  it  may  be  of  importance  to 
the  whole  country,  may  increase  its  fame  with  that  of  its  citizens,  its 
influence,  or  its  material  prosperity.  But  these  statements  and  the 
legitimacy  of  the  expression  so  made  use  of  and  which  concerns  the 
moral  order  of  things,  or  mere  sentiment,  may  be  without  any  legal 
significance.  There  is  no  national  work  in  law  except  one  that  is  car- 
ried on  directly  by  the  nation  itself;  no  national  property  except  one 
which  belongs,  properly  speaking,  to  the  nation.  The  enterprises  of 
individuals — and  we  know  that  the  old  and  new  Panama  companies 
were  formed  without  any  intervention  of  the  State — ^are  private  things 
and  works.  The  fact  that  it  may  have  a  national  character  in  Colombia 
could  not  give  the  French  Government  a  right  w^hich  does  not  arise 
from  its  own  law. 

The  objection  is,  in  fact,  based  on  an  abuse  of  the  word  '*  national." 
How  can  a  work,  because  it  is  important  to  a  foreign  government,  come 
under  the  authority  of  another  government  from  the  simple  fact  that 
subjects  of  the  latter  carry  it  on?  There  exist  in  the  world  quite  a  num- 
ber of  companies,  purely  private,  that  carry  on  in  divers  foreign  coun- 
tries enterprises  of  public  or  national  concern  in  those  countries.  Such 
are,  for  example,  the  enterprises  of  railroads  constructed  by  French  or 
English  companies  in  South  America.  Such  companies  have  never  been 
anything  but  private  companies,  and  no  one  has  ever  contested  the  right 
they  have  often  made  use  of  to  alienate  their  enterprises  to  third  persons 
whenever  the  concession  does  not  prohibit  alienation. 

The  objection,  then,  has  not  any  serious  character,  either  in  law  or  in 
fact;  it  rests  merely  upon  the  w^ord  ** national"  turned  away  from  its 
true  meaning.  It  has  often  been  said  in  France  that  the  Suez  Canal 
enterprise  is  a  national  enterprise.  The  company  which  carries  it  on  is, 
however,  a  private  company  absolutely  mistress  of  its  rights. 

Besides,  from  the  point  of  view  of  Colombia,  the  work  of  the  new 
company  is  not  a  national  work;  it  is  a  private  work,  which  is  recog- 
nized by  the  det^rees  of  concession  to  be  a  private  enterprise,  capable  of 
being  sold  to  any  individual  or  company  (article  21,  law  of  May  18, 
1878),  of  being  ceded  by  one  company  to  another  (article  1,  law  of 
Decern l)er  26,  1890),  and  with  regard  to  the  free  alienation  of  which 
only  one  reservation  is  made — the  case  of  a  sale  to  a  foreign  government 
(article  21,  law  of  May  18,  1878). 

The  new  company  has  no  political  character  or  obligation,  and  neither 
France  nor  Colombia  has  set  up  any  pretension  of  the  kind. 

We  are,  then,  through  with  the  objections  taken  from  the  object  of 
the  company,  and  come  now  to  those  drawn  from  the  rights  granted  to 
the  liquidation  of  the  Universal  Company  by  the  original  constitutive 
agreement. 
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This  objection  may  be  thus  stated: 

By  the  terms  of  the  stipulations  made  in  its  orij^inal  company  agree- 
ment, the  new  company  accorded  to  the  Universal  Company  60  per  cent 
of  the  profits  of  operating  the  canal  in  return  for  its  contribution. 

This  60  per  cent  is  the  price  of  the  contribution. 

That  price  can  not  be  altered. 

But  it  would  be  an  alteration  to  sell  the  concession  and  properties  that 
go  witli  it  for  a  fixed  sum. 

Then  the  sale  is  impossible. 

Such  is  the  objection. 
•    Let  us  see  what  it  is  worth. 

We  remark  in  the  first  place  that  the  liquidator  could  foresee,  and  did 
foresee,  when  he  was  making  the  contribution  to  the  new  company  of 
the  properties  it  is  proposed  to  cede  to  the  Government  of  the  United 
States,  that  the  share  in  the  profits  of  the  operation  of  the  canal  which 
he  was  stipulating  for  as  compensation,  as  the  price  of  h\8  contribution, 
might  be  replaced,  in  future  contingencies,  by  another  compensation. 
In  giving  adhesion  to  the  by-laws  of  the  new  compar. ;,  in  which  he  is 
moreover  a  subscriber  to  shares  payable  in  money,  at  the  same  time  that 
he  is  a  contributor  of  property  in  kind,  he  should  have  considered  and 
he  did  consider,  like  all  others  interested,  the  meaning  and  effect  of 
article  60  of  the  by-laws,  hereinbefore  analyzed;  he  was  acquainted,  be- 
sides, with  article  31  of  the  law  of  July  24, 1867,  which  binds  all  persons. 
He  has,  then,  accepted  in  advance  the  eventuality  of  an  anticipated  dis- 
solution and,  therefore,  the  possibility  of  an  alienation  of  the  enterprise, 
rendering  impossible  for  the  future  the  carrying  out  of  the  stipulation 
which  gives  him  60  per  cent  of  the  benefits  of  operation.  Yet  it  is  to 
be  observed  that  the  liquidator  made  no  special  stipulation  in  view  of 
such  an  event;  he  did  not  require  for  himself  a  different  treatment  from 
that  of  all  others  concerned.  All  will  be  obliged  to  content  themselves 
with  some  other  benefit  than  that  of  receiving  shares  of  the  annual 
profits  and  proceeds,  if  any.  We  see,  then,  that  from  this  first  point  of 
view  the  objection  is  already  gotten  rid  of,  especially  if  it  is  added,  in 
view  of  the  texts  of  the  law,  that  it  is  impossible  to  conceive  of  a  con- 
tract contrived  in  such  a  way  that  the  parties  would  not  be  able  to  profit 
by  favorable  events  in  the  future  or  escape  future  perils,  under  the  pre- 
tense that  these  events  were  not  specifically  provided  for. 

We  repeat,  then,  that  the  liquidator,  having  given  adhesion  to  article 
60  of  the  by-laws,  liquidation  and  alienation  were  things  provided  for 
between  the  parties,  and  therefore  they  are  in  no  sense  impossible. 

We  shall  examine,  in  view  of  the  fait  accompli,  the  objection  stated. 
It  will  be  explained  away  quite  easily  if,  taking  the  hypothetical  case  of 
a  sale  pure  and  simple,  we  leave  out  of  view  the  particular  case  of  an 
alienation  in  the  form  of  a  contribution  to  an  anonymous  company. 

It  is  incontestible  in  principle  that  a  vendee  can  not,  at  his  own  will, 
alter  what  he  has  engaged  himself  to  give  to  the  vendor  as  the  price  of 
the  thing  sold. 

But  it  is  not  less  so  that,  if  the  vendee  can  not  alone  alter  his  promise 
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to  the  vendor,  such  an  alteration  can  be  agreed  upon  l)etween  them 
without  the  rights  of  ownership  of  the  vendee  l^eing  in  any  way  change<l. 

It  is  very  clear,  for  example,  that  if  I  buy  a  piece  of  immovable  prop- 
erty, agreeing  to  pay  an  annuity  to  the  vendor,  I  can  not,  by  my  own 
sole  power,  free  myself  by  turning  that  annuity  into  a  Jump  sum;  but  I 
can  certainly  do  ho  by  agreement  with  my  vendor  without  this  altera- 
tion of  the  price  tirst  stipulated  affecting  in  any  way  the  transmission  of 
ownership  which  takes  platie  by  virtue  of  the  original  contract.  (Article 
1583  of  the  Civil  Gaie. ) 

What  can  be  done  between  individuals,  physical  beings,  can  be  done 
likewise  between  moral  l)eings,  between  companies.  There  is  no  reason 
for  a  distinction  in  the  two  cases,  and  it  can  not  be  supposed  that  (X)m- 
panies  which  are  the  great  instruments  of  modern  activity  are  in  a  situ- 
ation less  advantageous  than  individuals. 

But  what  is  in  fact  the  state  of  affairs  here? 

On  one  hand  the  new  company  has  undertaken  to  do  nothing  with- 
out the  agreement  and  consent  of  the  liquidator. 

On  the  other  hand,  the  liquidator,  the  subject  of  the  cession  having 
been  submitted  to  him  by  the  new  company,  being  desirous  of  favoring 
negotiations  the  value  of  which  his  great  experience  and  his  knowle<lge 
of  the  interests  confided  to  him  enable  him  to  estimate,  wishing  to  give 
to  those  negotiaticms  a  support  the  more  effective  by  reason  of  his  shar- 
ing the  rej^ponsibility,  has  applied  to  the  tribunal  that  commissioned 
him,  and  has  iuske<i  of  it  to  have  settled  by  friendly  arbitration  the 
questions  to  which  the  cession  might  give  rise  as  between  the  liquida- 
tion and  the  new  company,  and  especially  the  question  of  the  division 
of  the  price,  and  the  tribunal,  by  judgment  of  August  2, 1901,  has  given 
him  the  authority  thus  asked  for.  (See  the  text  of  the  said  judgment; 
brief  of  Sullivan  &  Cromwell;  exhibits,  pp.  253  et.  seq.) 

Under  these  cinnimstances  there  was  signed  on  the  24th  of  Decem- 
lx?r,  1901,  by  the  new  company  and  the  liquidator,  M.  Gautron,  a  doc- 
ument Slotting  forth  the  agreement  })etween  them.  (See  brief  of  Me>'srs. 
Sullivan  t<:  Cromwell;  exhibits,  p.  2(>1.) 

By  the  terms  of  this  document  the  parties — 

Have  (leteniiined  (article  1 )  that  ''The  New  Panama  Canal  Company 
shall  be  alone  charged  with  carrying  on  the  negotiations  with  the  Gov- 
ernment of  the  United  States;'*  that  it  "shall  have  all  powers  for  ulti- 
mately coming  to  terms  with  it,  and  for  settling  with  it  the  price  and 
the  ccmditions  of  the  cession." 

And  they  constituted  (articles  2  to  4)  an  arbitration  tribunal  todecidt* 
the  question  to  be  settUnl  iH'tween  them,  the  question  of  the  divisicm  of 
the  price. 

The  arbitration  tribunal  rendere<l  it,s  decision  on  the  11th  of  February, 
1902.     (See  brief  of  Sullivan  ^  Cromwell;  exhibits,  supplement,  p.  271.) 

Thus,  and  jiausing  here  in  the  account  of  what  was  done,  the  agree- 
ment by  the  licjuidator  to  the  altera,tion  which  the  sale  will  make  in 
what  is  due  him  is  clear  and  indisputiible. 
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If  there  is  an  alteration  in  what  wai?  settled  by  the  original  agree- 
ments, this  alteration  made  by  agreement  is  undoubtedly  valid  and 
lawful. 

The  matter  all  comes,  indee<l,  to  a  question  of  the  power  of  the 
liquidator,  and  after  the  examination  of  it  already  herein  made  that 
l>ower  is  no  longer  doubtful,  provided  only  the  special  formalities  are 
followed  which  arise  from  his  character  as  liquidator  and  from  the 
special  law  which  governs  him. 

In  the  beginning  he  would  have  had  the  right,  beyond  a  doubt,  to 
alienate  the  properties  and  rights  of  the  liquidation  for  a  fixed  sum  in 
money;  thinking  to  do  better,  he  stipulated  for  a  share  of  the  profits. 

Later,  he  believes  it  advantageous  to  sell  that  share  of  the  profits, 
to  convert  it  into  cash;  why  has  he  not  the  right  to  do  so,  provided  he 
conforms  in  that  alienation  to  the  character  with  which  he  is  investetl? 

And  why,  if  he  can  do  that  with  a  thinl  party,  can  not  he  do  it  with 
his  vendee,  and  give  up  for  a  fixed  sum  a  part  of  the  profits  which  he 
quite  reasonably  looks  for? 

How  can  it  be  maintaine<l  that,  because  in  the  l)eginning  he  thought 
it  advantageous  to  stipulate  for  a  certain  price  in  exchange  for  his  con- 
tribution, he  can  not,  circumstances  changing,  alter  also,  in  agreement 
with  his  vendee,  the  pric^e  agreed  upon? 

In  every  country  of  the  world,  he  who  has  the  right  to  cede  a  thing, 
to  stipulate  accordingly  the  price  of  that  cession,  has  equally  the  right 
to  alter  that  price  if  the  other  party  consents  thereto. 

Is  it  necessary  to  dwell  longer  upon  this? 

We  believe  not. 

And  we  hold  as  certain  that  the  liquidator  of  the  Universal  Company 
can  give  a  valid  assent  to  the  modification  or  transformation  of  the 
rights  arising  in  favor  of  the  liquidation  from  the  contribution  he  made 
in  its  l)ehalf,  provided  he  gives  it  in  accordance  with  the  formalities  that 
were  requisite  for  the  validity  of  that  contribution,  the  formalities,  in  a 
word,  require<l  to  validate  his  acts  of  alienation. 

The  question,  the  only  question  that  can  be  made,  is,  then,  a«  to  the 
observance  of  the  requirements  of  the  law  of  July  1, 1893. 

And  these  formalities  have  been  observed. 

The  liquidator,  M  Gautron,  gave  the  civil  tribunal  of  the  Seine  pos- 
session, according  to  the  provisions  of  article  10  of  the  law  of  July  1, 
1893,  of  a  request  for  approval  of  the  award  of  the  arbitrators,  and  of 
the  assent  he  gave  to  the  modification  to  be  made  in  the  contract  of 
contribution  entered  into  in  1894  between  the  liquidator  and  the  new 
(company  in  order  to  allow  the  cession  to  the  United  States. 

Within  the  month  from  the  publication  of  the  said  judgment  in  the 
Official  Journal,  and  the  Official  Journal  (commune  edition)  in  con- 
formity with  article  11  of  the  law  of  July  1,  1893,  a  publication  throw- 
ing open  for  a  month,  for  a  month  only,  at^'ording  to  the  same  article, 
the  opportunity  for  tierce  opjKwition  to  the  stockholders,  to  the  man- 
dataire  of  the  bondholders,  and  ti»  the  company's  creditors  other  than 
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bondholders;  that  is  to  say,  to  all  interested  and  to  the  only  ones  "who 
could  possibly  be  interested,  one  tierce  opposition  was  interposed,  only 
one. 

The  civil  tribunal  of  the  Seine  was  put  in  possession  of  that  tierce 
opposition,  and  at  the  same  time  of  a  prohibition  served  upon  the  new 
company  by  the  tiers  opposant  and  notified  by  him  to  the  Government 
of  the  United  States  of  America. 

By  judgment  of  July  3,  1902,  the  tribunal  rejected  the  tierce  opposi- 
tion on  the  ground  of  its  inadmissibility  based  upon  the  tiers  opposant' s  - 
character  as  a  bondholder,  the  law  of  July  1,  1893,  not  giving  to  bond- 
holders the  individual  right  to  make  the  tierce  opposition  provided  for 
by  its  article  11,  a  ground  of  inadmissibility  of  public  order,  which  was 
obligatory  upon  the  tribunal  to  take  notice  of  and  enforce  even  if  the 
liquidator  had  not  made  the  point. 

Let  us  observe,  also,  that  in  the  discussions,  with  an  enlightened  care 
for  the  well-understood  interests  of  which  he  had  charge,  the  manda- 
taire  of  the  bondholders,  M.  Lemarquis,  intervened,  in  order  to  declare 
emphatically  that  he  was  fully  in  accord  with  the  liquidator  and  that  it 
was  deliberately  and  intentionally  that  he  had  omitted  to  make  use  of 
the  right  of  tierce  opposition  that  he  alone  had  on  behalf  of  the  mass 
of  bondholders.  Let  us  also  make  a  note  of  the  fact  that  by  the  same 
judgment,  the  tribunal,  upon  the  request  of  the  new  company,  threw 
out  the  prohibition  served  by  the  tiers  opposants,  the  two  proceedings 
having  been  united. 

Finally,  getting  jurisdiction  in  its  turn,  the  court  of  appeals  of  Parip, 
by  decree  of  August  5,  1902,  confirmed  in  all  respects  the  judgment  of 
July  3,  1902. 

The  approval  given  on  the  19th  of  March,  1902,  to  the  agreements 
made  has,  accordingly,  become  definitive. 

Consequently,  no  one  is  able  to-day  and  no  one  will  be  able  to  criti- 
cit»e  or  put  in  doubt  those  agreements.  The  law  of  July  1,  1893,  the 
expiration  of  the  time  allowed  to  enter  objections  as  authorized  by  it, 
the  force  of  res  adjudicata,  absolutely  prevent  anything  of  the  kind. 

And  these  agreements  formally  recognize  in  the  new  company  the 
power  to  negotiate  and  to  conclude  alone  with  the  Government  of  the 
United  States  of  America  the  cession  in  question. 

Who,  then,  can  reasonably  doubt  that  it  can  validly  do  so? 

CONCLUKION8. 

We  have  established  that  the  New  Panama  Canal  Company  was  regu- 
larly constituted;  that  it  is  entirely  distinct  from  the  Universal  Company 
of  the  Interoceanic  Canal  of  Panama,  at  present  dissolvecl  and  in  liqui- 
dation; that  a  dissolved  trompany,  with  us,  contumes  to  exist  for  the 
requirements  of  its  liquidation,  but  only  for  those  requirements,  that  it 
is  dead  in  all  other  respects,  and  can  not  reorganize  itself  in  the  English 
or  American  sense  of  the  word — and  we  have  thus  responded  to  the 
third  question. 
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We  have  establuihed  also  that  the  New  Panama  Canal  Company  and 
the  Universal  Company  of  the  Interoceanic  Canal  of  Panama,  the  one  a 
commercial  company,  the  other  a  civil  company,  are  both  essentially 
private  companies,  not  having  in  any  degree  in  France  a  national  charac- 
ter— and  thus  is  answered  the  fifth  question. 

We  have  then  established: 

1.  The  regularity  and  irrevocable  nature  of  the  contribution  made  by 
the  liquidator  of  the  Universal  Company  to  the  new  company  and 
definitively  approved  by  the  civil  tribunal  of  the  Seine  according  to  the 
provisions  of  the  law  of  July  1,  1893,  showing  that  in  France  no  juris- 
diction can  weaken  the  binding  force  of  a  law  regularly  promulgated 
(question  No.  8). 

2.  That  by  this  contribution  the  new  company  became  from  the 
moment  of  its  organization  the  exclusive  owner  of  the  concession,  of  the 
works  of  the  canal,  and  of  all  the  other  properties  it  is  proposed  to  cede 
to  the  Government  of  the  United  States.  That  this  ownership  is,  in  its 
hands,  absolute,  that  it  carries  with  it  the  effects  set  forth  in  article  544 
of  the  Civil  Code;  that  it  is  not  burdened  with  any  charge  other  than 
that  stipulated  in  the  contract  of  contribution;  that  is  to  say,  to  pay 
either  the  price  agreed  upon  or  that  which  maybe  regularly  substituted. 

3.  That  neither  the  new  company,  nor  the  property  contributed  to  it, 
is  bound  in  the  way  of  either  personal  or  real  indebtedness  in  favor  of 
the  liquidation,  by  any  charge  other  than  the  above  mentioned;  that, 
especially,  no  debts  or  chai^ges  of  the  Universal  Company  in  favor  of 
bondholders,  stockholders,  or  any  other  creditors  weigh  upon  it. 

4.  That  the  rights  granted  by  the  New  Panama  Canal  Company  to 
the  liquidation  of  the  Universal  Company,  in  return  for  the  contribu- 
tion received  from  it,  do  not  paralyze,  in  its  hands,  the  right  of  free 
disposal  which  is  the  natural  incident  of  the  right  of  ownership. 

^  We  have  shown,  further  and  superabundantly,  as  to  this  last  point: 

(a)  That  by  the  provisions  of  the  agreements  entered  into  between  it 
and  the  liquidator  of  the  Universal  Company,  acting  in  the  plenitude  of 
its  rights,  the  new  company  has  become,  in  all  respects,  alone  charged 
with  negotiating,  with  coming  to  an  agreement,  with  closing  with  the 
Government  of  the  United  States,  without,  moreover,  these  arrange- 
ments having  invalidated  or  altered  in  any  way  its  original  ownership. 

(6)  That  the  document  setting  forth  these  agreements,  and  also  the 
full  and  entire  assent  of  the  liquidator  of  the  Universal  Company  to 
the  proposed  session  and  the  modification  of  the  price  of  his  contribu- 
tion, has  received,  in  accordance  with  the  provisions  of  articles  10  and 
11  of  the  law  of  July  1, 1893,  a  definitive  approval. 

From  this  we  derive  with  absolute  certainty  answers  to  questions  1, 2, 
4,  6,  and  7: 

That  the  New  Panama  Canal  Company  acquired,  on  the  day  of  its 
organization,  an  absolute  and  certain  title  to  the  concessions,  to  the 
works  of  the  canal,  and  to  all  the  other  properties  which  it  is  proposed 
to  cede  to  the  United  States  (question  1); 

That  that  title  of  ownership  was  not  invalidated  or  altered  by  the 
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agreements  of  December,  1901,  entered  into  between  the  new  company 
and  the  liquidator  of  the  Universal  Company,  acting  in  the  plenitude 
of  his  rights  and  under  the  definitive  sanction  of  the  civil  tribunal  of -the 
kSeine,  according  to  the  provisions  of  the  law  of  July  1, 1893  (question  6) ; 

That  the  New  Panama  Canal  Company  has  the  power  to  proceed  by 
itself  alone  to  make  the  proposed  cession  (question  2) ; 

That  by  this  cession  the  United  States  will  obtain  the  full  and  entire 
ownership  of  the  properties  ceded; 

That  this  ownership  will  be  transmitted  to  them  free  and  clear  of  all 
the  personal  debts  and  charges  of  the  Universal  Company  of  the  Inter- 
oceanic  Canal,  and  especially  of  all  the  bonded  indebtedness  of  the  said 
company  and  of  the  obligation  imposed  upon  it  by  the  law  of  June  8, 
1888,  debts  and  charges  which  do  not  directly  affect  properties,  but  the 
person,  and  consequently  not  on  one  hand  following  the  properties  when 
alienated  and  when  contributed  to  the  new  company,  nor  on  the  other 
hand  being  imposed  upon  the  latter  as  a  condition  of  that  contribution, 
and  therefore  not  resting  in  any  way  upon  the  new  company  personally 
or  ui)on  its  properties  (questions  4  and  7); 

We  have  shown  finally,  having  in  view  a  special  objection  belonging 
to  the  third  question,  that  the  fact  that  the  proposed  cession  will  put  an 
end  to  the  company's  object  and  carry  with  it,  from  the  nature  of  things, 
the  dissolution  of  the  new  company,  can  not  paralyze  the  right  of 
disposal  of  the  new  (company,  this  company  having  from  the  law  and  its 
by-laws  the  right  to  dissolve  itself  by  anticipation. 

And  we  conclude,  formally,  in  affirming  the  absolute  regularity  of  the 
cession  when  made  by  the  council  of  administration  of  the  New  Panama 
Canal  Company  (or,  say,  by  its  members,  specially  delegated  to  that^ 
effect),  and  ratifie<l  by  extraordinary  general  meeting,  which  meeting 
should,  moreover,  the  cession  having  become  definitive  and  the  com- 
pany's object  at  an  end,  pronounce  the  dissolution  of  the  company  and 
name  some  liquidators  intrusted  with  receiving  and  distributing  the 
price  of  the  cession  thus  sovereignly  agreed  to  by  the  company. 

Deliberated  at  Paris  the  1st  of  September,  1902. 

(Signed.)  Leon  Devin, 

Former  Bat^mnier. 
H.  Dv  BriT, 

Former  Batonnier. 

LlMBOUIcC, 

Henri  Thiebun, 
Paul  Gontard. 

We,  the  undersigned  general  counsel  in  America  of  the  New  Panama 
Canal  Company,  having  particijmted  in  the  conferences  and  studies 
leading  to  the  fort^oing  opinion,  do  hereby  express  our  full  concurrence 
therein. 

DatiMl  Paris,  SeptemlitT  1,  1902. 

Sullivan  &  Cromwell, 

General  C/)unsel. 
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EXHIBIT  3. 

LAWS  OF  1867  AND  1893  CONCERNING  COMPANIES. 

A  LAW  concerning  companies*,  enacted  on  the  24th  day  of  Jul}%  1867. 

COMPANIES   OF  COMMANDITE   PAR   ACTIONS. 

(Art.  1  providing  that,  before  being  definitely  constituted,  the  whole 
stock  must  be  subscribed  and  a  part  paid  in,  etc. ;  modified  by  the  law 
of  August  1,  1893.) 

Art.  2.  The  shares  or  coupons  of  shares  are  negotiable  after  the  pay- 
ment of  one-quarter. 

(Art.  3,  making  the  original  subscribers  and  transferees  responsible 
for  the  balance  when  shares  sold  before  one-half  paid  in;  modified  by 
the  law  of  August  1,  1893. ) 

Art.  4.  When  an  associate  makes  a  contribution  which  does  not  con- 
sist in  money,  or  stipulates  for  his  benefit  special  advantages,  the  first 
general  meeting  appraises  the  value  of  the  contribution  or  ground  for 
the  stipulated  advantages.  The  association  is  not  definitely  constituted 
except  after  the  approval  of  the  contribution  or  of  the  advantages  given, 
by  another  general  meeting  after  a  new  call  for  one.  The  second  gen- 
eral meeting  can  not  pronounce  the  approval  of  the  contribution  or  of 
the  advantages,  except  after  a  report,  which  shall  be  printed  and  held 
at  the  disposal  of  the  shareholders  five  days  at  least  before  that  meet- 
ing. The  votes  are  taken  by  a  majority  of  the  shareholders  present. 
The  majority  must  include  a  quArter  of  the  shareholders  and  represent 
a  fourth  of  the  company's  money  capital.  The  associates  who  have 
made  the  contribution  or  stipulated  for  the  advantages  aforesaid  can  not 
vote  at  such  meeting.  On  failure  of  approval  the  association  remains 
without  effect  with  regard  to  all  the  parties.  The  approval  constitutes 
no  obstacle  to  a  suit  based  upon  fraud  or  wrongdoing.  The  provisions 
of  the  present  article  concerning  the  verification  of  the  contribution, 
which  does  not  consist  in  money,  are  inapplicable  to  the  case  in  which 
the  company  to  which  the  contribution  is  made  is  formed  among  those 
only  who  are  the  owners  of  the  contribution  in  undivided  shares. 
«  ***««« 

Art.  17.  The  shareholders,  representing  the  twentieth,  at  least,  of 
the  company  capital,  can,  in  their  common  interest,  authorize  at  their 
expense  one  or  several  rnandataires  or  agents  to  sustain,  as  plaintiff  or 
defendant,  an  action  against  the  managers  or  against  the  members  of 
the  council  of  surveillance,  and  to  represent  them  in  that  case  in  court 
without  prejudice  to  the  individual  right  of  action  of  each  of  the 
shareholders. 

II.    ANONYMOUS  COMPANIES. 

Art.  21.  In  future,  anonymous  associations  may  l>e  formed  without 
authorization  from  the  Government. 
Whatever  be  the  number  of  associates  or  members,  such  companies 
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henceforth  may  be  formed  by  document  drawn  up  without  notarial  aid, 
and  made  in  duplicate. 

They  will  be  governed  by  the  provisiomj  of  articles  29,  30,  32,  33,  34, 
and  36  of  the  Code  of  Commerce  ( these  articles  are  not  restrictive  but  con- 
cern the  naming  of  the  company,  the  division  of  the  capital  into  shares, 
the  limitation  of  responsibility  to  the  amount  of  the  capital,  and  the 
like) ,  and  by  those  set  forth  under  the  present  heading. 

Art.  22.  Anonymous  companies  are  directed  or  managed  by  one  or 
more  attorneys  or  mandataries  delegated  for  the  purpose  for  a  specified 
period  of  time,  and  whose  powers  are  revocable;  they  may  or  may  not 
receive  a  salary,  but  are  chosen  from  among  the  associates  of  the  company. 

These  attorneys  or  representatives  may,  in  turn,  select  a  manager  from 
their  own  number,  or,  if  the  association's  by-laws  permit,  they  may 
delegate  their  own  powers  to  an  attorney  unconnected  with  the  company, 
but  for  whose  acts  they  remain  responsible  to  the  said  company. 

Art.  23.  The  company  can  not  be  formed  if  the  number  of  members 
or  associates  is  below  seven. 

Art.  24.  The  provisions  of  articles  1,  2,  3,  and  4  of  the  present  act 
are  applicable  to  anonymous  companies. 

In  the  case  of  anonymous  companies,  the  declaration  or  statement 
required  of  the  manager  by  article  1  must  be  made  by  the  founders  of 
the  concern.  This  declaration  or  statement  is  submitted,  together  with 
the  documents  in  support  of  it,  to  the  first  general  meeting,  which  ascer- 
tains its  genuineness. 

Art.  25.  In  any  case,  a  general  meeting  is  to  be  called,  by  care  of  the 
promoters  of  the  company,  subsequently  to  the  establishment  of  the 
subscription  of  the  capital  stock  and  of  the  payment  of  one-fourth  of 
the  money  capital.  This  meeting  appoints  the  first  administrators;  it 
appoints  likewise,  for  the  first  year,  the  commissaires  or  supervisors 
provided  for  by  article  32  hereinbelow. 

These  administrators  can  not  be  appointed  for  more  than  six  years; 
they  may  be  reelected,  save  where  the  by-laws  stipulate  to  the  contrary. 

They  may  be  named  or  designated  by  the  by-laws,  with  an  express 
provision  that  their  appointment  shall  not  be  submitted  to  the  general 
meeting  for  approval.  In  this  case  they  can  not  be  named  for  more 
than  three  years. 

The  minutes  of  the  meeting  note  the  acceptance  of  the  administrators 
and  commissaires  or  supervisors  present  at  the  meeting. 

The  due  formation  and  establishment  of  the  company  dates  from  this 
acceptance  aforesaid. 

Art.  26.  The  administrators  must  own  a  certain  number  of  shares,  to 
be  determined  by  the  by-laws  of  the  company. 

These  shares  are  answerable  as  a  whole  as  a  guarantee  for  all  the 
acts  of  the  management,  even  for  the  exclusively  personal  acts  of  one 
of  the  administrators. 

They  are  in  the  name  of  the  holders  (not  to  bearer),  untransferable, 
and  bear  a  stamped  indication  of  their  nontransferability,  and  are 
deposited  in  the  company  treasury. 
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Art.  27.  A  general  meeting  is  held,  at  least  once  a  year,  at  the  time 
appointed  by  the  by-laws.  The  by-laws  detennine  the  number  of 
shares  which  one  must  hold,  either  as  owner  or  as  attorney,  in  order 
to  obtain  admission  to  the  meeting;  also  the  number  of  votes  falling  to 
each  shareholder  in  consideration  of  the  number  of  shares  held  by  him. 

However,  in  those  general  meetings  which  are  called  for  the  purpose 
of  verifying  contributions,  of  naming  the  first  administrators,  and  of 
ascertaining  the  genuineness  of  the  declaration  or  statement  made  by 
the  founders  of  the  company  in  accordance  with  the  second  paragraph 
of  article  24  hereof,  every  shareholder  may,  regardless  of  the  number 
of  shares  held  by  him,  take  part  in  the  deliberations  and  cast  the 
number  of  votes  determined  by  the  by-laws;  provided,  however,  the 
said  number  of  votes  does  not  exceed  ten. 

Art.  28.  In  all  general  meetings  a  majority  of  votes  shall  carry.  A 
roll-call  sheet  is  kept,  to  be  signed  by  all  members  present.  It  bears 
the  names  and  residences  of  the  shareholders,  as  well  as  the  number 
of  shares  held  by  each  one  of  them. 

This  list  is  certified  to  by  the  presiding  board  of  the  meeting,  and 
is  deposited  at  the  main  office  of  the  company.  It  must  be  shown  to 
anyone  applying  to  see  it 

Art.  29.  General  meetings  called  for  other  purposes  than  those  set 
forth  in  the  two  articles  following  must  be  attended  by  a  number  of 
shareholders  representing  at  least  one-fourth  of  the  capital  stock. 

Should  the  general  meeting  not  receive  this  attendance,  a  new  meet- 
ing is  called  according  to  the  forms  and  within  the  space  of  time  pre- 
scribed by  the  by-laws.  The  deliberations  and  acts  of  this  new  meeting 
will  be  valid,  whatever  may  have  been  the  proportion  of  capital  stock 
therein  represented  by  the  shareholders  present. 

Art.  30.  Meetings  called  to  deliberate  on  the  verifying  of  contribu- 
tions, on  the  appointment  of  the  first  administrators,  on  the  genuineness 
of  the  declaration  or  statement  made  by  the  founders,  as  required  by 
paragraph  2  of  article  24  hereof,  must  be  attended  by  a  number  of  share- 
holders representing  at  least  one-half  of  the  capital  stock. 

In  computing  the  capital  stock,  one-half  of  which  must  be  represented 
at  a  meeting  for  verifying  a  contribution,  contributions  which  are  free 
from  this  verifying  requirement  are  alone  to  be  taken  into  account. 

Should  the  general  meeting  represent  less  in  its  attendance  than  one- 
half  of  the  capital  stock,  it  can  take  only  a  temporary  decision.  In  this 
case,  a  new  general  meeting  is  called. 

The  temporary  decisions  taken  by  the  first  meeting  are  made  known 
to  the  shareholders  by  publication  at  two  distinct  times,  at  an  interval 
of  eight  days  from  each  other,  one  month  at  least  in  advance  of  the  new 
meeting,  said  publication  to  be  made  in  some  newspaper  designated  to 
receive  legal  notices.  The  decisions  in  question  become  final  when  they 
are  confirmed  by  the  new  meeting,  provided  the  attendance  at  said 
meeting  represents  one-fifth  at  least  of  the  capital  stock. 

Art.  31.  Meetings  having  to  deliberate  on  amendments  to  the  by-laws, 
or  on  motion  to  prolong  the  existence  of  the  company  beyond  the  time 
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agreed  on,  or  to  dissolve  said  company  before  the  date  appointed  for 
such  dissolution,  are  deemed  to  be  regularly  and  duly  held,  and  their 
decisions  are  considered  valid  only  when  the  attendance  at  such  meet- 
ings represents  at  least  one-half  of  the  capital  stock. 

Art.  32.  The  annual  general  meeting  appoints  one  or  more  commis- 
saires,  whether  members  or  not  of  the  company,  whose  duty  it  will  be 
to  present  to  the  general  meeting  of  the  following  year  a  report  on  the 
situation  and  condition  of  the  society  or  company,  on  the  balance  sheet, 
and  on  the  accounts  presented  by  the  administrators. 

The  approval  of  the  balance  sheet  and  of  the  accounts  aforesaid  is 
null  and  void  if  it  has  not  been  preceded  by  this  report  of  the  said  com- 
missaires  or  supervisors. 

In  case  the  general  meeting  has  failed  to  name  the  commissaires  or 
supervisors  aforesaid,  or  in  case  one  or  more  of  the  said  officials  be  pre- 
vented or  refuses  to  serve,  their  appointment  or  substitution  is  effected 
by  an  order  of  the  president  of  the  tribunal  of  commerce  sitting  at  the 
legal  residence  of  the  company,  on  the  request  of  any  party  interested, 
and  after  due  summoning  of  the  administrators. 

Art.  33.  During  the  three  months  next  preceding  the  dat«  set  by  the 
by-laws  for  the  holding  of  the  general  meeting  the  commissaires  or 
supervisors  have  the  power  and  authority  to  look  over  the  books  and  to 
examine  into  the  operations  and  workings  of  the  company  as  often  as 
they  may  deem  it  expedient  for  the  good  of  the  concern. 

They  may  at  any  time  in  urgent  cases  summon  a  general  meeting. 

Art.  34.  Every  anonymous  company  must  draw  up,  once  in  six 
months,  a  summary  of  its  debit  and  credit  accounts. 

This  summary  is  kept  at  the  disposal  of  the  commissaires  or  super- 
visors. 

Moreover,  an  inventory  is  drawn  up  every  year,  as  required  by  article 
9  of  the  co<le  of  commerce,  giving  a  statement  of  the  personal  and  real 
property  of  the  company,  besides  a  report  of  all  debts  due  to  and  by 
the  company. 

The  inventory,  the  balance  sheet,  and  the  profit  and  loss  accounts  are 
placeil  at  the  disposal  of  the  commissaires  at  least  forty  days  before  the 
general  meeting.     They  are  presenteil  to  this  meeting. 

Art.  35.  At  least  fifteen  days  before  the  general  meeting  is  held 
every  shareholder  may  view  the  inventory  and  the  list  of  shareholders  at 
the  main  office  of  the  company,  and  may  require  a  copy  of  the  balance 
sheet  summing  up  the  inventory,  as  well  as  a  copy  of  the  commissaires' 
report. 

Art.  36.  Every  year  an  assessment  of  one-twentieth  at  least  is  made 
and  levied  on  the  net  profits  for  the  purjmse  of  forming  a  reserve  fund. 

This  assesf^ment  will  cease  to  l)e  obligatory  whenever  the  reserve  fund 
shall  have  reached  a  sum  iMjual  to  one-tenth  of  the  capital  stock. 

Art.  37.  In  ca.*»e  the  company  should  have  sustained  the  loss  of  three- 
fourths  of  its  capital  stock,  the  administrators  must  call  a  general  meet- 
ing of  all  the  shareholders  for  the  purpose  of  considering  the  advisability 
of  diasolving  the  company. 
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Whatever  may  be  the  decision  taken  by  the  company  it  ia  announced 
by  publication. 

Should  the  administrators  fail  to  call  the  general  meeting  aforesaid, 
or  in  a  case  where  the  said  meeting  can  not  be  brought  together  in  a 
regular  manner,  any  party  interested  may  petition  the  tribunals  for  a 
dissolution  of  the  company. 

Art.  38.  Dissolution  may  be  decreed  on  the  request  of  any  interested 
party  where  for  more  than  a  year  the  number  of  members  has  been  less 
than  seven. 

Art.  39.  Article  17  is  applicable  to  anonymous  companies. 

Art.  40.  Unless  they  be  authorized  by  the  general  meeting,  the  admin- 
istrators are  prohibited  from  either  taking  or  preserving  an  interest, 
whether  direct  or  indirect,  in  an  undertaking  or  in  a  contract  made  with 
the  company  or  in  its  behalf. 

Every  year  a  report  is  presented  to  the  general  meeting  rendering 
special  account  of  the  manner  in  which  enterprises  or  contracts  author- 
ized by  it,  in  accordance  with  the  terms  of  the  preceding  paragraph, 
have  been  carried  out  or  executed. 

Art.  41.  Any  anonymous  company,  in  the  formation  of  which  due 
observance  has  not  been  had  of  the  requirements  set  forth  by  articles 
22,  23,  24,  and  25  herein  above,  is  null  and  void  with  regard  to  the 
interested  parties. 

Art.  42.  When,  in  accordance  with  the  terms  of  the  preceding  article, 
the  company  or  its  acts  and  deliberations  have  been  annulled,  the 
founders  who  were  the  cause  of  the  nullity  and  the  administrators  who 
were  in  office  when  the  nullity  was  incurred  are  jointly  responsible  to 
third  parties,  without  prejudice  to  the  rights  of  shareholders. 

The  same  joint  responsibility  may  be  decreed  against  those  members 
whose  contributions  or  special  advantages  have  not  been  verified  and 
approved,  as  prescribed  by  article  24,  and  in  compliance  therewith. 

Art.  43.  The  extent  and  effects  of  the  commissaires'  responsibility  to 
the  company  depend  on  the  terms  of  the  instrument  appointing  them. 

Art.  44.  The  administrators  are  responsible  in  accordance  with  law, 
individually  or  jointly,  as  the  case  may  be,  to  the  company  or  to  third 
parties,  for  breach  of  the  provisions  of  the  present  act,  and  for  faults 
committed  by  them  in  their  management,  such,  for  instance,  as  the 
distributing  or  allowing  the  distribution  of  fictitious  dividends,  without 
opposing  the  same. 

Art.  45.  So  far  as  they  concern  anonymous  companies,  the  provisions 
of  articles  13, 14,  15,  and  16  of  the  present  act  apply  without  distinction 
to  those  companies  which  are  actually  in  existence  and  to  such  as  will 
be  formed  under  the  said  present  act.  Such  administrators  as  may 
have  brought  about  fictitious  dividends  in  the  absence  of  an  inventory, 
or  by  means  of  false  inventories,  will  suffer  the  penalty  provided  for 
such  cases  by  No.  3  of  article  15  against  the  managers  of  mixed  joint 
stock  companies.  [Articles  13, 14, 15,  and  16  provided  penalties  merely, 
especially  for  violations  of  articles  1,  2,  and  3,  and  frauds  in  connection 
with  subscriptions,  payments,  etc.] 
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The  provisions  of  the  last  three  paragraphs  of  article  10  are  likewise 
applicable  in  so  far  as  they  concern  anonymous  companies.  [Article  10 
provides  for  a  council  of  surveillance  to  report  irregularities,  etc.] 

Art.  46.  Anonymous  companies  now  existing  shall  continue,  so  long 
as  they  endure,  to  be  governed  by  the  provisions  to  which  they  are 
subject. 

On  obtaining  the  authorization  of  the  Government,  and  observing  the 
forms  prescribed  for  the  modification  of  their  by-laws,  they  may  trans- 
form themselves  into  anonymous  companies  within  the  terms  of  the 
present  act. 

Art.  47.  Companies  having  a  limited  liability  may  transform  them- 
selves into  anonymous  companies  within  the  terms  of  the  present  act 
by  observing  the  conditions  stipulated  for  the  modification  of  their  by- 
laws. 

Articles  31,  87,  and  40  of  the  code  of  commerce,  and  the  law  of  May 
23,  1863,  concerning  companies  with  limited  responsibility,  are  hereby 
repealed. 

III.    SPECIAL   REGULATIONS   FOR   COMPANIES   WITH    VARIABLE  CAPITAL. 

Art.  48.  The  by-laws  of  any  company  may  provide  for  an  increase 
of  the  capital  stock,  either  by  succesvsive  payments  made  by  the  mem- 
bers or  by  the  admission  of  new  meml)er8,  and  for  a  decrease  of  the 
capital  stock  by  a  withdrawal,  either  total  or  partial,  of  the  contribu- 
tions made. 

Companies  whose  by-laws  shall  contain  the  said  provisions  shall  be 
governed,  in  addition  to  the  general  regulations  governing  them  in  view 
of  their  nature,  by  the  provisions  of  the  following  articles: 

Art.  49.  The  by-laws  governing  the  comjiany  shall  not  provide  for 
a  capital  stock  in  excess  of  the  sum  of  two  hundred  thousand  francs. 

This  may  be  increased  from  year  to  year  by  the  general  meeting, 
though  no  one  increase  thus  decided  upon  shall  exceed  the  sum  of  two 
hundre<l  thousand  francs. 

Art.  50.  The  shares  or  fractions  of  shares  shall  be  in  the  name  of  the 
holder  (not  to  bearer),  even  after  they  may  have  been  fully  paid. 

They  shall  be  negotiable  only  after  the  final  formation  of  the  com- 
pany. 

Such  negotiation  can  be  effected  only  by  a  transfer  on  the  books  of 
the  company,  and  the  by-laws  may  vest  either  in  the  council  of  admin- 
istration or  in  the  general  meeting  the  power  of  opposing  such  transfer. 
(See  law  of  August  1,  1893,  article  6.) 

Art.  51.  The  by-laws  shall  fix  a  sum  or  amount  below  which  it  shall 
be  unlawful  to  reduce  the  capital  stock  by  withdrawal  of  contributions 
as  provided  by  article  48. 

This  sum  or  amount  shall  not  l)e  loss  than  equal  to  one-tenth  of  the 
capital  stock. 

The  company  shall  l)e  deeme<l  finally  formed  and  constituted  only 
after  the  payment  of  one-tenth  at  least  of  the  capital  stock. 
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Abt.  52.  Any  associate  may  withdraw  from  the  company  when  he 
sees  fit,  save  where  there  is  an  agreement  to  the  contrary  and  save 
where  this  would  entail  a  breach  of  paragraph  first  of  the  preceding 
article. 

It  may  be  stipulated  that  the  general  meeting  shall  have  power  to 
decide,  by  the  majority  required  for  a  modification  of  the  by-laws,  upon 
the  striking  off  from  the  list  of  members  or  associates  one  or  more  of 
the  names  thereon. 

An  associate  who  ceases  to  belong  to  the  company,  whether  of  his 
own  accord  or  as  the  result  of  the  decision  of  the  general  meeting,  shall 
remain  responsible  to  the  associates  and  to  third  parties  for  all  the 
obligations  existing  at  the  time  of  his  withdrawal,  during  a  period  of 
hvQ  years  occurring  next  after  said  withdrawal. 

Art.  53.  Whatever  be  the  form  of  the  company,  its  administrators 
shall  be  the  proper  parties  to  represent  it  before  the  courts. 

Abt.  54.  The  company  shall  suffer  no  dissolutitm  on  account  of  the 
death,  retirement,  interdiction,  bankruptcy,  or  failure  (d^confiture)  of 
one  of  the  associates;  it  will  continue  in  full  force  between,  and  as  to, 
the  other  associates. 

IV.    RULES  TOUCHING   THE   PUBLICATION   OF   ARTICLES  OF   AGREEMENT. 

Art.  55.  Within  the  space  of  one  month  from  the  formation  of  any 
commercial  company  or  association,  there  shall  be  deposited  in  the 
office  of  the  peace  justice  court  and  in  that  of  the  tribunal  of  commerce 
within  whose  jurisdiction  the  company  is  formed  a  duplicate  of  the 
articles  of  agreement  constituting  the  basis  of  the  company,  if  these 
articles  are  unauthenticated,  or  a  certified  copy  of  the  same  if  they  have 
been  acknowledged  before  a  notary. 

In  the  case  of  mixe<l  joint-stock  companies  (en  commandite)  and  of 
anonymous  companies,  there  shall  be  appended  to  the  said  articles  of 
agreement  (1)  a  copy  of  the  notarial  document  showing  the  subscrip- 
tion of  the  capital  stock  and  the  one-fourth  payment  prescribed  by  the 
present  act;  (2)  a  certified  copy  of  the  decisions  adopted  by  the  general 
meeting  in  the  cases  provided  for  by  articles  4  and  24. 

Moreover,  there  must  be  joined  to  the  articles  of  agreement,  when  the 
company  is  an  anonymous  one,  a  duly  certified  and  authenticated  list  of 
the  subscribers,  giving  the  name,  surname,  occupation,  residence  of 
each  one,  as  well  as  the  number  of  shares  held  by  each  associate. 

Art.  56.  A  copy  of  the  articles  of  agreement  and  of  the  appended  doc- 
uments is  published,  within  the  space  of  one  month  aforesaid,  in  one  of 
the  newspapers  designateil  for  legal  notices. 

This  publication  in  said  newspaper  shall  l)e  proved  by  a  copy  of  the 
paper  in  question,  duly  certified  to  by  the  printer,  authenticated  by  the 
mayor,  and  recorded  within  three  months  from  the  date  thereof. 

A  failure  to  observe  the  prescriptions  of  the  preceding  article  and 
present  article  will  nullify  the  entire  proceedings  as  to  the  associates  of 
the  company;  but  no  breach  of  any  of  said  prescriptions  may  be  pleaded 
by  the  members  as  against  third  parties. 
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Art.  57.  The  copy  above-mentioned  must  contain  also  the  names  of 
associates  other  than  shareholders;  the  official  name  adopted  by  the 
company  and  the  locality  of  its  legal  residence;  the  names  of  such  asso- 
ciates as  are  authorized  to  manage,  direct,  and  sign  for  the  company; 
the  amount  of  the  capital  stock  and  the  amount  of  the  values  furnished 
or  to  be  furnished  by  the  shareholders;  the  date  of  the  launching  of  the 
company  and  that  of  its  intended  dissolution,  as  well  as  the  time  at 
which  the  deposits  of  documents  aforesaid  were  made  in  the  offices  of 
the  peace  justice  court  and  of  the  tribunal  of  commerce. 

Art.  58.  The  copy  must  state  whether  the  company  is  one  under  a 
collective  name,  or  en  commandite  simple,  en  commandite  by  shares, 
or  anonymous,  or  one  with  variable  capital. 

If  the  company  is  anonymous,  the  copy  must  state  the  sum  of  i^pital 
stock  paid  in  specie  and  the  sum  paid  otherwise  than  in  specie,  together 
with  the  amoimt  of  pro  rata  asnessment  which  must  be  levied  on  the 
profits  in  order  to  constitute  the  reserve  fund  of  the  company. 

Finally,  if  the  company  is  one  with  variable  capital  stock,  the  copy 
must  indicate  the  sum  or  amount  below  which  the  said  capital  stock 
can  not  be  lawfully  reduced. 

Art.  59.  In  case  the  company  have  several  establishments  doing  busi- 
ness in  various  districts,  the  deposit  prescribed  by  article  55  and  the  pub- 
lication required  by  article  56  must  be  made  in  each  district  where  such 
establishments  exist. 

In  such  cities  as  are  divided  into  several  districts  it  will  be  sufficient 
to  make  said  deposit  in  the  office  of  the  peace  justice  court  within  whose 
jurisdiction  or  district  lies  the  chief  of  these  establishments. 

Art.  60.  The  copy  of  the  acts  and  documents  deposited  is  to  be  signed, 
in  the  case  of  public  official  documents,  by  the  notary;  in  the  case  of 
documents  under  private  signature  merely  by  the  associates  in  collective 
name,  by  the  managers  of  associations  en  commandite,  or  mixed  joint 
stock  companies,  and  by  the  administrators  in  the  case  of  anonymous 
companies. 

Art.  61.  The  formalities  prescribed  and  penalties  imposed  by  articles 
55  and  56  apply  to: 

All  acts  and  resolutions  looking  to  the  amendment  of  the  company's 
by-laws,  to  the  prolongation  of  the  company's  existence  beyond  the 
period  of  time  originally  agreed  upon  and  fixed,  to  dissolution  before 
the  expiration  of  the  said  period  of  time,  and  to  the  manner  of  winding 
up  the  affairs  of  the  concern,  to  any  change  in  the  official  name  of  the 
company  or  to  any  change  among,  or  withdrawal  of,  members. 

Such  decisions  as  are  arrived  at  in  the  cases  provided  for  by  articles 
19,  37,  46,  47,  and  49,  herein  above  set  forth,  are  also  governed  by  the 
requirements  of  articles  55  and  56.  (Art.  19  concerns  associations  en 
commandite.) 

Art.  62.  The  following  documents  are  not  subject  to  the  deposit  and 
publicjition  requirements  aforesaid:  Documents  setting  forth  an  increase 
or  decrease  of  the  capital  stock,  made  in  accordance  with  the  terms  of 
article  48  herein  above,  or  the  withdrawal  of  members  other  than  man- 
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agers  or  administrators,  such  withdrawal  taking  place  within  the  terms 
of  article  52  hereof. 

Art.  63.  In  the  case  of  mixed  joint-stock  companies  or  of  anonymous 
companies,  any  person  may  demand  a  view  of  the  documents  deposited 
in  the  office  of  the  peace  justice  court  and  of  the  tribunal  of  commerce, 
and  may  even  demand,  at  his  own  cost,  a  certified  copy  of  the  said 
documents,  from  the  court  clerk  or  from  the  notary  in  charge  of  the 
same. 

Likewise  any  person  may,  for  a  sum  not  exceeding  1  franc,  demand 
at  the  legal  residence  of  the  company  a  certified  copy  of  its  by-laws. 

Finally,  a  copy  of  the  deposited  documents  must  be  publicly  exposed 
in  the  offices  of  the  company. 

Art.  64.  In  all  acts  or  documents,  invoices,  notices,  publications,  etc., 
whether  printed  or  holographic,  emanating  from  anonymous  companies 
or  from  mixed  joint-stock  companies,  the  official  name  of  the  concern 
must  always  be  followed  by  these  words,  written  out  in  full  and  legibly: 
*^ATwmfmou8  company,^*  or  * ^ Mixed  joint^tock  company,*'  together  with  the 
amount  of  the  capital  stock. 

In  case  the  company  has  availed  itself  of  the  right  granted  it  by  arti- 
cle 48  hereof,  this  must  be  shown  by  the  addition  of  the  following 
words,  ^^uvith  xxiriable  capital  stock,'* 

Any  breach  of  the  preceding  requirements  is  punished  with  a  penalty 
or  fine  of  not  less  than  fifty  nor  more  than  one  thousand  francs. 

Art.  65.  Articles  42,  43,  44,  45,  and  46  of  the  Code  of  Commerce  are 
hereby  repealed. 


LAW    OP   AUGUST   1,  1893,  AMENDING    LAW    OF    JULY   24,  1867,  CONCERNING 
ASSOCIATIONS   HAVING   SHARES   OP  STOCK. 

Article  1.  Paragraphs  1  and  2  of  article  1  of  the  law  of  July  24, 1867, 
are  modified  as  follows: 

Paragraph  1: 

''Associations  of  commandite  can  not  divide  their  capital  into  shares 
or  parts  of  shares  of  less  than  25  francs  when  the  capital  does  not  exceed 
200,000  francs,  of  less  than  100  francs  when'  the  capital  exceeds  200,000 
francs." 

Paragraph  2: 

"They  can  not  be  definitively  constituted  except  after  subscription  of 
the  total  capital  and  the  payment  in  cash  by  each  shareholder,  of  the 
amount  of  the  shares  or  parts  of  shares  subscribed  by  him,  when  they 
do  not  exceed  25  francs,  and  of  the  quarter  at  least  of  the  shares  when 
they  are  of  100  francs  and  over." 

2.  Article  3  is  altered  thus: 

"The  shares  are  in  shareholders*  names  [i.  e.,  not  to  bearer]  until 
fully  paid  up  (enti^re  liberation) .  The  shares  representing  contribu- 
tions shall  be  free  (considered  paid  up)  from  the  time  of  the  definitive 
organization.  These  shares  can  not  be  withdrawn,  and  are  not  nego- 
tiable before  two  years  after  the  definitive  organization  of  the  association. 
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The  owners,  intermediate  transferees,  and  the  subscribers  are  bound  in 
solido  for  the  amount  of  the  shares.  Every  subscriber  or  shareholder 
who  has  transferred  his  share,  ceases,  two  years  after  the  transfer,  to  be 
responsible  for  the  payinentfl  not  called  for.'* 

3.  To  article  8  are  added  the  following  provisionis: 

"The  suit  to  have  declared  the  nullity  of  the  association  or  of  acts 
and  votes  subsequent  to  its  constikition,  is  inadmissible  when,  before 
suit  brought,  the  cause  of  nullity  has  ceased  to  exist.  The  action  to 
enforce  responsibility  for  the  facts  from  which  the  nullity  resulted, 
ceases  also  to  be  admissible  when,  before  suit  brought,  the  cause  of  nul- 
lity ceases,  and  if,  besides,  three  years  have  elapsed  since  the  date  when 
the  nullity  arose.  If,  to  put  an  end  to  the  nullity,  a  general  meeting 
should  be  called,  the  action  of  nullity  will  not  be  admissible  after  the 
date  of  the  regular  calling  of  that  meeting.  Actions  of  nullity  i^iainst 
acts  constituting  the  association  are  prescribed  in  six  years.  This  pre- 
scription can  not  be  made  use  of  before  the  expiration  of  the  ten  years 
following  the  promulgation  of  the  present  law." 

4.  To  paragraph  1  of  article  27  is  added  the  following: 

"Owners  of  shares  less  than  the  number  determined  to  qualify  for 
admission  to  meetings  can  unite  to  make  up  the  proper  number  and  be 
represented  by  one  among  them." 

6.  In  paragraph  1  of  article  42,  for  the  words  "responsible  in  solido 
to  third  persons  without  prejudice  to  the  rights  of  shareholders"  ia 
flubstituted  the  following:  "responsible  in  solido  to  third  persons  and 
to  the  shareholders  for  the  damage  resulting  from  that  annulment" 

To  the  same  article  is  added  the  following  paragraph: 

"The  action  for  nullity  and  that  upon  responsibility  resulting  from  it 
are  subjected  to  the  provisions  of  article  8  above." 

6.  To  the  law  are  added  the  following  provisions: 

"divkrs  provisions. 

"Art.  68.  Whatever  may  he  their  objeciSj  assocUUiorui  of  commandite  or 
anonymous  aasociatums  which  shall  be  constUiUed  in  the  manner  given  in  the 
Code  of  Commerce  or  in  the  present  law  are  subjected  to  ilie  laws  and  cugtoms 
of  commerce. 

"Art.  69.  Hypothecation  (mortgage)  can  be  consented  to  in  the  name 
of  every  commercial  association  by  virtue  of  the  jwwers  resulting  from 
its  act  of  formation,  even  when  that  is  a  now  notarial  document,  or 
from  votes  or  authorizations  taken  or  made  in  the  manner  prescribed  by 
the  said  act.  The  document  of  hypothecation  shall  be  authenticated  aa 
provided  in  2127  of  the  Civil  Code. 

"Art.  70.  In  cases  in  which  associations  have  continued  to  pay  the 
interest  or  dividends  of  stock,  bonds,  or  other  certificates  of  obligation 
by  way  of  a  draw^ing  by  lot,  they  can  not  repeat  these  sums  when  the 
certificate  is  presented  for  reimbursement. 

"transitory    PROVIMION8." 
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JUDGMENT  OF  MARCH   19.  1902  (CIVIL  TRIBUNAL  OF  THK 
SEINE),  APPROVING  LIQUIDATOR'S  WNSENT  TO  SALE. 


Gadtron,  in  HI8  J^iciAi,  ( Japacitv,  I  p.^  ^.^^^     ^^  ^^.^^ 
New  Panama  Canal  Company. 


"^^^  I     No.  4. 


Rbpublic  of  France,  In  the  ncrnie  of  the  people  of  France: 

The  civil  tribunal  of  first  instance  of  the  department  of  the  Seine, 
sitting  at  the  palace  of  justice,  renders  in  open  and  public  session  of  its 
first  division,  the  judgment  the  tenor  of  which  is  as  follows: 

Hearing  of  Wednesday,  March  19,  1902. 

The  CouBT,  In  view  of  the  request  presented  by  Gautron,  in  his  ofiSdal 
capacity  of  liquidator  for  the  Universal  Interoceanic  Canal  Company  of 
Panama,  said  request  being  signed  by  De  Bi^ville,  his  solicitor  and 
worded  as  follows: 
To  the  honorable  president  and  justices  of  the  first  division  of  the  dvil  tribunal 

of  the  department  of  the  Seine: 

The  petitioner,  M.  Pierre  Gautron,  liquidator  of  the  Universal  Inter- 
oceanic Panama  Canal  Company,  residing  at  the  office  of  the  liquidation, 
Chaus?^  d'Antin  street,  No.  42,  having  de  Bieville  as  solicitor,  has  the 
honor  to  state: 

That  negotiations  are  pending  between  the  New  Panama  Canal  Com- 
pany and  the  United  States  Government  for  the  transfer  to  said  Gov- 
ernment of  the  whole  of  the  rights  and  property  owned  by  the  New 
Panama  Canal  Company  on  the  Isthmus  of  Panama  as  well  as  its  maps 
and  reconls  in  Paris. 

That  these  negotiations  have  resulted  in  an  offer  made  by  the  new 
company  to  the  United  States  of  America  for  the  transfer  of  said  prop- 
erty in  return  for  the  sum  of  $40,000,000  (i.e., about 206,000,000  francs), 
said  offer  to  remain  in  force  until  March  8, 1903. 

That  the  liquidator  of  the  Universal  Interoceanic  Panama  Canal 
Company  has  been  informed  of  the  negotiations  and  the  offer  above 
referred  to. 

That  certain  differences  having  arisen  between  the  new  company  and 
the  petitioner  in  his  capacity  of  liquidator,  M.  Gautron,  in  his  said 
capacity,  has  been  authorized  by  decree  of  the  civil  tribunal  of  the 
Seine,  dated  August  2, 1901,  to  compromise  with  the  New  Panama  Canal 
Company  upon  all  legal  questions  which  might  arise  relating: 

First.  To  the  determination  of  the  price  and  conditions  to  be  proposed 
to  the  eventual  purchaser  of  the  concession  and  the  canal  works  and  all 
the  assets  of  the  new  company. 

Second.  To  the  division  between  the  new  company  and  the  liquidation 
of  the  proceeds  of  the  sale,  in  case  that  sale  be  effected. 

That  the  arbitrators  have  decided: 

First.  That  the  liquidator  of  the  Universal  Interoceanic  Canal  Com- 
pany of  Panama  should,  before  the  final  division,  take  out  of  the  price 
of  the  sale  of  the  enterprise  to  the  United  States  Government,  the  sum  of 
20.000.000  h-ancs. 
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Second.  That  after  this  sum  has  been  taken  out,  the  New  Panama 
Canal  Company  should,  for  its  part,  take  out  the  sum  of  5,000,000  francs. 

Third.  That  the  balance  of  the  said  sum  should  be  divided  between 
the  parties  entitled  in  the  proportion  of  60  per  cent  thereof  for  the 
liquidator  of  the  Universal  Interoceanic  Canal  Company  of  Panama  and 
of  40  per  cent  thereof  for  the  New  Panama  Canal  Company. 

That  the  liquidator,  as  well  as  M.  Lemarquis,  the  legal  representative 
of  the  bondholders,  has  received  a  certain  number  of  notifications  and 
oppositions  to  the  sale  emanating  from  opponents  to  the  proposed  transfer 
to  the  United  States  Government 

That  at  this  time  the  new  company  (in  view  of  the  position  assumed 
by  the  opponents  of  the  Panama  Canal  enterprise,  and  of  the  objections 
raised  by  them),  requests  the  liquidator  to  petition  for  the  approval  by 
the  court  under  the  i)ro vision  of  the  law  dated  July  1,  1893,  and  so  far 
as  the  liquidation  is  concerned,  of  the  agreement  entered  into  between 
the  new  company  and  the  liquidator  for  the  sale  to  the  Government  of  the 
United  States  of  America,  of  the  whole  of  the  property  of  the  corporation 
on  the  Isthmus,  as  well  as  the  maps  and  records  in  Paris,  for  the  sum  of 
140,000,000  (about  205,000,000  francs),  and  subject  to  modifications  to 
be  procured  from  the  Government  of  Colombia  as  to  articles  21  and  22 
of  the  concessionary  contract. 

That  the  liquidation  of  the  old  Panama  Canal  Company  is  therefore 
directly  interested  in  the  proposed  transfer,  since  the  larger  portion  of 
the  eventual  proceeds  of  the  sale  will  be  turned  over  to  it. 

That  under  article  10  of  the  act  of  July  1,  1893,  all  acts  tending  to 
alienate  any  assets  of  the  old  company,  all  contracts  entailing  a  transfer 
or  contribution  of  the  whole  or  a  part  of  the  assets  of  the  old  concern, 
emanating  from  the  liquidator  of  the  Universal  Interoceanic  Canal  Com- 
pany of  Panama,  shall  be  subject  to  the  approval  of  the  civil  tribunal  of 
the  Seine,  which  shall,  upon  the  report  of  one  of  the  justices,  pass  on  the 
question  in  open  court. 

Now,  therefore,  your  said  petitioner  in  his  ofllicial  capacity  respectfully 
requests  and  begs  that  it  please  the  honorable  president  and  justices  of 
this  court  to  approve  so  far  as  the  liquidation  of  the  Universal  Inter- 
oceanic Canal  Company  of  Panama  is  concerned,  the  offer  made  by  the 
New  Panama  Canal  Company  with  the  assent  of  the  liquidator,  to  the 
Government  of  the  United  States  of  America,  to  transfer  to  said  Govern- 
ment all  rights  and  property  owned  by  the  new  company  on  the 
Isthmus  of  Panama  as  well  as  its  maps  and  records  in  Paris  for  the  sum 
of  $40,000,000  (i.  e.,  about  205,000,000  francs),  said  offer  to  remain  in 
force  until  March  8,  1903,  and  the  eventual  proceeds  of  the  sale  to  be 
divided  according  to  the  award  made  by  the  arbitrators,  subject,  how- 
ever, to  the  modification  to  be  secured  from  the  Government  of  the 
Republic  of  Colombia,  as  to  articles  21  and  22  of  the  concessionary 
contract. 

And  to  order  that  their  decree  shall  be  published  according  to  act  of 
July  1,  1893. 

Under  all  reservations;  and  it  will  Ik^  justice. 

(Signed)  De  Bievillb. 
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111  view  of  the  documente  exhibited,  namely: 

The  order  issued  by  the  president  of  the  court,  dated  March  18,  1902, 
appended  to  said  petition,  directing  **  that  the  petition  be  communicated 
to  the  attorney  for  the  Republic,  and  that  M.  Le  Berquier,  justice,  is 
hereby  appointed  to  make  a  report  Done  at  the  palace  of  justice,  Paris, 
March  18,  1902,  and  signed  Ditte." 

The  conclusions  of  the  attorney  for  the  Republic  likewise  appended 
to  said  petition,  w^hich  are  as  follows:  **The  attorney  for  the  Republic 
does  not  object.  Rendered  in  the  attorney's  office  March  18,-  1902. 
Signed  Pezous." 

Articles  10  and  11  of  the  act  of  July  1,  1893. 

And  having  heard  Justice  Le  Berquier  in  his  report  and  Mr.  Rome, 
deputy  attorney  for  the  Republic  in  his  conclusions; 

And  after  having  deliberated  in  conformity  with  the  law,  judging  in 
first  resort; 

Whereas,  under  article  10,  of  the  act  of  July  1,  1893,  all  acts  of  reali- 
zation of  assets,  all  contracts  entailing  a  transfer  or  contribution  of  the 
whole  or  of  part  of  the  assets  of  the  concern,  emanating  from  the  liqui- 
dator of  the  Universal  Interoceanic  Canal  Company  shall  be  subject 
to  the  approval  by  the  civil  tribunal  of  the  Seine; 

Whereas  Gautron,  in  his  capacity  of  liquidator  of  the  Universal  Pan- 
ama Canal  Company,  prays  that  the  court  confirm,  as  far  as  the  liquida- 
tion is  concemetl,  the  offer  made  by  the  New  Panama  Canal  Company, 
with  his  own  assent  to  the  United  States  Government  to  transfer  to  the 
latter  all  its  rights  and  property  as  well  as  its  maps  and  records  in  Paris, 
for  the  sum  of  $40,000,000; 

Whereas  it  appears  from  the  documents  in  the  case  that  such  request 
should  be  granted; 

For  these  reasons: 

Confirms,  so  far  as  the  liquidation  of  the  Universal  Interoceanic 
Panama  Canal  Company  is  concerned,  the  offer  made  by  the  New  Pan- 
ama Canal  Company,  with  the  assent  of  the  liquidator  to  the  United 
States  Government,  to  transfer  to  said  Government  the  whole  of  the 
property  and  rights  owned  by  the  New  Panama  Canal  Company  on 
the  Isthmus  of  Panama,  as  well  as  its  maps  and  records  in  Paris,  for  the 
sum  of  $40,000,0t)0  (i.  e.,  about  205,000,000  francs),  said  offer  to  remain  in 
force  until  March  4,  1903,  the  actual  proceeds  of  the  sale  to  be  divided 
according  to  the  award  made  by  the  arbitrators,  subject  to  the  modifica- 
tion to  be  secured  from  the  Government  of  the  Republic  of  Colombia  as 
to  articles  21  and  22  of  the  concessionary  contract. 

Orders  this  decree  to  be  published  according  to  the  act  of  July  1, 1893. 
(Signed) 

DiTTE  and  Barui^. 

Done  and  decreed  by  Messrs.  Ditte,  president;  Monier,  vice-president; 
Le  Berquier,  judge;  in  the  presence  of  Messrs.  Chauvin  and  Planche- 
nault,  special  judges;  Rome,  substitute  for  the  attorney  for  the  Repub- 
lic, assisted  by  Baru6,  clerk,  on  Wednesday,  March  19,  1902. 

In  consequence  of  the  above,  the  President  of  the  Republic  of  France 
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inetructs  and  directs  all  sheri^,  when  requested,  to  enforce  the  above 
decTee,  attorneys-general  and  the  attorneys  for  the  Republic  in  the 
courts  of  first  instance  to  give  them  assistance,  and  all  commanders 
and  officers  of  the  public  force  to  give  them  the  aid  of  arms  when  legally 
requested. 

In  witness  whereof  the  minute  of  this  decree  was  signed  by  the  presi- 
dent and  the  clerk. 

Recorded  at  Paris  April  2,  1902,  folio  86,  division  11.     Received  9 
francs  38  centimes. 

(Signed)  Bartoszbwbki. 

By  the  court: 

(Signed)  Floqubt. 


EXHIBIT  6. 

JUDGMENT  OF  JULY  3,  1902  (CIVIL  TRIBUNAL  OF  THE 
SEINE),  DECIDING  AGAINST  DONNADIEU,  THE  BOND- 
HOLDER, ON  TIERCE  OPPOSITION. 

[No.  1.  Taken  from  the  minutes  of  the  clerk' 8  office  of  the  civil  tribunal  of  first  In 
stance  of  the  department  of  the  Seine,  sitting  in  the  palace  of  Justice  at  Paris.] 

Gautron    \ 
verms       \  First  chamber,  first  section.     3d  July,  1902. 

DONNADIBU.  ^ 

The  civil  tribunal  of  first  instance  of  the  department  of  the  Seine,  sit- 
ting in  the  palace  of  justice  at  Paris,  has  rendered  in  public  session  of 
the  first  chamber  of  that  tribunal  the  following  judgment: 

Session  of  Thursday,  the  3d  of  July,  1902. 

Between  M.  Gautron,  liquidator  of  the  Universal  Company  of  the 
Interoceanic  Canal  of  Panama,  residing  at  the  headquarters  of  the  said 
company  in  liquidation,  42  rue  Chaussee  d'Antin,  defendant  in  tierce 
o])poititi(mf  appearing,  submitting  brief  and  arguing  by  Me.  Thi^blin, 
advocate,  assisted  by  Me.  de  Bieville,  solicitor,  on  one  j>art, 

And,  first,  the  New  Panama  Company,  an  anonymous  company,  hav- 
ing its  headquarters  at  Paris,  rue  Louis  le  (xrand  No.  7,  acting  through 
ita  president  and  the  meml)ers  of  its  council  of  administration,  plaintiff, 
appearing  and  filing  a  brief  by  Me.  Dubourg,  solicitor, 

Second.  M.  Emmanuel  Donnadieu,  proprietor,  residing  at  Chateau  de 
Blomac  (Aude),  tiers  ojrposanty  defendant,  appearing  and  submitting 
brief  by  Me.  Caillet,  solicitor. 

Third.  M.  Lemarquis,  residing  at  Paris,  3  rue  Louis  le  Grand,  acting 
in  his  own  name  and  as  mandataire  of  the  bondholders  of  the  company 
of  the  Interoceanic  Canal  of  Panama,  intervenor,  appearing  and  sub- 
mitting brief  by  Me.  Charneau,  solicitor,  on  the  other  part;  without 
their  said  present  characters  being  able  to  prejudice  in  any  manner  the 
rights  and  respective  interests  of  the  imrties. 
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POINTS  OF   FACT. 

1.  Tierce  appotition. — M.  Donnadieu  claiming  that  he  was  a  creditor 
of  the  company  in  liquidation  of  the  Interoceanic  Canal  of  Panama,  for 
a  principal  sum  of  135,624  fram-s  99  centimes,  and  the  interest  on  said 
sum,  by  virtue  of  a  judgment  of  this  tribunal  of  January  25,  1893,  con- 
firmed by  a  decree  of  the  court  of  Paris  of  June  29,  1893,  both  recorded; 
that  the  liquidator  of  the  Panama  Canal  Company  had  contributed  to  an 
anonymous  company  called  the  New  Panama  Canal  Company,  in  June, 
1894,  by  agreements  approved  by  judgments  recorded  here  June  29  and 
August  8,  1894,  the  concession  of  the  canal,  the  works  executed  on  the 
Isthmus,  the  materielj  the  plans  and  drawings,  the  rights  of  the  company 
in  liquidation  as  to  the  Panama  Railroad,  etc.,  for  the  price  of  60  per 
cent  of  the  profits  to  arise  from  carrying  on  the  canal;  that  the  new  com- 
pany had,  in  January,  1902,  made  an  offer  to  sell  to  the  Government  of 
the  United  States  of  America  for  140,000,000,  the  totality  of  its  proper- 
ties and  rights  on  the  Isthmus  and  its  plans  and  archives,  that  is  to  say, 
what  the  liquidator  had  contributed;  that  M.  Gautron  as  liquidator  had 
given  his  consent  to  that  offer  and  had  asked  the  approval  of  it  by  the 
tribunal,  which  had  been  accorded  by  judgment  of  March  19,  1902,  in 
conformity  with  the  law  of  July  1,  1893;  that  according  to  the  provi- 
sions of  article  11  of  the  said  law  M.  Donnadieu  had  a  right  to  attack  by 
tierce  opposition  that  judgment  of  approval  and  that  he  intended  to 
make  use  by  the  present  proi'eeding  of  that  right;  that  in  effect  there 
were  submitted  to  the  approval  of  the  tribunal  by  article  10  of  the  law 
of  July  1,  1893,  all  acts  in  realization  of  assets,  all  contracts  carrying  a 
cession  or  contribution  of  the  whole  or'part  of  the  company's  assets, 
proceeding  from  the  liquidator  of  the  Universal  Company  of  the  Inter- 
oceanic Canal  of  Panama;  that  the  offer  made  to  the  Government 
of  the  United  States  did  not  emanate  from  the  liquidator  of  the  Uni- 
versal Company,  but  from  the  new  company;  that  it  did  not  carry  and 
will  not  carry  a  cession  of  the  assets  of  the  Universal  Company  in 
liquidation,  since  the  properties  offered  had  already  been  ceded  by  the 
liquidation  of  [to?]  the  new  company  by  the  approved  contribution 
made  to  it  by  the  liquidation  in  June,  1894;  that  in  considering  as  a 
cession  of  part  of  the  assets  of  the  company  in  liquidation  the  consent 
given  by  the  liquidator  to  the  offer  made  by  the  new  company,  an 
assent  which  constituted  undoubtedly  the  abandonment  of  important 
rights,  the  approval  thereof  could  only  be  asked  and  obtained  after 
agreement  made  between  the  new  company  and  the  liquidator  to  regu- 
late the  conditions  of  that  cession  and  fix  the  price  of  the  compensation 
for  the  rights  ceded;  that  such  an  agreement,  w^hich  would  itself  be  a 
subject  for  approval,  did  not  appear  to  exist;  that,  in  any  case,  it  was 
not  such  an  agreement  which  had  been  approved;  that  such  an  agree- 
ment was  not  examined  at  the  time  of  the  judgment  of  March  19,  1902, 
and  could  not  be,  as  was  intended  by  the  law  of  July  1,  1893  (Art.  II), 
discussed  before  the  tribunal  by  the  creditors  of  the  liquidation;  that, 
consequently,  there  was  no  subject-matter  for  approval  and  the  judg^ 
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ment  of  19  March,  1902,  should  be  set  aside;  that,  on  the  merits,  as  an 
additional  point,  the  tribunal  should  not  have  approved  the  offer  of  the 
cession  which  the  new  company  was  without  power  to  make;  that, 
indeed,  the  new  company,  an  anonymous  company  and  a  moral  per- 
son had  life  and  power  only  within  the  limits  of  its  by-laws  and  had 
not  the  power  to  carry  on  operations  not  comprised  within  the  objects 
of  the  company;  that  article  20  of  the  by-laws  of  the  new  company 
limits  the  objects  of  the  company  to  the  construction  and  carrying  on 
of  the  canal  and  its  accessories;  that  consequently  the  company  had 
not  the  right  to  sell  what  it  was  its  business  to  carry  on,  to  perform 
an  act  which  not  only  was  outside  of  its  object,  but  even  rendered  it 
unable  to  carry  out  that  object;  that  the  assent  of  the  liquidator  could 
not  give  it  power  in  this  respect;  that  the  power  of  the  company 
depended  on  its  by-laws,  and  that  the  company  could  not  alter  them, 
and  in  that  way  acquire  the  power  which  it  lacked;  the  general  law 
and  the  company  compact  itself  (art.  60)  forbade  the  alteration  of  its 
object  in  its  essence,  a  fortiori  the  suppression  of  it;  considering  also, 
and  as  an  additional  point,  if  the  company  had  the  power,  it  had  not 
the  right  to  sell  the  canal;  that,  indeed,  this  canal  and  its  accessories 
had  been  contributed  to  it  by  the  liquidation  in  exchange,  especially, 
for  the  granting  to  it  of  60  per  cent  of  the  profits  to  arise  from  carry- 
ing on  the  canal;  that  the  new  company  could  not,  consequently,  sup- 
press the  remuneration  promised  by  it  to  the  contributor  by  suppress- 
ing the  source  of  the  benefits  to  be  divided  and  by  replacing  them  with 
the  price  of  the  sale,  over  which  the  by-laws  did  not  give  any  right  to 
the  contributor. 

Considering  that  the  dispo^ng  part  of  the  judgment  of  the  19th  of 
March,  1902,  in  saying  that  the  ultimate  price  of  the  cession  should  l)e 
divided  conformably  to  the  decision  of  the  arbitrators,  left  it  to  be 
understood  that  this  question  had  been  submitted  to  a  tribunal  of  arbi- 
tration, but  that  there  was  in  this  a  violation  of  article  3  of  the  law  of 
the  iHt  of  July,  1893,  which  provides  that  all  acts  proceeding  from  the 
liquidator  should  be  placed  before  the  civil  tribunal  of  the  Seine,  and 
that  the  tribunal  ought  not  indirectly  to  sanction  by  its  judgment  this 
violation  of  law. 

Considering  that  the  plaintiff  was  a  creditor  of  the  liquidation  of  the 
Universal  Company,  which  had  contributed  the  canal  to  the  new  com- 
pany; that  he  was  interested  in  maintaining  the  conditions  of  that  con- 
tribution, which  was  made  in  his  interest  and  had  been  made  in  con- 
formity with  the  law  of  July  1, 1893,  passed  to  protect  him;  that,  after  a 
judgment  of  approval  designed  to  protect  his  rights,  he  was,  accordingly, 
justified  in  requiring  respect  for  the  by-laws,  which  were  the  guarantee 
of  third  persons,  as  well  as  the  rule  for  the  associates,  the  execution  of 
the  contract  of  contribution  and  obedience  to  the  law;  that  he  had  then 
a  right  to  oppose  the  approval  of  a  combination  which  violated  at  once 
the  by-laws,  the  contract,  and  the  law. 

Considering,  on  the  other  hand,  that  it  is  proper  to  remark  that  the 
new  company  after  having  proclaimed  and  caused  to  be  established  by 
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the  most  eminent  engineers  the  poasibility  of  (X>n8tnicting  the  camil  an<l 
of  obtaining  profit  from  it,  ha<l  never  made  the  leart  effort  to  accomplish 
its  work;  that  it  appeared  never  to  have  thought  of  anything  hut  to 
assure  to  its  stockholders  the  reimbursement  of  their  shares,  and  the 
sale  to  the  United  States  was  not  undertaken  by  it  except  because  it 
wished  to  procure,  not  only  that  reimburnement,  but  also  very  impor- 
tant profits;  that  such  a  result  would  not  be  reache<i  except  by  a  sacri- 
fice of  the  creditors  of  the  liquidation  reduced  to  the  receipt  of  an 
insignificant  dividend  for  the  benefit  of  financiers  who,  it  should  not  be 
foiigotten,  had  paid  up  the  shares  of  the  new  company  which  they  held, 
not  with  their  own  funds,  but  with  those  which  they  ha<l  improperly 
receiveil  from  the  new  (?)  comjiany  and  which  the  courts  had  con- 
demned them  to  reimburse;  that  this  enrichment  of  themselves  to  the 
detriment  of  the  liquidation  would,  l)esid(*H,  })e  obtaineil  at  the  price  of 
the  aliandonment  of  an  undertaking  rightly  (railed  national;  that  thus, 
then,  and  from  all  points  of  view,  there  should  not  have  l)een  an 
approval. 

Done  by  document  of  Thiellement,  bailiff  at  Paris,  date<l  April  23, 
1902,  to  make  summons  on  M.  Gautron,  as  liquidator  above  mentione<l, 
to  appear  within  eighteen  full  days,  as  by  law  allowe<l,  and  through  the 
aid  of  the  solicitor  constituted  duly  before  the  president  and  judges  com- 
posing the  civil  tribunal  of  the  Seine  sitting  at  the  palace  of  justice  of 
Paris  at  11  o'clock  in  the  morning,  in  order,  for  the  reasons  above  given: 

[Asks  of  the  tribunal]  to  have  M.  Donnadieu  admitted  as  tiers  oppos- 
ant  to  the  judgment  of  the  19th  of  March,  1902,  to  declare  that  the  offer 
made  by  the  Universal  Company  (sic)  to  the  Government  of  the  United 
States  of  America  was  not  susceptible  of  approval  according  to  the  pro- 
visions of  article  10  of  the  law  of  July  1,  1902;  as  an  additional  point  on 
the  merits,  to  declare  that  the  ultimate  cession  of  the  canal  by  the  new 
company  was  l)eyonil  the  powers  of  that  company;  to  declare  that  the 
cession  offere<i  violated  the  by-laws  of  the  new  comiwiny  and  the  rights 
which  belonged  to  the  liquidation  of  the  Universal  Company  in  conse- 
quence of  its  contribution;  to  dwlare  that  the  liciuidator  had  not  l^een 
and  was  not  able  to  carry  a  matter  tending  to  cause  his  rights  to  be 
respected  before  any  other  tribunal  than  the  civil  tribunal  of  the  Seine, 
especially  before  the  tribunal  of  arbitration;  to  declare  that  the  cession 
offered  was  contrary  to  the  rights  and  the  interests  of  the  creditors  of 
the  liquidation  of  the  Universal  Company  of  the  Interoceanic  Canal  of 
Panama.  Consequently,  to  declare,  as  a  matter  of  law  and  on  the  merits, 
that  there  should  not  have  been  the  approval,  asked  for  by  Gautron  as 
liquidator  so  far  as  concerns  the  liquidation  of  the  Universal  Company, 
of  the  offer  made  by  the  new  Panama  Canal  Company,  with  his  assent, 
to  the  Government  of  the  United  States  of  America,  r)f  all  the  property 
and  rights  on  the  Isthmus  of  Panama,  together  with  the  plans  and 
archives  of  Paris  for  $40,000,000.  Consequently,  to  set  aside  purely  and 
simply  the  judgment  of  March  19,  1902,  to  which  the  tierce  opposition 
was  made;  and  to  condemn  M.  Gautron  as  licjuidator  in  the  costs. 
Upon  this  summons,  which  contained  the  constitution  of  M.  Caillet, 
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solicitor  for  M.  Donnadieu,  M.  de  Bi^ville  was  conBtituted  solicitor  for 
M.  Gautron  as  liquidator  by  act  done  at  the  palace  on  the  28th  of  April, 
1902. 

II.  The  demand  of  release  from  the  prohibitions  against  the  sale  of 
the  Panama  Canal. 

The  New  Panama  Canal  Company  claims  that  according  to  the  act 
done  out  of  court,  through  Thiellement,  bailiff  of  Paris,  dated  the  18th 
of  February,  1902,  appearing  by  copy,  M.  Donnadieu  had  made  prohi- 
bition to  the  plaintiff  company  to  proceed  with  the  sale  of  the  canal  of 
Panama,  of  the  concession,  and  of  its  accessories,  with  the  declaration 
that,  in  default  of  the  said  company's  acceding  to  this  prohibition,  he 
would  proceed  by  all  legal  means  aa  well  against  it  as  against  the  proper 
public  authorities  of  the  United  States  of  North  America,  to  have  estab- 
lished adjudged  and  sanctioned  the  invalidity  of  the  proposed  sale;  that, 
on  the  other  hand,  according  to  another  act  done  out  of  the  court 
through  the  instrumentality  of  the  same  bailiff,  dated  February  2,  1902, 
served  upon  the  ambassador  of  the  United  States  as  representative  of  the 
Government  of  the  United  States  of  North  America,  as  appears  from 
the  notification  made  to  the  plaintiff  by  copy  of  the  said  document, 
through  Thiellement,  bailiff,  dated  the  26th  of  February,  1902,  appear- 
ing by  copy,  the  said  M.  Donnadieu  declared  that  he  opposed  the 
cession  of  the  canal  of  Panama,  declaring  that  if,  notwithstanding  his 
protestation,  agreements  concerning  that  cession  were  concluded,  he 
would  contend  for  their  invalidity,  and  would  proceed  before  all  com- 
petent jurisdictions  to  have  such  invalidity  adjudged  and  sanctioned; 
that,  moreover,  by  the  terms  of  the  aforesaid  notification  made  to  the 
plaintiff  company  by  docimient  of  Thiellement,  bailiff  of  Paris,  of  the 
26th  of  February,  1902,  M.  Donnadieu  declare<l  that  he  summoned  the 
administrators  of  the  New  Panama  Canal  Company  to  bring  to  the 
knowledge  of  the  stockholders  of  the  said  company  in  the  general 
meeting  convoked  to  delil)erate  on  the  proje<^t  of  the  cession  of  the 
canal  to  the  Unite<l  States,  his  protestation  and  the  document  above 
mentioned,  served  at  his  request  by  M.  Thiellement,  Imiliff  of  Paris, 
on  the  18th  of  February,  1902;  that  by  the  notification  addressed  to 
the  ambassador  of  the  Unite<l  States,  M.  Donnadieu  caused,  without 
right,  grave  prejudice  to  the  new  company  by  paralyzing  the  ultimate 
exercise  of  an  indisputable  right;  that  the  reasons  given  by  M.  Donna- 
dieu do  not  bear  examination;  in  the  first  place,  M.  Donnadieu,  in  his 
pretended  character  as  creditor  of  the  liquidation  of  the  Universal  Com- 
pany of  the  Panama  Canal,  could  not  allege  the  existence  of  any  legal 
tie  between  him  and  the  New  Panama  Canal  Company,  which  is  not  his 
debtor,  of  which  he  is  not  a  bondholder;  that  the  defendant  has  not, 
then,  any  charatrter  authorizing  him  to  invoke  either  the  by-laws  of 
the  New  Panama  Canal  Company  under  the  general  principles  of  law  in 
order  to  interfere  in  the  carrying  on  of  the  company  and  to  interpose 
himself  l)etween  the  plaintiff  company  and  thirtl  i)er8ons  with  whom  it 
may  have  occasion  to  carry  on  business,  nor  any  character  authorizing 
him  to  invoke  the  agreement  which  took  place  between  the  new  company 
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about  to  be  formed  and  the  liquidation  of  the  Universal  Company  based 
Upon  the  indebtedness  of  the  latter  to  him,  except  on  condition  of  estab- 
lishing that  the  liquidation  was  not  (sic)  injuring  the  rights  derived  by 
it  from  this  agreement;  that  the  contrary  was  demonstrated  by  the  agree- 
ment between  the  two  companies,  which  agreement  was  sanctioned 
by  a  judgment  rendered  in  the  chamber  of  the  council  of  the  civil  tribunal 
of  the  Seine  the  19th  of  March,  1902,  duly  recorded,  binding  on  him  in 
conformity  with  the  law  of  July  1,  1893;  considering,  moreover,  and 
as  an  additional  point  on  the  merits,  that  the  by-laws  of  a  company, 
in  the  part  which  determines  the  object  of  the  company,  are  not  and 
can  not  be  in  contradiction  to  a  decision  of  the  general  meeting  which 
puts  an  end  by  alienation  to  that  object;  that  by  such  a  decision  the 
general  meeting  did  not  transgress  or  modify  the  company  compact; 
that,  on  the  other  hand,  the  contributor  of  property  in  kind  to  a  com- 
pany about  to  be  formed,  the  author  of  stipulations  relative  to  that 
contribution,  remained  the  sole  judge  of  the  conse<]uences  which  the 
alienation  by  the  company  of  the  property  contributed  might  carry 
with  it,  as  affecting  the  original  stipulations;  that,  in  the  present  case, 
the  consent  of  the  liquidator  of  the  Universal  Company  having  been 
obtained  and  approved  by  judgment,  which  gave  him  power  as  has 
been  said  above,  no  one  of  those  interested  in  whatever  way  in  the  said 
liquidation  could  be  admitted  to  criticise  or  contradict  that  assent, 
except  under  the  conditions  and  within  the  time  and  according  to  the 
forms  provided  by  the  law  of  the  Ist  of  July,  1893;  that  M.  Donnadieu, 
in  contempt  of  those  provisions,  had  committed  an  act  of  unjustifiable 
aggression  against  the  new  company  by  the  notification  of  the  26th  of 
February,  1902,  to  the  ambassador  of  the  X'nited  States;  that  this  pro- 
ceeding was  purely  vexatious;  that  it  had  cause<l  and  would  cause  here- 
after a  very  grave  prejudice  to  the  company;  that  this  aggression  should 
be  severely  condemned  and  reparation  onlered  commensurate  with  the 
injury.  Done  by  document  of  Viec|uet,  bailiff  at  Paris,  dated  the  25th 
of  April,  1902,  duly  recorde<l,  notifying  to  M.  Emanuel  Donnadieu,  pro- 
prietor above  named,  and  summoning  him  to  appear  within  eight  full 
days  and  the  additional  time  allowed  for  distance,  and  by  the  instru- 
mentality of  the  solicitor  constituted  before  the  president  and  the 
judges  composing  the  civil  tribunal  of  the  Seine  sitting  in  the  palace  of 
justice  at  Paris,  at  11  o'clock  of  the  morning,  for  the  reasons  above 
stated  [asks  the  tribunal] :  to  have  it  declared  and  adjudged  that  M. 
Donnadieu  was  without  character  authorizing  him  to  serve  the  Govern- 
ment of  the  United  States  in  the  person  of  its  ambassador  at  Paris  with 
the  document  of  the  26th  of  February,  1902;  to  have  it  declared  and 
adjudged  in  addition  that  M.  Donnadieu  was  without  just  grounds  for 
the  said  act;  to  have  a  release,  purely  and  simply,  as  far  as  may  be 
neoeesary,  from  the  prohibitions  contained  in  the  said  document  as  well 
as  in  two  other  documents  served  upon  the  New  Panama  Canal  Com- 
pany, one  dated  the  18th  and  the  other  the  26th  of  February,  1902;  to 
declare  them  null  and  void  and  of  no  effect;  to  have  M.  Donnadieu 
condemned  to  make  reparation  for  the  injury  done,  upon  a  statement  of 
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the  damages  to  be  hereafter  furnished;  to  have  him  condemned  to  the 
payment  of  10,000  francs  provisionally;  to  have  M.  Donnadieu  con- 
demned in  all  the  costs.  On  this  summons,  which  contains  the  consti- 
tution of  Me.  Dubourg  as  solicitor  of  the  plaintiff  company.  Me.  Caillet, 
solicitor,  was  constituted  for  M.  Donnadieu  by  act  done  at  the  palace  on 
the  3d  of  May,  1902.  By  instrumentality  of  Me.  Dubourg,  a  record  was 
drawn  up  and  the  cause  inscribed  on  the  general  roll  of  the  clerk's 
office,  was  distributed  to  this  chamber,  before  which  Me.  Dubourg  gave 
notice  to  Me.  Caillet,  solicitor  of  M.  Donnadieu,  by  a  document  of  the 
palace,  dated  the  19th  June,  1902,  for  the  audience  of  Wednesday,  11th 
of  June,  1902.  At  this  audience  Me.  Caillet  submitted  a  brief  as  to  the 
exceptions  taken  and  afterwards  a  brief  on  the  merits,  whereupon  the 
matter  was  placed  on  the  roll  of  this  chamber. 

III.  The  joining  of  the  causes  and  the  intervention  of  M.  Lemarquis 
as  mandataire. 

Me.  Caillet,  solicitor  of  M.  Donnadieu,  not  following  up  the  tierce 
opposition,  M.  De  Bi^ville,  by  document  of  the  palace  dated  7th  of 
June,  1902,  served  upon  Me.  Caillet  and  Dubourg  a  brief  asking  that 
it  might  please  the  tribunal: 

Considering  that  the  judgment  rendered  in  the  first  chamber  of  the 
civil  tribunal  of  the  Seine  the  19th  of  March,  1902,  approved,  as  far 
as  concerned  the  liquidation  of  the  Universal  Company  of  the  Inter- 
oceanic  Canal,  of  Panama,  the  offer  made  by  the  new  company,  with 
the  assent  of  the  liquidator,  to  the  Government  of  the  United  States  of 
America  to  cede  to  the  said  Government  all  the  properties  and  rights 
belonging  to  the  new  company  on  the  Isthmus  of  Panama,  as  well  as  the 
plans  and  archives  at  Paris,  for  the  price  of  $40,000,000  (205,000,000 
francs  or  thereabouts),  the  said  offer  to  remain  good  up  to  the  4th  of 
March,  1903,  the  ultimate  price  of  the  ce«aion  to  l>e  divide*!  conformably 
to  the  decision  of  the  arbitrators  and  with  the  reservation  of  alterations 
to  be  obtained  from  the  Government  of  the  Republic  of  Colombia  so  far 
as  concerns  articles  21  and  22  of  the  contract  of  concession;  considering 
that  this  judgment  was  published  conformably  to  the  law  of  the  1st  July, 
1893;  considering  that  M.  Emmanuel  Donnadieu,  calling  himself  a 
creditor  of  the  new  company  of  the  Interoceanic  Canal  of  Panama, 
entered  tierce  opposition  to  the  judgment;  that  he  asked  of  the  tribunal 
to  declare  formally  that  the  offer  made  by  the  new  company  to  the  Gov- 
ernment of  the  United  States  was  not  8us(»eptible  of  approval  according 
to  the  terms  of  article  10  of  the  law  of  July  1,  1893;  that  he  asked, 
additionally,  a  declaration  of  the  invalidity  of  the  ultimate  cession 
of  the  canal  by  the  new  company  as  beyond  the  powers  of  that 
company  and  made  in  violaticm  of  the  by-laws  of  the  new  company, 
of  the  rights  which  belong  to  the  liquidator;  that,  consequently,  he 
demanded  of  the  tribunal  to  set  aside  purely  and  simply  the  judgment  of 
the  19th  March,  1902,  attacked  by  tierce  opposition;  but,  considering 
that  M.  Donnadieu  was  a  creditor  of  the  litjuidation  of  the  Universal 
Company  of  the  Interoceanic  Canal  of  Panama  in  the  character  of  a 
subscriber  to  or  holder  of  bonds;  considering  that  the  right  to  enter 
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tierce  opposition  to  the  judgment  rendered  in  conformity  with  article 
10  of  the  law  of  July  1,  1893,  did  not  belong  to  him;  that  article  10  of 
the  said  law  provided  that  every  judgment  of  approval  should  be  pub- 
lished, and  that  it  could  be  attacked  by  tierce  opposition  within  a  month 
from  the  publication,  by  the  stockholders,  by  the  mandataire  of  the 
bondholders,  and  by  the  other  company  creditors;  that  thus  the  holders 
of  the  bonds  were  excluded  from  the  right  of  entering  tierce  opposition ; 
that  this  is  reserved  in  the  general  interest  to  their^mandataire;  con- 
sidering that  M.  Lemarquis,  acting  under  responsibility  and  under  the 
control  of  the  tribunal,  has  entered  no  tierce  opposition  to  the  judgment 
of  the  19th  of  March,  1902;  that  under  these  circumstances  tierce 
opposition  was  closed  to  the  bondholders  represented  by  their  manda- 
taire; considering  that,  on  the  other  hand,  no  other  tierce  opposition 
was  entered  to  the  said  judgment  either  on  the  part  of  the  stockholders 
or  on  the  part  of  the  company's  creditors;  that,  under  these  circum- 
stances the  judgment  of  the  19th  of  March,  1902,  regularly  published, 
became  definitive;  for  these  reasons  [asks  the  tribunal]  to  declare 
M.  Donnadieu,  in  his  character  of  subscriber  to  or  holder  of  bonds  of 
the  -Universal  Company  of  the  Interoceanic  Canal  of  Panama,  inadmis- 
sible to  make  tierce  opposition  to  the  judgment  of  the  19th  of  March, 
1902,  and  to  condemn  him  to  the  costs,  out  of  which  to  be  allowed  the 
fees  of  Me.  De  Bi6ville,  solicitor. 

By  the  instrumentality  of  Me.  de  Bi^ville  this  brief  was  submitted, 
and,  after  being  noted  at  the  clerk's  office,  was  deposited  in  this  cham- 
ber, before  which  Me.  de  Bi^'ville  gave  notice  to  Me.  Caillet,  by  docu- 
ment of  the  palace  dated  the  11th  June,  1902,  for  the  audience  of 
Wednesday,  the  18th  of  June.  At  that  audience  Me.  Caillet  submitted 
a  brief  on  the  ex(!eptions  and  a  brief  on  the  merits,  whereupon  the 
matter  was  put  on  the  roll  of  the  chamber.  By  document  of  tlie 
palace  of  the  23d  of  June,  1902,  Master  Caillet  served  on  Me.  de 
Bi^ville,  solicitor,  a  brief  asking  that  it  might  please  the  tribunal: 

Considering  that  the  liquidator  of  the  company  of  the  Interoceanic 
Canal  of  Panama  only  opposed  the  tierce  opposition  entered  by  M. 
Donnadieu  to  the  judgment  of  approval  of  the  19th  March,  1902,  l)y  an 
objection  of  inadmissibility;  that  he  claimed  that  M.  Donnadieu  was 
a  bondholder  and  had  not,  in  that  character,  the  right  to  enter  tierce 
opposition;  that  the  exercise  of  this  right  and  of  all  others  belonged  only 
to  the  mandataire  whom  the  law  imposed  upon  the  holders  of  bonds; 
that  he  added  that  M.  Lemarquis  not  having  made  use  of  the  right  of 
tierce  opposition,  the  judgment  of  the  19th  March,  1902,  became  defini- 
tive; but,  considering  that  M.  Gautron,  as  liquidator,  commits,  in  these 
propositions,  the  double  error  of  fact  and  of  law;  considering,  as  a 
matter  of  fact,  that  M.  Donnadieu  was  not  a  bondholder;  that  by  judg- 
ment of  the  civil  tribunal  of  the  Seine  of  the  25th  of  January,  1893, 
confirme<l  by  the  decree  of  the  court  of  Paris  of  the  29th  of  June, 
1893,  the  contract  of  loan  as  between  M.  Donnadieu,  of  the  Panama 
Canal  Company,  had  Ixjen  rescinded  as  against  the  Iwrrowing  company, 
which  had  been  condemned  to  the  reimbursement  of  the  sums  due  from 
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it  in  consequence  of  that' rescission;  that  M.  Bonnadieu  was  not,  there- 
fore, a  holder  of  bonds,  voided  representatives  of  a  canceled  contract, 
but  a  creditor  by  virtue  of  the  judgment  and  decree  above  referred  to; 
that  he  has,  then,  remained  master  of  his  rights  and  was  not  repre- 
sented as  to  the  exercise  of  them  by  a  legal  mandataire  of  the  holders 
of  bonds;  that,  moreover,  even  had  M.  Donnadieu  remained  a  holder 
of  bonds  (which  he  has  not),  he  would  not  less  have  the  right  to  enter 
tierce  opposition;  that  the  law  of  July  1,  1893,  article  2,  provides  that 
every  bondholder  shall  have  the  right  to  institute  individually  and  at 
his  risk  and  perils  any  suit  which  the  mandataire  shall  have  refused 
or  neglected  to  institute  within  a  month  following  the  notification  to 
him  to  proceed;  that  by  document  of  the  19th  of  February,  1902, 
M.  Donnadieu,  after  having  notified  M.  Lemarquis  of  the  prohibition 
which  he  had  caused  to  be  served  upon  the  New  Panama  Canal  Com- 
pany against  selling  the  canal  and  its  concession,  had  summoned  the  said 
Lemarquis  to  take  all  useful  measures  to  prevent  the  consummation 
of  the  projected  sale,  declaring  to  him  that,  in  default  of  his  opposing 
the  proposed  sale  and  even  in  concurrence  with  him,  M.  Donnadieu  in- 
tended, by  all  legal  means,  by  all  useful  proceedings,  to  oppose  the  said 
sale;  that,  consequently,  and  even  if  (which  is  not  so)  M.  Donnadieu 
was  represented  by  M.  Lemarquis,  he  would  have  the  right  to  make 
use,  in  default  of  his  having  done  hio  after  being  notified  to  proceed,  of 
the  right  of  action  contemplated  juid  provided  for  by  the  law  of  July  1, 
1893,  in  the  case  provided  for  by  articles  10  and  11  of  the  said  law,  and 
which,  in  the  present  instance,  tended  to  prevent  the  projected  sale  of 
the  canal  to  the  United  States  of  North  America;  that,  consequently,  the 
tierce  opposition  of  M.  Donnadieu,  from  whatever  point  of  view  regarded, 
was  admissible;  that  the  objection  of  inadmissibility  made  by  the  liqui- 
dator should  be  rejected;  considering  that  the  judgment  of  approval  of 
the  19th  of  March,  1902,  to  which  tierce  opp<3sition  was  made,  was  ren- 
dered upon  the  consideration  of  the  det'ision  of  the  arbitrators  which 
fixed  the  manner  of  division  of  the  price  of  the  canal,  a  decision  which 
the  judgment  contemplates  in  its  disposing  part;  considering  that  this 
decision  should  be  turned  over  to  the  discussions  upon  the  tierce  opposi- 
tion, for  the  reason  that  it  was  communicated  to  the  tribunal  in  support 
of  the  request  for  approval;  that  it  presented,  moreover,  a  capital  point 
of  interest  with  regard  to  the  decision  to  be  arrived  at,  the  interest  of  the 
creditors  to  accept  or  reject  the  proposed  cession  depending  in  great  part 
on  the  profit  which  might  result  for  them  and  esjiecially  on  the  propor- 
tion of  the  price  which  would  be  reserved  to  them;  considering,  however, 
that,  notwithstanding  all  friendly  efforts  and  esi^ecially  a  summons  dated 
the  20th  of  June,  1902,  M.  Gautron,  iis  liquidator,  refused  to  commimi- 
cate  to  M.  Donnadieu  that  decision  of  the  arbitrators;  that  he  should 
have  been  compelled  to  make  that  indisj)en8able  communication;  for 
these  reasons  [asks  the  tribunal]  to  declare  (iautron  as  liquidator  with- 
out just  grounds  for  his  point  of  inadmissibility;  to  declare  the  tierce 
opposition  admissible,  and,  before  proceeding  to  the  merits,  to  declare 
that  upon  the  day  for  the  judgment  to  })e  rendered  Gautron  as  liquidator 
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shall  be  bound  to  communicate  to  M.  Donnadieu  in  due  form  the  deci- 
sion of  the  arbitrators  adduced  by  him  in  Hupport  of,  his  request  for  ap- 
proval and  considered  in  the  disposing  part  of  the  judgment  of  the  19th 
March,  1902,  to  which  the  tierce  opposition  lias  been  made,  on  pain  of 
500  francs  per  day  for  delay,  after  which  a  decision  to  be  rendered;  to 
declare  that,  until  such  communication  shall  have  been  made,  a  hearing 
should  be  refused  to  said  Gautron  as  liquidator;  and  to  condemn  him 
in  the  costs  of  that  incidental  proceeding,  with  the  fees  of  Me.  Caillet, 
solicitor.  By  document  of  the  palace  of  justice  dated  the  25th  June, 
1902,  Me.  Caillet  served  on  Me.  Dubourg,  solicitor,  a  brief  asking  that 
it  might  please  the  tribunal: 

Considering  that  the  New  Panama  Canal  Company  desired  to  have 
it  adjudged  that  M.  Donnadieu  was,  first,  without  character  or  stand- 
ing; second,  without  legal  right  to  make  opposition  to  the  sale  of  the 
canal  to  the  United  States;  that  it  contends  that  the  notifications,  pro- 
tests, and  prohibitions  made  on  his  request  constituted  acts  of  unjusti- 
fiable vexatious  aggression,  that  had  caused  an  injury  for  which  it 
demanded  reparation;  considering  that  M.  Donnadieu  acted  in  virtue 
at  once  of  his  right  which  was  personal  to  him,  and  by  way  of  exer- 
cising the  rights  of  the  liquidation  of  the  Universal  Company,  his 
debtor. 

Ssc.  I.  Considering  that  the  by-laws  of  anonymous  companies  were 
not  made  merely  to  regulate  the  rules  of  the  associates  among  them- 
selves; that  they  are  also  the  law  of  the  company  with  regard  to  third 
persons;  that  the  publicity  required  for  by-laws  has  no  other  raison 
d'etre;  considering  that,  on  the  other  hand,  anonymous  companies, 
associations  of  capitals,  excluding  all  notion  of  persons,  have  no  active 
life  or  power  except  within  the  limits  and  within  the  objects  which  the 
by-laws  creating  them  determine;  that  outside  of  those  limits  an  anony- 
mous company  has  no  existence  or  power,  an<l  the  acts  which  it  con- 
cludes are  radically  void;  that  this  voidness  is  absolute  and  can  be 
invoked  by  anyone  interested  who  has  the  character  or  standing  to  do 
this  by  the  mere  fact  of  his  interest;  that  Donnadieu  had,  consequently, 
the  character  to  ask  to  have  pronounced  the  invalidity  of  the  sale  of 
the  canal  consented  to  by  the  new  company,  because  tliat  sale  deprived 
him  of  60  per  cent  of  the  profits  of  carrying  on  that  canal  reserved  to 
the  creditors  of  the  Universal  Company;  that  he  ha<l  a  character  U) 
protest  against  the  project  of  such  a  cession,  to  oppose  its  realization; 
considering  that  the  new  company  recognized  that,  in  principle,  Don- 
nadieu was  admissible  to  make  use  on  behalf  of  the  Universal  Com- 
pany, his  debtor,  of  the  right  of  action  which  the  latter  derived  from 
its  contribution,  but  that  it  contended  that,  in  fact,  he  was  not  in  a 
position  to  make  use  of  it,  the  licjuidator  having  made  use  of  that  right 
of  action  in  consenting  to  the  cession  of  the  canal;  but  considering  that 
Grautron  as  liquidator,  far  from  having  made  use  of  the  rights  given 
him  by  the  stipulations  concerning  his  contributions,  had,  on  the  con- 
trary, abandoned  them  in  consenting  to  the  cession  of  the  canal;  that, 
oonsequently,  Donnadieu  was  undoubtedly  admisBible  to  exercise  the 
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neglected  rights;  considering  that  it  remains  to  Ix;  shown  that  Donnar 
dieu  had  just  grounds  for  instituting  his  two  proceedings. 

Sbc.  II.  Considering  that  the  new  company  recognized  that  its  object 
was  to  carry  on  and  not  to  sell  the  canal,  but  that  it  contended  that  it  had 
nevertheless  the  right  to  sell  because  the  sale  put  an  end  to  the  object 
of  the  company,  and  therefore  did  not  entail  any  modification  of  that 
object;  but  considering  that  this  is  a  mere  juggling  with  words;  that  the 
company  had  power  and  capacity  only  to  carry  out  its  object;  that  is  to 
say,  to  construct  and  carry  on  the  canal;  that  it  had  none  to  take  a  profit 
out  of  selling  it;  that  the  sale  was  possible  only  after  a  regular  dissolu- 
tion of  the  company,  by  an  act  of  liquidation  and  in  realization  of  the 
assets,  but  that  the  stipulations  concerning  the  conditions  of  the  contri- 
bution of  the  canal  had  not  permitted,  and  did  not  permit,  the  company 
to  dissolve  itself  and  to  abandon,  in  the  actual  state  of  affairs,  the  con- 
struction of  the  canal,  to  the  detriment  of  the  contributor  and  of  those 
in  privity  with  him;  that  the  sale  was,  therefore,  impossible  and  did  not 
come  within  the  powers  of  administration  and  of  disposition  belonging 
to  the  company  life. 

Sec.  III.  Considering  that,  in  violating  the  stipulations  concerning 
the  contribution  of  the  canal,  and  injuring  the  rights  of  the  contributor 
and  of  his  creditors,  which  the  new  company  does  not  even  attempt  to 
deny  or  to  explain  away,  it  seeks  only  to  take  refuge  behind  the 
exception  of  inadmissibility  drawn  from  the  judgment  of  approval  of 
the  19th  of  March,  1902,  and  from  the  law  of  July  1, 1893;  but  consider- 
ing that  the  judgment  of  the  19th  of  March,  1902,  was  rendered  only 
after  the  notifications  which  are  here  criticised  of  the  18th,  19th,  and 
26th  of  February,  1902;  that  it  could  not  then  diminish  or  suppresB 
the  rights  which  M.  Donnadieu  had  to  make  those  notifications;  con- 
sidering, on  the  other  hand,  that  the  approval  contemplated  by  the 
law  of  July  1,  1893,  providing  solely  for  the  case  of  a  cession  consented 
to  by  the  liquidator  of  the  whole  or  a  part  of  the  assets  of  the  liquida- 
tion, can  not  govern  a  contract  which  is  only  to  take  place  between  the 
United  States  and  the  new  company,  nor  allow  to  the  latter  or  the 
liquidation,  with  which  there  was  no  contract  of  alienation  of  assets, 
advantages  made  for  the  benefit  of  its  creditors;  that  Donnadieu  who 
had,  Ix'sides,  attacked  the  judgment  of  the  19th  of  March,  1902, 
by  tierce  opposition  had  therefore  just  grounds  to  make  use  of  the 
right  of  action  which  the  liquidator  deserted  and  po  attack  at  need,  by 
virtue  of  article  1167  of  the  Civil  Code,  the  gratuitous  abandonment 
consented  to  by  the  liquidator  of  the  advantages  which  constitute  almost 
the  only  important  assets  coming  to  the  creditors.  For  these  reasons 
[asks  the  tribunal]  to  declare  that  in  making  the  notifications  which 
have  been  criticised  M.  Donnadieu  was  only  making  use  of  his  rights; 
to  declare  that  M.  Donnadieu  was  personally  admissible  to  take  advan- 
tage of  the  lack  of  power  in  the  new  company  to  cede  the  canal;  to 
declare  that  M.  Donnadieu  was  admissible,  by  the  terms  of  article  1166 
of  the  Civil  Code,  to  make  use  of  the  rights  neglected  by  the  liquidator, 
his  debtor;  to  declare  that  he  is  also  admissible  to  attack,  by  virtue  of 
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article  1167  of  the  same  code,  the  abandonment  of  hin  rights,  by  hiH 
debtor;  conscK^uently  to  declare  that  the  new  company,  constituted  to 
construct  and  carry  on  the  canal  is  without  power  to  diHjjoHe  of  it  by 
alienation;  to  dec^lare,  consequently,  null  and  void  the  offer  of  cession 
proposed  to  the  United  States  of  North  America;  to  dec^lare  that  the 
new  company  is  without  right  to  free  itself  from  the  price  due  from  it 
by  reason  of  the  contribution  of  the  canal  by  selling  the  canal  to  a  third 
person  who  would  obtain  all  the  benefits  of  it;  to  declare,  from  this 
new  point  of  view,  the  offer  of  cession  of  the  canal  null  and  void;  to 
reject  all  the  requests,  points  and  alignments  of  the  new  company,  and 
to  condemn  it  in  all  the  costs,  allowance  therefrom  to  ])e  made  of  the 
fees  of  Me.  Caillet,  solicitor.  By  document  of  the  Palace  of  the  25th  of 
June,  1902,  Me.  Chameau  served  on  Me.  Caillet  and  Me.  I)e  Bieville  a 
brief  as  to  intervention,  in  which  he  constituted  himself  as  representa- 
tive of  M.  Lemarquis,  mandataire,  and  asking  that  it  should  please  the 
tribunal: 

Considering  that  Lemarquis,  as  mandataire  of  the  Panama  lx)ndhold- 
ers,  properly  intervenes  in  the  pending  case  between  M.  (lautron  as 
liquidator  and  M.  Donnadieu;  considering  that  the  cession  proposed  to 
the  United  States  of  North  America,  to  which  M.  (jautron  has  con- 
sented, is  favorable  to  the  interests  of  the  bondholders,  for  these  reasons 
[asks  the  tribunal]  to  admit  M.  Charneau  as  solicitor  for  M.  Lemarquis 
as  mandataire;  to  admit  M.  Lemarquis*  irUeri'entum  in  joining  in  vfith  the 
condimcns  gubmitted  by  the  liquidator  and  in  appronng  fully  the  under- 
8landing  entered  into  between  the  liquidator  and  the  New  Panama  ComjHiny 
With  the  object  of  vxaJdng  a  cesdon  of  th£  enterprise  to  the  Goremment  of 
North  America  for  the  mm  of  f40,000,000,  and  to  allow  the  costs  of  suit  as 
may  be  proper. 

By  document  of  the  Palace  dated  June  28,  1902,  M.  Caillet  starved  on 
MM.  Chameau  and  de  Bieville  a  brief,  asking  that  it  might  please  the 
tribunal: 

As  to  the  intervention  of  M.  Lemarquis,  considering  that  M.  Lemar- 
quis justifies  his  intervention  upon  this  single  ground,  quoting  his  own 
words,  *•  Considering  that  the  proposed  sale  to  the  American  Govern- 
ment, to  which  M.  (tautron  has  assented,  is  favorable  to  the  interests 
of  the  bondholders;*'  considering  that  the  tribunal,  in  onler  to  decide 
cY>nceming  the  admissibility  of  this  intervention,  ought  to  examine  the 
interests  on  which  is  founded  the  inter\'ention;  that  in  this  case  that 
interest,  as  M.  I^emarquis  says,  proceeds  from  the  a<l vantage  of  the  pro- 
posed cession;  that  the  tribunal  then  finds  itself  forcibly  called  upcm  to 
examine  if  the  proposed  cession  is  or  not  favorable  to  the  lx)ndholders 
and  all  other  creditors,  such  as  M.  Donnadieu;  that  this  examination 
requires  the  production  of  the  papers  concerning  the  said  cession,  and 
consequently  the  communication  to  the  parties  in  pajjers  which  the 
tribunal  saw  before  rendering  the  judgment  of  approval  of  the  19th  of 
March,  1902;  papers  with  which  M.  Lemarquis  was,  of  course,  acquainted, 
but  the  communication  of  which  to  M.  Donnadieu  was  refused.  For 
these  reasona  before  reaching  a  decision,  either  with  regard  to  the 
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admissibility,  or  on  the  merits,  of  the  intervention  of  M.  Lemarquis 
[asks  the  tribunal]  to  declare  that  the  papers  concerning  the  proposed 
cession  of  the  canal  and  the  approval  given  by  Messrs.  Gautron  and 
Lemarquis  to  that  cession,  especially  the  arbitration  decision  considered 
in  the  disposing  )mrt  of  the  judgment  of  March  19,  1902,  shall  be  in 
legal  form  cx)mmunicated  to  M.  Donnadieu,  and  this  on  pain  as  against 
Messrs.  Gautron  and  Lemarquis  of  constraint  by  a  fine  of  500  francs  per 
day  of  delay,  during  a  month,  after  which  judgment  to  be  rendered;  and 
to  condemn  them  in  solido  to  the  costs,  allowing  therefrom  the  fees  of  Me. 
Caillet,  solicitor.  After  several  postponements  the  cause  has  come  on 
to  be  heard  at  the  session  of  this  day.  At  this  audience  the  advocates 
of  the  parties,  assisted  by  their  solicitors,  have  presented  themselves  at 
the  bar,  have  restated  and  enlarged  upon  the  points  previously  sub- 
mitted by  them,  and  have  asked  judgment  for  their  respective  clients. 
The  public  attorney  has  been  heard  as  to  his  views.  In  this  state  of  the 
matter,  the  cause  presents  for  adjudication  the  following  questions: 

POINTS   OP  LAW. 
AS  TO  THE  TIBBCE  OPPOSITION. 

Should  the  tribunal  admit  M.  Donnadieu  as  tiers  opposant  to  the  judg- 
ment of  the  19th  of  March,  1902?  Doing  so,  should  it  declare  formally 
that  the  offer  made  by  the  new  company  to  the  Government  of  the 
United  States  of  America  was  not  susceptible  of  approval  under  the  terms 
of  article  10,  of  the  law  of  July  1,  1893? 

As  a  subsidiary  matter,  on  the  merits,  should  it  declare  that  the  ulti- 
mate cession  by  the  new  company  is  beyond  the  powers  of  that  com- 
pany; declare  that  the  cession  offered  violates  the  by-laws  of  the  new 
company  and  the  rights  belonging  to  the  liquidation?  Should  it  declare 
that  the  liquidator  had  not  l)een  and  was  not  able  to  make  use  of  a  pro- 
ceeding tentiingto  secure  resiMict  for  his  rights  before  any  other  tribunal 
than  the  civil  tribunal  of  the  Seine,  and  eHj>eeially  before  an  arbitration 
tribunal?  Should  it  declare  that  the  cession  offered  was  contrary  to  the 
rights  and  to  the  interestH  of  the  creditors  of  the  liquidation  of  the  Uni- 
versal Coiii}>any  of  tlie  IntenK*eanic  Canal  of  Panama? 

Should  it  say,  constMiuently,  that  there  wiw  no  warrant,  either  as  to 
form  or  on  the  inerit.«»,  for  the  approval  asked  by  (lautron  as  adminis- 
trator HO  far  as  concerns  tlie  litjuidation  of  the  said  Universal  Company 
of  the  offer  made  by  the  Univernal  Company  of  the  Panama  Canal,  with 
his  consent,  to  the  Government  of  the  Unite<l  States  of  America,  of  all 
its  property  and  rights  on  the  Isthmus  of  Panama,  as  well  as  the  plans 
and  archives  at  Paris,  at  the  price  of  $40,000,000? 

Should  it,  consequently,  set  aside  purely  and  simply. the  judgment  of 
the  19th  of  March,  1902,  to  which  tierce  opposition  was  made? 

Should  it,  on  the  contrary,  declare  Donnadieu,  in  his  character  of 
subscriber  to  or  holder  of  bonds  of  the  Universal  Company  of  the  Inter- 
oceanic  Canal  of  Panama,  inadmissible  to  make  tierce  opposition  to  the 
judgment  of  March  19,  1902? 
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As  to  the  demand  for  release  from  prohibitions  to  the  ^le  of  the 
Panama  Canal,  should  the  tribunal  declare  and  adjudge  that  M.  Donnar 
dieu  was  without  character  or  standing  to  serve  on  the  Government  of 
the  United  States,  in  the  person  of  its  ambassador  at  Paris,  the  docu- 
ments of  the  26th  of  February  (sic),  1902? 

Should  it  declare  and  adjudge,  additionally,  that  M.  Donnadieu  was 
unfounded  in  the  legal  grounds  alleged  for  that  act? 

Should  it  order  a  release,  pure  and  simple,  so  far  as  necessary,  from 
the  prohibitions  contained  in  the  said  document  and  in  two  others 
served  upon  the  New  Panama  Canal  Company,  one  dated  the  18th  and 
the  other  the  26th  of  February,  1902? 

Should  it  declare  them  null  and  of  no  effect?  Should  it  condemn  M. 
Donnadieu  to  repair  the  injury  caused,  upon  a  statement  of  the  damages 
to  be  afterwards  furnished? 

Should  it  condemn  him  to  the  payment  of  10,000  francs  provisionally? 

Should  it,  on  the  contrary,  declare  the  New  Panama  Canal  Company 
inadmissible  and  unfounded  in  its  demand,  and  reject  it? 

As  to  the  intervention  of  M.  Lemarquis  as  mandataire:  Should  it  pro- 
nounce admissible  that  intervention  as  to  his  joining  in  the  request  of 
the  liquidator,  as  to  his  approving  in  all  respects  the  arrangement 
between  the  liquidator  and  the  New  Panama  Canal  Company  with  a 
view  to  the  cession  to  the  Government  of  the  United  States  for  the  sum 
of  $40,000,000? 

Should  it,  on  the  contrary,  before  proceeding  to  judgment  as  to  the 
admissibility  or  merits  of  the  intervention  of  M.  Lemarquis,  declare  that 
the  papers  concerning  the  proposed  cession  of  the  canal  and  the 
approval  given  by  Messrs.  Gautron  and  Lemarquis  to  that  affair,  espe- 
cially the  award  of  the  arbitrators,  considered  in  the  disposing  part  of 
the  judgment  of  March  19,  1902,  shall  be,  in  legal  form,  communicated 
to  M.  Donnadieu,  and  this  on  pain  as  against  Messrs.  Gautron  and 
Lemarquis  in  solido  of  500  francs  per  day  of  delay  during  a  month,  after 
which  judgment  to  be  rendered?  What  as  to  costs?  Record  of  the  case 
as  drawn  up  and  signed  by  De  Bi<''ville. 

The  tribunal  having  heard,  as  to  their  points  and  ai^uments,  Gontard, 
advocate,  assisted  by  Dnbourg,  solicitor,  of  the  New  Panama  Canal 
Company,  acting  through  its  president  and  the  members  of  the  council 
of  administration;  Derche,  advocate,  aasisted  by  Caillet,  solicitor  of 
Emmanuel  Donnadieu;  Henri  Thi^blin,  advocate,  assisted  by  De  Bi^ville, 
solicitor  of  Gautron,  as  liquidator;  Chameau,  solicitor  of  Lemarquis  as 
mandataire;  the  public  attorney  having  been  heard,  and  after  having 
deliberated  according  to  law,  judging  in  ordinary  matter  and  in  first 
resort,  the  causes  being  united  on  account  of  the  connection  between 
them,  and  pronouncing  by  one  and  the  same  judgment: 

1.  An  to  the  intervention  of  Lemarquis. — Considering  that  Lemarquis, 
mandataire  of  the  bondholders  of  the  Panama  Canal,  is  admissible  to 
intervene  in  the  present  proceeding  according  to  the  terms  of  article  11 
of  the  law  of  July  1,  1893. 
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2.  As  io  the  tierce  oppo^itUm  of  Donnadieu  to  the  judgment  of  this  chamber 
of  March  19^  1902.  —Considering  that  by  the  terms  of  articles  10  and  11 
of  the  law  of  July  1, 1893,  a  judgment  of  approval,  such  as  that  of  March 
19,  1902,  can  oe  attacked  b)  tierce  opposition  only  by  the  persons 
enumerated  in  the  latter  of  the  said  articles;  that  is  to  say,  by  the 
stockholders  of  the  Universal  Company  of  the  Panama  Canal,  by  the 
mandataire  of  the  bondholders,  and  by  the  other  company  creditors 
of  the  same  company,  whence  it  follows  that  the  bondholders  are  not 
admissible  to  make  tierce  opposition  to  the  said  judgment;  that  this 
inadmissibility  results  at  the  same  time  from  the  text  of  article  11,  above 
mentioned,  and  from  considering  together  that  article  and  article  2, 
paragraph  4;  that,  on  one  hand,  by  the  terms  of  article  11,  tierce  oppo- 
sition ifl  to  be  put  in  within  not  to  exceed  a  month  from  the  publication 
of  the  judgment,  and,  on  the  other  hand,  article  2,  paragraph  4,  only 
permits  to  the  bondholder  who  wishes  to  sue  individually,  where  the 
mandataire  of  the  bondholders  may  have  refused  or  neglected  to  sue, 
to  begin  his  action  within  the  month  which  shall  follow  the  notifica- 
tion to  sue  addressed  to  the  mandataire  by  the  bondholder;  that  the 
irreconcilability  of  these  two  periods  allowed  demonstrates  that  the  law 
of  July  1,  1893,  did  not  give  the  right  of  tierce  opposition  to  the  bond- 
holders of  the  Universal  Company  of  the  Panama  Canal.  Considering 
that  Donnadieu  is  nothing  else  than  a  bondholder,  notwithstanding  his 
denials;  considering  that  he  acted  in  the  proceeding  which  terminated 
in  a  judgment  of  this  tribunal  of  January  26,  1893,  confinned  on  appeal 
by  decree  of  June  29, 1893,  as  holder  of:  First,  241  bonds  of  the  Panama 
Canal  Company,  5  per  cent,  issued  in  1882,  at  437.50  francs,  producing 
an  annual  interest  of  25  francs  and  payable  in  seventy-five  years,  at  500 
francs;  secondly,  10  Ixinds  of  the  same  company,  called  3  percent,  issued 
in  1883,  at  285  francs,  producing  an  annual  interest  of  15  francs,  and 
payable  at  500  francs;  thirdly,  15  bonds,  6  per  cent,  first  series,  issued 
in  1886,  at  450  francs,  producing  an  annual  interest  of  30  francs,  and 
payable  in  forty-two  yearH  at  1,000,  by  way  of  drawing  by  lot.  And 
that,  by  the  terms  of  said  judgment  and  decree,  Donnadieu  obtained 
judgment  against  the  liciuidator  for  the  sums  hereinafter  stated,  being 
the  amounts  of  the  bcrnds  of  which  he  was  and  is  yet  to-day  the  holder, 
to  wit: 

First,  105,437  francs  50  centimes,  the  amount  of  241  bonds;  secondly, 
629  francs  1  centime,  the  amount  of  the  sinking-fund  payment  accrued 
on  them;  thirdly,  the  part  of  the  coupons  unpaid  of  said  bonds,  from 
July  15  to  December  14,  1888;  fourthly,  the  sum  of  2,850  francs,  the 
amount  of  10  3  per  cent  bonds  issued  at  285  francs;  fifthly,  the  sum  of 
149  francs  80  centimes,  the  amount  of  the  sinking-fund  payment 
accrued  on  them;  sixthly,  the  portion  of  the  unpaid  coupons  of  the 
same  bonds  from  October  15  to  December  14,  1888;  seventhly,  the  sum 
of  6,750  francs,  the  amount  of  15  6  per  cent  bonds,  first  series,  at  460 
francs  each;  eighthly,  the  sum  of  1,569  francs,  the  amount  of  the 
sinking-fund  payment  accrued  on  them,  calculated  at  104  francs  60 
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centimes  each;  ninthly,  the  portion  of  coupons  unpaid  of  the  said  bonds 
from  November  15  to  the  14th  of  December,  1888;  whence  it  follows 
that  very  far  from  there  having  been  a  novation  effected  in  favor  of 
Donnadieu,  and  the  nature  of  his  credit  as  against  the  liquidation  of  the 
Panama  Canal  Company  having  been  changed,  the  judgment  and  the 
decree  aforesaid  did,  on  the  contrary,  settle  and  sanction,  in  favor  of 
Donnadieu,  the  credit  resulting  for  him  from  the  bonds  of  which  he 
was  the  holder  in  such  way  that  he  remains,  since  the  judicial  decision, 
what  he  was  before;  that  is  to  say,  a  holder  of  bonds  of  the  Panama 
Canal  Company,  who  can  act  only  within  the  limits  and  under  the  con- 
ditions prescribed  by  the  law  of  July  1,  1893;  considering,  moreover, 
that  Donnadieu  so  well  understood  this  that  in  a  former  suit  brought  by 
him  against  the  liquidator  and  the  legal  mandataire  of  the  bondholders 
of  the  Panama  Canal  Company,  a  proceeding  terminated  by  judgment 
of  this  chamber  of  March  17,  1898,  Donnadieu  presented  himself  and 
acted  as  holder  of  Panama  Canal  bonds,  and  as  a  creditor  of  the  said 
Panama  Canal  Company  in  the  character  of  subscriber  to  the  bonds 
above  enumerated;  considering  that  Donnadieu  is  no  better  grounded 
in  invoking,  in  the  said  character  of  bondholder  of  the  Panama  Canal 
Company,  article  2,  paragraph  4,  whence  he  claims  to  draw  the  right  to 
make  use,  in  his  individual  name  and  at  his  risks  and  perils,  of  the 
present  proceeding  which  the  mandataire  of  the  bondholders  is  alleged 
to  have  neglected  to  institute  within  the  month  after  the  notification  to 
do  so,  which  Donnadieu  claims  to  have  addressed  to  him  by  documents 
by  Thiellement,  bailiff  at  Paris,  on  February  19,  1902;  considering  that 
it  results  from  the  very  text  of  the  points  submitted  by  Donnadieu, 
that  by  the  terms  of  said  document  of  February  19,  1902,  Donnadieu, 
after  having  notified  Lemarquis  of  the  prohibition  which  he  had  the 
day  before  made  to  the  New  Panama  Canal  Company  to  sell  the  canal 
and  concession,  summoned  Lemarquis  to  take  all  useful  means  to  pre- 
vent the  making  of  the  proposed  sale,  declaring  to  him  that,  in  default 
of  hifl  (Lemarquis*)  opposing  the  proposed  sale  and  even  in  concurrence 
with  him  (Lemarquis),  Donnadieu  intended  to  oppose  it  himself  by  all 
legal  ways  and  all  useful  suits.  Considering  that  the  said  notification 
can  not  be  considered  as  fulfilling  the  recjuirenients  of  article  2,  of  the 
law  of  July  1,  1893,  as  to  tierce  opposition  to  the  judgment  of  March 
19,  1902,  since  it  preceded  by  a  month  the  very  judgment  to  which 
Donnadieu  claims  to  make  tierce  opposition,  in  default  of  Lemarquis 
doing  so;  considering,  consequently,  that  the  tierce  opposition  of  Don- 
nadieu to  the  judgment  of  March  19,  1902,  is  not,  from  any  point  of 
view,  admissible. 

3.  A%  to  the  demand  of  the  New  Panama  Canal  Company  againgt  Donna- 
dieu for  release  from  tierce  opposition  and  for  damages. — Considering  that 
according  to  document  of  Thiellement,  bailiff  at  Paris,  of  February  18, 
1902,  Donnadieu  made  prohibition  to  the  New  Panama  Canal  Company 
to  proceed  to  the  sale  of  the  said  canal,  of  the  concession  and  its  accesso- 
ries, and  that,  on  the  other  hand,  by  another  document  of  the  same 
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bailiff  dated  February  26,  1902,  served  on  the  ambassador  of  the  United 
States,  at  Paris,  as  results  from  the  serving  upon  the  New  Panama  Canal 
Company  of  a  copy  of  the  said  document,  Donnadieu  declared  his 
opposition  to  the  cession  of  the  canal,  with  the  declaration  that  if,  not- 
withstanding his  protestations,  agreements  concerning  that  cession 
should  be  concluded,  he  would  contend  for  their  invalidity  and  would 
proceed  before  all  competent  jurisdictions  to  have  that  invalidity  shown, 
adjudged,  and  sanctioned.  Considering  that  there  exists  no  legal  tie 
between  Donnadieu  and  the  New  Panama  Canal  Company;  considering 
that  it  results  from  what  precedes  that  Donnadieu,  in  his  said  character 
of  bondholder  of  the  old  Panama  Canal  Company,  was  represented  in 
all  the  negotiations  of  the  liquidation  of  the  old  Panama  Canal  Company 
with  the  new  company  by  Lemarquis,  mandataire  of  the  bondholders, 
and  that  he  does  not  even  allege  that  there  was  between  Lemarquis  or 
Gautron  and  the  new  company  any  collusion,  which  alone  would  have 
given  Donnadieu  a  right  of  individual  action  under  article  1167  of  the 
Civil  Code;  considering,  consequently,  that  Donnadieu  served  without 
right  and  abusively,  the  notifications  out  of  court  of  February  18, 19,  and 
26,  1902;  considering  that  in  serving  said  documents,  and  especially  that 
upon  the  ambassador  of  the  United  States,  he  committed  a  wrong  and 
caused  the  New  Panama  Canal  Company  an  injury,  for  which  he  should 
make  compensation,  under  article  1382  of  the  Civil  Code;  considering  that 
the  tribunal  has  at  present  the  data  necessary  to  determine  the  extent  of 
the  injury  and  to  estimate  the  amount  due  therefor.  For  these  reasons 
it  admits  Lemarquis's  intervention;  declarer  Donnadieu's  tierce  oppo- 
sition to  the  judgment  of  March  19,  1902,  inadmissible  and  rejects  it; 
declares  that  Donnadieu  was  without  right  and  without  legal  character 
to  serve  the  New  Panama  Canal  Company  and  the  Government  of  the 
United  States  with  the  aforesaid  documents  of  February  18,  19,  and  26, 
1902;  allows,  so  far  as  necessary,  a  release,  pure,  simple,  complete,  and 
definitive  from  the  prohibitions  containeil  in  the  said  documents  of 
Thiellenient  of  the  18th,  19th,  and  26th  of  Fel)ruary,  1902;  declares  the 
said  prohibitions  void  and  of  no  effect;  condemns  Donnadieu  by  way 
of  reparation  for  the  injury  caused  by  him  to  the  New  Panama  Canal 
Company  by  the  abusive  notifications,  hereinbefore  annulled,  to  pay  to 
said  New  Panama  Canal  Company  as  damages  500  franc«;  declares  the 
parties,  respectively,  unfounded  in  all  their  other  demands  and  propo- 
sitions and  rejects  them;  condemns  Donnadieu  in  all  the  costs,  including 
those  of  the  intervention  of  Lemarquis;  makes  allowance  in  said  costs  in 
favor  of  de  Bi^nille,  Dubourg,  and  Charneau,  solicitors,  as  requested. 

The  minutes  of  the  present  judgment  have  been  signed  at  the  end: 
Ditte  and  Barue. 

Done  and  adjudged  in  public  audience  of  the  first  chamber  of  the 
civil  tribunal  of  first  instance  of  the  Department  of  the  Seine,  sitting  in 
the  palace  of  justice  at  Paris,  by  Messrs.  Ditte,  president;  Monier,  yice- 
president;  Le  Berquier,  judge;  in  presence  of  Messrs.  Chauvin,  substi- 
tute judge,  and  Rome,  substitute  of  the  attorney  of  the  Republic, 
assisted  by  Baru4,  clerk,  the  3d  July,  1902. 
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in  consequence,  the  President  of  the  French  Republic  commands 
and  orders  all  bailiffs,  upon  request,  to  put  the  present  judgment  into 
execution;  the  general  public  attorney  and  attorneys  of  the  Republic 
near  the  tribunals  of  first  instance  to  aid  therein;  all  commandants  and 
officers  of  the  public  force  to  lend  forcible  assistance  when  lawfully 
requested. 

In  faith  whereof  the  minutes  of  the  present  judgment  have  been 
signed  by  the  President  and  by  the  clerk. 
On  the  margin  of  said  judgment  is  a  note  of  its  recording,  as  follows: 
'*  Recorded  at  Paris  the  12th  of  July,  1902,  folio  2,  case  8.     Received, 
18  francs  75  centimes.'* 

(Signed)  Rech, 

The  Receiver. 
'  By  the  tribunal: 
Compared. 

Coquet. 


EXHIBIT  6. 

ARGUMENT    BEFORE  COURT  OF  APPEALS   IN   DONNADIEU 
CASE,  AND  DECREE  OF  THAT  COURT  OF  AUGUST  5,  1902. 

[Shorthand  report  made  by  the  court  stenographer  lor  United  States  Department  of 

Justice.] 

Session  of  5th  of  August,  1902,  of  the  court  of  appeals  of  Paris. 

M.  Lefebvre  de  Viefville,  president;  M.  Fremont,  advocate-general. 


M.  Donna  DiEU 

r. 

The  Panama  Canal  Company 


J 


argument  of  masteb  thiebun. 

I  am  going  to  read  to  you,  gentlemen,  the  judgment  which  has  l)een 
rendere<i  by  the  triburfal,  the  confirmation  of  which  we  ask  of  you. 

M.  Donnadieu  is  a  bondholder  of  the  Panama  Company;  he  has 
attacked  by  way  of  tierce-opposition  the  judgment  which  was  rendered 
by  the  tribunal  of  the  Seine  in  the  month  of  March,  1902,  a  judgment 
which  authorized  the  liquidator  of  the  Panama  Company  to  associate 
himself  in  the  negotiations  instituted  with  the  New  Panama  Canal  Com- 
pany by  the  Government  of  the  United  States  for  the  cession  of  the 
Panama  Canal  to  the  Government  of  the  United  States.  We  have  asked 
the  tribunal  to  declare  that  M.  Donnadieu,  in  the  character  of  a  bond- 
holder of  the  Panama  Company,  was  not  entitled  to  make  such  tierce- 
opposition  under  the  terms  of  article  11  of  the  law  of  1893,  which  cre- 
ates a  special  situation  outside  of  the  ordinary  law. 

At  the  same  time  the  New  Panama  Canal  Company  summoned  M. 
Donnadieu  before  the  tribunal  in  order  to  have  it  4eclared  (M.  Donna- 
dieu had  put  in  his  opposition  to  that  cession,  to  that  sale,  which  oppo- 
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sition  had  been  notified  to  divers  peraons,  by  M.  Donnadieu,  and  espe- 
cially to  the  Government  of  the  United  States  in  the  person  of  its 
ambassador,  in  which  notifications  he  declared  that  he  opposed  the  sale 
and  that  he  would  demand  that  it  should  be  declared  null  and  void) 
the  New  Panama  Canal  Company  summoned  M.  Donnadieu  before  the 
tribunal  to  have  it  declared  that  his  opposition  was  inadmissible,  that 
no  attention  should  be  paid  to  it;  it  demanded  against  M.  Donnadieu,  a 
condemnation  in  damages  for  the  prejudice  occasioned  by  the  attitude 
which  he  had  thus  taken. 

The  following,  gentlemen,  is  the  judgment  which  was  rendered  by 
the  tribunal: 

**The  cases  being  united  on  account  of  their  connection  with  each 
other  and  determining  by  one  and  the  same  judgment,  eXc.    *    *    **' 

M.  Donnadieu  has  appealed  from  this  judgment,  but  he  has  been 
obliged  to  recognize  that  the  reasoning  of  the  judgment  is  altogether 
unobjectionable.     It  may  be  summarized  as  follows: 

The  tribunal  has  passed  upon  a  refjuest  made  by  M.  Gautron,  as  liqui- 
dator of  the  old  Panama  company,  to  be  authorized  to  sell  according  to 
the  project,  according  to  the  negotiations,  to  sell  in  concurrence  with 
the  new  company  the  concession  of  the  Panama  Canal  and  the  works 
which  have  been  accomplished. 

The  law  of  1893  requires  the  publication  of  that  judgment,  in  order  to 
give  notice  to  those  who  might  wish  to  oppose  it;  but  at  the  same  time 
the  law  of  1893  limits  the  right  of  opposition;  it  limits  it  in  the  matter 
of  time.  Article  11  only  permits,  in  effect,  the  tierce  opposition  to  that 
judgment  to  be  put  in  within  a  month  from  the  date  of  its  publication. 
After  that  time  all  tierce  opposition  is  inadmissible,  and  the  judgment 
has  acquired,  with  regard  to  all  persons,  the  authority  of  res  adjudicata. 

The  law  of  1893  limits  the  tierce  opposition  likewise  with  regard  to 
persons.  There  are  only  three  classes  of  persons  who,  according  to  the 
terms.of  article  11  of  the  law  of  1893,  can  put  in  tierce  opposition;  these 
are  stockholders  of  the  old  company,  the  mandataire  of  the  bondlrolders 
who  represents  all  the  l)ondholder8,  and  the  other  creditors  of  the  com- 
pany. 

M.  Donnadieu  put  in  his  tierce  opposition  within  the  month,  but  it 
remains  to  imiuire  whether  M.  Donnadieu  comes  within  one  of  the  three 
classes  referred  to. 

He  is  not  a  stockholder;  he  is  not  a  mandataire  of  the  lx>ndhoIders. 
Is  he  one  of  the  other  creditors  of  the  company? 

He  maintains  that  he  was  a  creditor  of  the  company  and  was'  not  a 
bondholder,  because,  before  the  law  of  1893,  which  has  prohibited  indi- 
vidual suits,  he  had,  making  use  of  the  running  of  the  clock  which  the 
legislature  saw  fit  to  interrupt,  attacked  a  judgment  against  the  liquida- 
tion based  upon  the  bonds  of  which  he  was  a  holder. 

Then  said  he:  *'I  am  no  longer  a  holder  of  bonds.  I  am  a  creditor 
who  is  the  holder  of  a  judgment.     I  am  a  creditor  of  the  company." 

The  tribunal  answers:  **Not  at  all;  you  are  always  a  holder  of  bonds, 
only  a  holder  of  bonds  who  has  had  the  advantage  to  have  received. 
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before  the  law  of  1893,  a  recognition  of  his  situation  as  bondholder  and 
to  have  it  settled  by  a  judgment  which  has  passed  into  the  condition  of 
res  adjndicata;  you  are  decidedly  a  bondholder;  but  if  you  are  a  bond- 
holder, you  can  not  put  in  tierce  opposition,  because  the  luandataire 
alone  can  do  that." 

Here,  gentlemen,  I  find  an  objection  which  was  invincible  by  M. 
Donnadieu,  and  which  has  prevented  him  from  proceeding  in  the  way 
of  his  appeal.     It  is  that  this  has  already  been  adjudged  by  yourselves. 

M.  Laplante  had  previously  desired  to  make  tierce  opposition  to  a 
judgment,  which  was  entered  as  between  the  mandataire  of  the  bond- 
holders and  the  liquidator.  He  also  was  a  bondholder.  His  demand 
was  denied  for  several  motives,  and  especially  for  one  taken  from  the 
application  of  article  11  of  the  law  of  1893.  That  judgment  bears  date 
of  the  10th  of  May,  1899,  and  it  has  been  confirmed  by  adoption  of  the 
reasoning  of  the  lower  court  in  a  decree  of  your  own  of  the  25th  of 
April,  1900.  If  the  court  wishes,  here  are  the  motives  which  were 
adopted: 

"That  in  the  second  place  the  tierc«  opposition,  where  it  is  restric- 
tively  admitted  by  the  law  of  1893,  is  permitted  by  the  articles  above 
mentioned  only  to  the  persons  whom  they  enumerate — that  is  to  say, 
the  stockholders,  the  mandataire  of  the  bondholders,  and  the  other 
company  creditors. 

"That  it  is  not  allowed  to  the  bondholders  taken  singly.     *    *    *" 

These  are  the  very  terms  which  have  been  reproduced  in  the  judgment 
here  appealed  from,  and  consequently  you  have  already,  gentlemen, 
admitted  the  truth  of  this  proposition. 

M.  Gautron  has  been  under  the  necessity  of  making  as  against  M. 
Donnadieu  this  point  of  inadmissibility.  This  was  not,  you  under- 
stand very  well,  from  fear  of  the  judgment  as  to  its  merits,  for  the 
reasons  upon  which  M.  Donnadieu  made  his  tierce  opposition  to  that 
judgment  were  reasons  devoid  of  every  kind  of  foundation.  There  was 
another  reason  of  a  public  nature.  M.  Gautron  was  not  able  to  mis- 
understand the  provisions  of  the  law  of  1893  which  protect  the  liquida- 
tion, and  he  is  bound  to  seek  to  have  maintained  the  course  of  decision 
referred  to  in  order  that  there  may  not  be  other  cases  of  tierce  opposi- 
tion put  in  at  inopportune  times  to  embarrass  the  liquidation  of  the 
Panama  com|>auy. 

It  is  in  this  state  of  affairs  that,  confining  myself  to  the  r61e  which 
belongs  to  me — that  is  to  say,  the  examination  of  the  judgment  so  far 
as  the  tierce  opposition  is  concerned  with  it — that  I  ask  you  to  perse- 
vere in  your  course  of  decision  of  1900  and  to  confirm  by  adoption  of 
the  reasons  given  below  the  judgment  appealed  from. 

ABGUMENT  OF   MASTER   LIMBO^BG. 

Two  words,  gentlemen,  if  the  court  will  permit,  in  order  to  explain 
the  attitude  taken  to-day  before  it  by  the  legal  mandataire  of  the  bond- 
holders, and  in  order  to  say  why  he  has  not  made  use  in  this  case  of 
the  right  which  belongs  to  him  by  the  special  law  of  1893,  and  which 
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belongs  to  him  alone,  to  make  tierce  opposition  to  the  judgment  of 
approval  rendered  by  the  tribunal  of  the  Seine. 

When  the  cessions  made  by  the  liquidator  of  the  old  Panama  Canal 
Company,  gentlemen,  could  be  the  object  of  different  opinions  as  to 
their  merits,  M.  Lemarquis  has  made  use  of  the  special  right  which  the 
law  of  1893  gave  him.  It  is  thus  that  when  the  liquidator  demanded 
approval  for  the  cession  which  he  proposed  to  make  to  the  new  Panama 
Company  of  all  the  assets  of  the  company,  M.  Lemarquis  made  tierce 
opposition  to  the  judgment  of  approval. 

It  is  not,  gentlemen,  that  M.  Lemarquis  criticised  that  cession;  it  was 
on  account  of  a  very  delicate  scruple  and  out  of  respect  for  the  interest 
of  the  involuntary  principles  which  the  special  law  had  given  him,  in 
order  to  permit  them  to  present  their  observations  upon  intervening  in 
the  proceeding  of  tierce  opposition,  if  they  judged  it  advisable. 

It  could  then  be  a  question  whether  it  was  more  to  the  interest  of  the 
bondholders  to  continue  the  enterprise  or  to  have  an  immediate  settle- 
ment. 

To-day  the  situation  is  no  longer  the  same.  No  doubt  can  be  had 
upon  the  merits  of  the  proposed  cession.  There  are  but  two  possible 
solutions — either  the  sale  of  the  enterprise  or  the  construction  of  the 
canal. 

But  the  construction  of  the  canal  will  require  the  creation  of  resources 
which  can  only  be  obtained  by  an  appeal  to  the  public.  No  one  will 
venture  to  try  that,  and  I  do  not  believe  that  M.  Donnadieu  himself,  if 
a  request  of  that  kind  were  made  to  him,  would  respond  to  an  appeal 
for  funds.  It  is  necessary  then  to  be  resigned  to  the  sale,  and  it  is 
because  that  is  the  better  proceeding,  the  better  solution,  for  the  inter- 
est of  the  holders  of  bonds  that  M.  Lemarquis  has  abstained  from  mak- 
ing tierce  opposition  to  the  judgment  of  approval. 

ARGUMENT  OF   MASTER  OONTARD. 

Gentlemen:  You  know  from  the  explanations  which  have  been  given 
you  by  Master  Thieblin  that  the  new  Panama  Canal  Company  has  pro- 
ceeded against  M.  Donnadieu  to  have  thrown  out  the  opposition  notified 
by  him  to  the  company  itself  and  to  the  ambassador  of  the  United  States 
of  America  at  Paris. 

The  tribunal,  put  in  possession  of  our  demand,  declares  that  M.  Don- 
nadieu is  without  right  and  standing  to  notify  the  said  opposition,  and 
so  far  as  necessary,  following  the  reasonings  which  we  have  submitted, 
throws  out  the  opposition  and  notifications  referred  to. 

In  the  judgment,  gentlemen,  there  are  two  reasons  given  in  support 
of  that  decision.  The  first  is  that  M.  Donnadieu  is  without  right  and 
standing. 

In  effet^t,  M.  Donnadieu — you  know  this  from  the  explanations  which 
have  been  made  to  you — is  not  a  stockholder  of  the  new  company  of  the 
Panama  Canal,  and  he  is  no  more  one  of  its  creditors. 

The  President.  In  his  brief  submitted  he  maintains  that  the  new 
Panama  Canal  Company,  whose  advocate  you  are,  could  not  without 
violating  its  by-laws  cede  the  canal. 


Digitized  by  VjOOQLC 


The  President.  256 

Master  Gtontabi).  I  will  furnish  explanations  on  that  point.  I  am 
explaining  very  rapidly  the  reasonings  of  the  tribunal,  reasonings  which 
Heem  to  me  absolutely  conclusive. 

These  reasons  are  that  M.  Donnadieu  is  inadmissible  because  without 
right  and  without  standing  with  regard  to  the  company.  He  is  without 
right  and  standing,  I  say,  on  one  hand  because  he  is  not  a  stockholder 
of  the  new  company,  on  the  other  hand  because  he  is  not  a  bondholder 
of  it 

Consequently  M.  Donnadieu  has  no  right  to  make  any  opposition, 
any  notification  whatever,  unless  it  be  in  exercising  the  rights  of  his  own 
delstor,  namely,  the  old  company  (article  1166),  or  in  bringing  a  direct 
personal  action  which  might  belong  to  him  in  case  of  collusion  (article 
1167  of  the  Civil  Code). 

As  to  article  1166  there  can  be  no  question,  for  the  excellent  reason 
that  a  creditor  can  not  make  use  of  the  rights  of  his  debtor  except  where 
the  latter  does  not  himself  act.  But  in  the  present  instance  the  debtor 
does  act,  since  that  debtor  is  the  liquidation  of  the  Old  Panama  Com- 
pany, and  since  it  is  an  act  of  M.  Gautron  that  M.  Donnadieu  pretends 
to  criticise  by  way  of  tierce  opposition. 

As  for  article  1167,  there  is  no  question  for  the  excellent  reason  that 
M.  Donnadieu  does  not  dare  raise  his  voice  with  regard  to  any  collusion 
of  any  kind  whatever  as  existing  between  M.  Gautron  or  M.  Lemarquis — 
always  solely  mindful  of  the  interests  which  have  been  confided  to 
them — and  the  New  Panama  Canal  Company. 

As  a  result  he  is  absolutely  inadmissible,  certainly  so,  and  to  sum  up 
( permit  me  to  make  use  of  this  cx>n8ideration  which  has  been  developed  by 
the  advocate  of  the  Republic  in  the  first  instance),  M.  Donnadieu,  by  his 
notification  or  his  opposition,  undertakes  to  make  use  of  a  power  which 
does  not  belong  to  him,  a  power  to  make  opposition  at  a  given  time, 
when  to  that  opposition  the  law  of  1893,  which  has  just  been  analyzed 
for  you,  puts  an  insurmountable  obstacle. 

Is  it  to  be  said  that  I  would  have  any  distrust  of  going  to  the  founda- 
tion of  the  matter  and  considering  the  two  observations  which  M.  Don- 
nadieu has  made  in  his  reasonings  on  appeal  after  having  already 
indicated  them  in  the  court  of  first  instance?  By  no  means,  and  I  am 
going  to  demonstrate  that  to  you. 

What  are  these  objections?  There  are  two  of  them.  He  says  to  you 
on  one  hand:  The  New  Panama  Canal  Company  can  not  cede  the  canal. 

It  can  not  cede  the  canal?  Why?  W^hat  reasons  does  he  give?  It 
can  not  cede  the  canal  because,  according  to  the  terms  of  its  by-laws, 
its  object  is  the  carrying  on  of  the  canal;  because  by  the  terms  of  article 
60  of  the  same  by-laws  it  can  not  change  this  object  as  to  its  essence, 
and  because  the  sale  of  the  canal  would  place  the  company  in  a  position 
where  it  would  be  impossible  to  carry  it  on,  and  consequently  to  carry 
out  what  was  its  object.  It  can  not  change  that  object,  says  M. 
Donnadieu,  it  can  not  suppress  it  by  the  sale;  consequently  the  sale  is 
not  possible. 

You  understand  very  well  that  it  is  easy  to  push  this  reasoning  to  an 
fibsurdity  in  order  to  show  its  error,   for  this  reasoning  conducts  to 


Digitized  by  LjOOQLC 


266  The  Panavia  Canal  T!tl-&—B^hilnt  6. 

nothing  leas  than  to  condemn  to  life  companies  which,  not  having 
accomplished  their  object,  have  a  greater  interest  in  ceasing  to  exist 
during  the  time  fixed  for  their  duration. 

This  is,  so  to  speak,  an  absurdity  arising  from  the  by-laws  of  the  com- 
pany, but  here  there  is  more;  it  is  that  our  adversary  forgets  that  by 
the  terms  of  article  60  of  the  by-laws  which  he  invokes  so  far  as  it  for- 
bids the  company  to  modify  its  object,  he  forgets  that  in  the  same  arti- 
cle 60  the  anticipated  dissolution  of  the  company  is  provided  for,  and 
consequently  the  right  of  the  company  to  put  an  end  to  its  company  life 
when  it  has  an  interest  in  so  doing  is  provided  for. 

Then,  if  the  anticipated  dissolution  is  contemplated  by  the  by-laws, 
the  company  has  the  right  to  put  an  end  to  the  company  life;  conse- 
quently the  right  to  proceed  to  liquidation  and  sale  of  the  concessions 
which  belong  to  it.  It  appears  to  me,  gentlemen,  that  on  this  point 
there  can  be  no  doubt  in  the  mind  of  any  man  of  good  faith  who  wishes 
to  examine  the  by-laws  of  the  New  Panama  Canal  Company. 

Consequently,  where  does  there  appear  any  transgression  of  the  social 
compact  if  we  place  ourselves  absolutely  in  the  position  M.  Donnadieu 
takes  and  admit  that  he  has  the  right  to  discuss  here  our  social  compact, 
in  a  thing  which  is  in  reality  but  the  application  of  the  compact  itself? 

The  sale,  he  says,  is  the  suppression  of  the  company's  object.  But 
he  ought  to  continue  further;  it  is  the  anticipated  dissolution.  But  the 
anticipated  dissolution  is  foreseen  by  the  by-laws;  it  is  lawful  and  pos- 
sible. Then  the  sale  of  the  canal  is  possible  and  lawful  in  the  same  cir- 
cumstances as  the  anticipated  dissolution.  This  first  argument,  then,  is 
not  serious. 

There  is  another  which,  I  believe,  is  not  contained  in  the  reasonings 
on  appeal  which  have  been  communicatee!  to  me.  It  was  made  use  of 
by  M.  Donnadieu  in  the  court  of  first  instance,  and  may  be  stated  thus: 
It  is  that  the  stipulation  which  took  place  between  the  new  company 
and  the  liquidation  of  the  old  company  obliged  the  New  Panama  Canal 
Company  to  carry  on  the  canal. 

This  is  the  reasoning:  By  the  terms  of  the  l^y-laws,  as  compensation 
for  the  contribution  made  by  the  liquidation  of  the  old  company  to  the 
new  company,  it  w^as  allowed  60  per  cent  of  the  benefits  of  carrying 
on  the  canal.  The  new  company,  says  M.  Donnadieu,  can  not  free  iteelf 
from  this  60  per  cent;  it  can  not  free  itself  by  selling  the  canal;  then  it 
can  not  sell  the  canal. 

You  w^ill  remark,  gentlemen,  that  this  is  the  first  argument  repro- 
duced under  another  form;  consequently  the  response  which  I  have  had 
the  honor  of  indicating  for  the  first  argument  applies  to  the  second. 

But  let  us  go  further. 

In  what  is  stated,  there  is  an  error  which  belies  the  right  of  antici- 
pated dissolution  given  to  the  new  company  by  article  60,  as  also  the 
provisions  of  another  article  of  the  by-laws,  article  5,  which  cx)ntem- 
plates  the  case  of  the  nonexecution  of  the  canal. 

Hence  the  sole  question  which  presents  \X»Q\i  in  the  case  of  a  sale  is 
the  question  of  the  division  of  the  price,  uix)n  which  the  by-laws  con- 


.    Digitized  by  VjOOQLC 


The  President.  257 

tain  nothing  in  express  terms,  but  upon  which  the  by-laws  impliedly 
contain  some  information,  a  question  which  has  been  settled  by  the 
arbitration  to  which  allusion  has  been  made  in  the  documents  of  tierce 
opposition  presented  by  M.  Donnadieu.  I  venture  to  observe  also  that 
the  contributor  of  property  in  kind  to  the  company  about  to  be  formed, 
who  has  been  the  author  of  the  stipulations  concerning  the  contribution, 
is  the  sole  judge  of  the  consequences  which  the  alienation  of  the  whole 
or  part  of  the  properties  may  carry  with  it  in  respect  of  the  stipulations 
which  he  has  made. 

In  the  present  case,  the  assent  of  the  liquidator,  the  contributor  to 
the  new  company,  an  assent  shown  by  the  judgment  of  approval  accord- 
ing to  the  terms  of  the  law  of  July  1,  1893,  is  of  such  a  nature  as  to 
safeguard  all  rights,  all  interests.  And  the  fact  itself,  gentlemen,  that 
M.  Gautron  has  intervened  in  the  negotiations,  he  being  the  liquidator 
of  the  old  company,  that  M.  Gautron,  on  the  other  hand,  is  protected 
in  the  arrangements  to  which  he  has  given  his  assent  by  the  high 
approval  given  by  the  tribunal  according  to  the  terms  of  the  law  of  1893, 
causes  to  disappear  all  objection  under  this  heading  and  all  uncertainty. 

In  conclusion  (here  I  return  to  the  argument  made  by  M/Thieblin), 
it  is  necessary  to  recognize  that  no  one  interested  is  jadmissible  to  criti- 
cize or  contradict  the  assent  given  by  M.  Grutron  except  under  the 
terms  of  the  law  of  July,  1893,  that  M.  Donnadieu  is  not  at  all  within 
the  terms  of  that  law,  and  that  from  this  point  of  view  M.  Donnadieu 
can  not  make  any  objection. 

Thus,  you  see,  M.  Donnadieu,  who  is  inadmissible,  very  certainly, 
as  a  result  of  his  lack  of  standing  (quality),  who  can  not  exercise  the 
action  oblique  of  article  1166,  which  does  not  belong  to  him  be  it 
remarked,  in  the  presence  of  a  debtor  who  himself  exercises  the  right, 
M.  Donnadieu,  who  can  not  pretend  to  make  use  of  the  suit  allowed 
by  article  1167  for  the  excellent  reason  that  he  will  not  venture  to 
pronounce  the  word  **  fraud,"  which  would  T)e  necessary  for  that  suit, 
M.  Donnadieu,  not  admissible,  is  certainly  on  the  merits  without  good 
grounds  of  proceeding,  for  the  argument  which  he  develojw  (there  are 
two  of  them,  but  he  develops  only  one,  since  the  two  are  inconsistent 
with  each  other),  the  argument  taken  from  article  60  falls,  because  that 
article  permits  the  company  to  dissolve  itself  by  anticipation. 

Then,  independently  of  general  principles  which  conduct  us  to  this 
solution,  we  have  the  texts  themselves,  which  very  certainly  show  the 
lack  of  foundation  for  the  objection  of  M.  Donnadieu. 

It  is  with  these  short  obpervations  that  I  persist  confidently  in  the 
reasonings  which  I  have  submitted  in  writing. 

The  Frbhident.  Outside  of  the  opposition  made  by  M.  Donnadieu, 
is  there  any  opposition  to  the  sale,  made  by  some  of  the  stockholders? 

M.  Thieblin.  None,  and  there  was  no  tierce  opposition  in  the  period 
of  one  month,  consequently  I  am  in  the  presence  of  all,  and  all  persons 
are  bound. 

In  the  most  general  way,  the  judgment  which  approved  on  the  19th 
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of  March,  1902,  the  project  of  cession,  is  a  judgment  which  has  acquired 
the  authority  of  res  adjudicata;  it  is  unattackable. 

The  pRBBiDKNT.  Mr.  Advocate-Greneral,  what  are  your  reasonings? 

Advocate-General  Fremont.  I  think  there  should  be  confirmation. 

The  PRBSIDENT.  The  decree  will  be  rendered  at  the  resumption  of  the 
session. 

The  session  is  suspended. 

DECBEE  OF  THE  COUBT. 

Adopting  the  reasons  of  the  first  judges,  which  respond  sufficiently 
to  the  conclusions  of  the  parties. 

Confirms  in  all  its  provisions  and  condemnations  the  judgment 
appealed  from. 

Rejects  all  contrary  reasonings  of  Donnadieu. 

Condemns  the  appellant  in  the  fine  and  costs. 


EXHIBIT  7. 

JUDGMENT    OF   JULY    3,    1902    (CIVIL   TRIBUNAL   OF   THE 
SEINE),  DECIDING  AGAINST  SAUTEREAU. 

[8d  of  July;  First  chamber,  No.  a—Firet  section.] 

The  French  Republic,  in  the  Name  of  the  Fbench  People. 

The  civil  tribunal  of  first  instance  of  the  department  of  the  Seine, 
sitting  in  the  palace  of  justice  at  Paris,  has  rendered  in  public  session 
of  the  first  chamber  the  following  judgment,  session  of  3d  July,  1902. 

Between  the  New  Panama  Canal  Company,  an  anonymous  association 
having  its  headquarters  at  Paris,  Rue  Louis  le  Grande,  No.  7,  acting 
through  the  president  and  members  of  its  council  of  administration, 

Plaintiff,  appearing,  briefing,  and  arguing  by  Maitre  Gontard,  advo- 
cate, assisted  by  Maitre  Dubourg,  solicitor. 

On  the  one  part. 

And  M.  Sautereau^  engineer,  dwelling  at  Paris,  Rue  Tarthout,  14, 
proceeding  as  well  in  his  personal  name  as  in  the  name  and  character 
of  alleged  ^'director  of  the  International  Association  of  Studies  for  the 
Accomplishment  of  the  Panama  Canal," 

Defendant,  appearing  by  Maitre  Vorgeot,  solicitor,  in  default,  not 
having  submitted  his  brief. 

On  the  other  part. 

Without  the  present  characters  of  the  parties  being  able  to  prejudice 
in  any  manner  their  respective  rights  and  interests. 

POINT  OK    FACT. 

The  plaintiff  alleging  that  according  to  a  document  out  of  court  through 
the  instrumentality  of  Baudin,  bailiff  at  Paris,  dated  the  20th  of  Decem- 
ber, 1901,  served  upon  the  plaintiff,  M,  Sautereau  declared  his  opposition 
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to  the  sale  as  well  aa  to  the  putting  into  execution  of  a  project  for  the 
construction  of  the  canal  adopted  by  the  new  company,  which  he 
declared  to  be  his  property  or  that  of  those  in  privity  with  him,  adding 
that  he  made  all  reservations  to  obtain  all  recoveries  that  he  might  be 
entitled  to; 

That,  in  support  of  his  opposition,  M.  Sautereau  alleged,  especially, 
that,  after  several  years  of  alleged  studies,  the  new  company  had 
adopted  a  definitive  project  for  the  accomplishment  of  a  canal  at  Panama, 
which  was  an  exact  and  complete  reproduction  of  a  project  submitted 
by  him  to  the  liquidation  of  the  first  Panama  Canal  Company,  which 
constituted,  he  said,  a  veritable  spoliation  of  his  rights  and  the  rights  of 
those  interested  with  him — the  International  Association  of  Studies  for 
the  Accomplishment  of  the  Panama  Canal,  of  which  he  was  the  founding 
director; 

That  M.  Sautereau  complains,  consequently,  of  never  having  received, 
notwithstanding  his  reiterated  demands,  any  reimbursement  nor  any 
remuneration  whatever  for  all  the  work,  studies,  proceedings  of  all  kinds, 
etc.,  undertaken  by  him  on  behalf  of  the  liquidation  of  the  first  Panama 
company;  and  because,  although  these  things  constituted  a  notable  part 
of  the  assets  of  the  new  Panama  company,  the  latter  proposed  to  sell 
them  to  the  Americans  in  disregard  of  his  rights; 

But  that  there  did  not  exist  any  legal  relation,  ("lien  de  droit,") 
between  M.  Sautereau  in  his  aforesaid  characters  and  the  plaintiS 
company; 

That  the  opposition  above  mentioned  was  made  without  legal  title  or 
authority;  that  it  is  proper  to  establish  its  nullity  and  to  declare  a  release 
therefrom  pure  and  simple. 

Done  according  to  document  through  the  instrumentality  of  Eignet, 
bailiff  at  Paris,  dated  25th  April,  1902,  recorded,  to  serve  notice  upon 
M.  Sautereau  to  appear  within  eight  full  days  allowed  by  law  and 
through  the  instrumentality  of  an  advocate  constituted  at  the  session  of 
and  before  the  president  and  judges  composing  the  civil  tribunal  of  the 
Seine,  at  the  palace  of  justice  at  Paris,  11  o'clock  in  the  morning,  in 
order,  for  the  above-stated  reasons, 

To  have  declared  null  and  of  no  effect  the  oppdbition  notified  at  the 
request  of  M.  Sautereau  in  the  characters  aforesaid,  8er\^ed  by  him  upon 
the  company  plaintiff  according  to  document  of  Baudin,  dated  at  Paris, 
20th  December,  1901; 

And  to  have  decreed  release  pure  and  simple,  entire  and  definitive, 
therefrom;  and  to  have  M.  Sautereau  condemned  in  all  the  costs,  under 
all  the  reservations  and  notably  reserving  all  damages. 

Upon  the  summons  which  contains  the  constitution  of  Maitre  Dubourg, 
solicitor  for  the  New  Panama  Canal  Company,  M.  Vorgeot,  soUcitor, 
was  constituted  for  M.  Sautereau,  according  to  document  of  the  palace, 
dated  2d  May,  1902. 

Record  was  drawn  up  by  M.  Dubourg,  solicitor  for  the  plaintiff,  and 
the  case,  entered  upon  the  general  roll  of  the  clerk* s  oflfice,  was  dis- 
tributed to  the  civil  tribunal  of  the  Seine,  before  which,  according  to 
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document  of  the  palace,  dated  9th  June,  1902,  M.  Bubourg  gave  notice 
to  his  confi^re  for  Wednesday,  11th  June  following,  for  argument. 

On  said  day,  and  after  several  successive  postponements,  M.  Von^eot, 
solicitor,  not  having  filed  his  brief  on  the  merits,  and  the  matter  having 
been  called  up  r^ularly  at  the  session  of  this  day,  M.  Gontard,  advocate, 
assisted  by  M.  Dubourg,  solicitor  of  the  plaintiff,  presented  himself  at 
the  bar  of  the  court,  and  required  finding  of  default  against  M.  Sautereau 
and  Maitre  Vorgeot,  his  solicitor,  for  not  having  filed  his  brief,  and 
adjudication  of  the  proposition  of  his  original  pleading. 

The  public  minister  has  been  heard  as  to  his  conclusions.  In  this 
condition  the  case  presents  for  adjudication  the  following  question: 

POINT  OP  LAW. 

Should  the  tribunal  declare  default  against  M.  Sautereau  and  Maitre 
Vorgeot,  his  solicitor,  for  failing  to  file  brief,  etc.? 

Should  it  declare  null  and  of  no  effect  the  opposition  notified  at  the 
request  of  M.  Sautereau  in  the  characters  in  which  he  appears  to  the 
plaintiff  company,  according  to  the  document  of  fiaudin,  bailiff,  at 
Paris,  dated  20th  December,  1901? 

Should  it  order  release  therefrom  pure  and  simple,  entire  and  definitive? 

Should  it,  on  the  contrary,  declare  the  New  Panama  Canal  Company 
inadmissible  or  unfounded  in  its  demands  and  dismiss  it? 

What  as  to  costs? 

With  all  reservations.  Document  submitted.  For  original.  Signed 
Dubourg. 

The  tribunal,  having  examined  and  heard  the  various  propositions 
and  pleadings  of  Gontard,  advocate,  assisted  by  Dubourg,  solicitor  of 
the  New  Panama  Canal  Company,  acting  through  its  president  and  the 
council  of  administration; 

The  public  ministry  having  been  heard,  after  having  deliberated 
at;cording  to  law,  judging  in  an  ordinary  matter  and  in  first  resort: 

Declares  default  against  Sautereau  and  Voi^geot,  his  solicitor,  for  not 
having  filed  a  brief,  and  gives  judgment  of  default  in  favor  of  the 
plaintiff; 

Considering  that  according  to  a  document  out  of  court,  served  through 
Baudin,  bailiff  at  Paris,  dated  20th  December,  1901,  upon  the  New 
Panama  Canal  Company,  Sautereau  declared  himself  opposed  to  the  sale 
as  well  as  the  putting  into  execution  of  a  project  for  construction  of  the 
canal  by  the  new  company;  that  he  claims  it  to  be  his  property  or  that 
of  those  interested  with  hini,  adding  that  he  made  all  reserves  to  obtain 
all  recoveries  which  might  l)elong  to  him; 

Considering  that  in  support  of  his  opposition  Sautereau  alleges  espe- 
cially that  after  several  years  of  alleged  studies  the  New  Panama  Canal 
Company  adopted  a  definitive  project  for  the  accomplishment  of  a  canal, 
which  will  be  the  exact  and  complete  reproduction  of  the  project  sub- 
mitted by  him  to  the  first  Panama  Canal  Company,  which  will  consti- 
tute, he  says,  a  veritable  spoliation  of  his  rights  and  of  the  rights  of 
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those  interested  in  the  International  Association  of  Studies  for  the 
Accomplishment  of  the  Panama  Canal. 

Considering  that  Sautereau  complains  in  consequence  that  he  has  never 
received,  notwithstanding  his  repeated  demands,  any  reimbursement 
nor  any  remuneration  for  all  his  work,  studies,  proceedings  of  all  kinds, 
etc.,  undertaken  by  him  on  account  of  the  liquidation  of  the  first  Panama 
company,  and  because,  while  these  works  constitute  a  notable  part  of 
the  assets  of  the  New  Panama  Canal  Company,  the  latter  proposed  to 
sell  them  to  the  Americans  in  contempt  of  his  rights; 

But,  considering  that  there  exists  no  legal  relation  between  Sautereau 
in  his  characters  aforesaid  and  the  plaintiff  company; 

That  the  opposition  above  stated  w^as  made  without  title  or  authority; 

That  it  is  proper  to  establish  its  nullity  and  to  declare  pure  and  simple 
release  for  it  for  these  reasons; 

Declares  null  and  void  the  opposition  notified  at  the  request  of  Sau- 
tereau in  his  characters  aforesaid  to  the  plaintiff  company  by  document 
by  Baudin,  bailiff  at  Paris,  dated  December  20,  1901; 

Decrees  a  release  therefrom  pure  and  simple,  entire  and  definitive,  and 
condemns  Sautereau  in  all  the  costs,  from  which  an  allowance  is  made 
for  Dubourg,  solicitor,  who  has  demanded  it. 

(Signed)  Ditte  and  Baru^. 

Done  and  adjudged  by  Monsieur  Ditte,  president;  Monier,  vice-presi- 
dent; Le  Berquier,  judge; 

In  presence  of  M.  Chauvin,  substitute  judge;  M.  Rome,  substitute, 
assisted  by  Baru^,  clerk,  the  3d  July,  1902. 

In  consequence,  the  President  of  the  French  Republic  commands 
and  orders  all  bailiffs  required  to  do  so  to  put  the  present  judgment  in 
execution,  etc. 

CERTIFICATB  OP  SERVICE — PANAMA  COMPANY   AND  SADTBRSAU. 

I,  the  undersigned,  Firmin  Paul  Dubourg,  attorney  of  the  Civil  Tribu- 
nal of  the  Seine,  residing  at  Paris,  No.  5  Place  St.  Michel, 

Certify  that  a  judgment  rendered  by  default  for  failure  to  defend  by 
the  First  Chamber  of  the  Civil  Tribunal  of  the  Seine,  on  Thursday,  July 
3,  1902,  recorded,  between: 

The  New  Panama  Canal  Company,  a  joint  stock  company,  having  its 
principal  office  at  Paris,  No.  7  rue  Louis-le-Grand,  acting  by  and  through 
the  President  and  members  of  its  Board  of  Directors, 

Plaintiff,  for  whom  I  appeared, 

And  M.  G.  Sautereau,  engineer,  residing  at  Paris,  No.  14  meTaitbout, 
a  party  as  well  in  his  personal  name  as  in  the  name  of,  and  calling  him- 
self ^*  Manager  of  the  Soci^t^  Internationale  d' Etudes  pour  Pach^vement 
du  Canal  de  Panama," 

Assisted  by  Me  Norgeot,  attorney, 

Which  judgment  dissolved  the  prohibition  served  at  the  request  of 
M.  Sautereau,  in  his  official  capacity,  upon  the  company  making  apph- 
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cation,  according  to  notice  of  Baudin,  Court  OflScer  at  Parie,  dated 
December  20,  1901, 

Was  served  upon  the  attorney,  by  notice  in  court  of  the  date  of  July 
11,  1902,  and  upon  the  party,  according  t<o  the  return  of  Peignet,  Court 
Officer  at  Paris,  under  date  of  July  15,  1902,  recorded. 

And  that  there  has  been  no  opposition  to,  nor  appeal  from  the  said 
judgment,  to  my  knowledge. 

In  testimony  whereof  I  have  delivered  the  present  certificate  to  serve 
and  avail,  according  to  law. 

DUBOURG. 

Paris,  September  22,  1902. 


EXHIBIT  8. 

JUDGMENT  OF  MARCH  8,  1889  (COURT  OF  APPEALS  OF  PARIS), 
DECLARING  THE  CIVIL  CHARACTER  OF  THE  OLD  PANAMA 
COMPANY. 

[Taken  from  the  minutee  of  the  clerk's  oflSce  of  the  court  of  appeals  of  Pails.] 

(This  document  is  very  long,  containing  a  recital  of  the  proceedings 
below,  briefs,  arguments,  etc.  Only  the  concluding  part  is  here  given, 
the  remainder  being  on  file,  in  French,  in  the  Department  of  Justice. ) 

The  court,  after  having  heard  at  the  session  of  March  5,  instant,  as 
to  their  respective  propo?itions  and  arguments. 

Denier,  advocate  of  Bmnet,  liquidator  of  the  Universal  Company  of 
the  Interoceanic  Canal  of  Panama,  assisted  by  Dumas,  solicitor; 

Crarieux,  advocate  of  the  Company  of  Public  Works  and  Construc- 
tions, assisted  by  Dethemont,  solicitor; 

Levasseur,  advocate  of  Menier  Mehut,  assisted  by  Dumerin,  solicitor. 

As  well  as  the  propositions  of  M.  Manuel,  advocate-general; 

And  after  having  deliberated  according  to  law. 

The  announcement  of  the  decree  was  postponed  until  this  day. 

Passing  as  well  \\\^on  the  appeal  interpased  by  the  liquidator  of  the 
Universal  Compani'  of  the  Interoceanic  Canal  of  Panama  against  the 
Company  of  Public  AVorks  and  Constructions,  from  the  judgment  of 
the  tribunal  of  commerce  of  the  Seine  of  the  18th  Febniary,  1889,  as 
upon  the  intervention  of  Menier  Mehut; 

No  complaint  of  nullity  or  objection  of  inadmissibility  having  been 
submitted  or  contended  for  as  against  the  appeal; 

Considering  that  by  the  judgment  of  18th  February,  1889,  the  tribunal 
of  commerce  of  the  Seine  declared  itself  competent  to  pass  upon  the 
demand  of  the  Company  of  Public  Works  and  Constructions  against  the 
Panama  Company,  and  decided  that  this  company  is  commercial; 

That  a  previous  decision  of  the  civil  tribunal  attributed,  on  the  con- 
trary, to  this  company  the  civil  character; 

Considering  that  the  civil  or  commercial  character  of  the  company 
depends  exclusively  upon  the  object  of  the  company  and  not  upon  the 
particular  form  which  it  has  pleased  the  i)arties  to  give  it; 
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That  this  is  so,  even  when  the  parties  have  employed  a  form  which, 
like  that  of  an  anonymous  company,  is  more  especially  affected  by  com- 
I)aniea  of  commerce; 

That  the  division  of  the  company  capital  into  shares,  and  loans  by 
way  of  bonds,  do  not  constitute  a  method  of  appeal  (t^  the  public), 
which  is  exclusively  reserved  to  companies  of  commerce,  and  which  can 
not  be  employed  except  upon  condition  of  being  submitted  to  the  com- 
mercial jurisdiction; 

That  it  is  proper  to  examine  the  object,  and,  consequently,  to  inquire 
into  the  legal  character  of  the  anonymous  interoceanic  company  of 
Panama; 

Considering  that,  according  to  the  terms  of  the  law  of  the  Congress  of 
May  18,  1878,  the  Government  of  the  United  States  of  Colombia  con- 
ceded to  an  international  civil  company  the  exclusive  privilege  of  open- 
ing across  its  territory  a  maritime  canal  between  the  two  oceans,  with 
power  to  constitute  within  two  years  a  universal  anonymous  company 
charged  with  its  construction; 

That  article  2  of  the  by-laws  of  the  company  thus  constituted  states 
that  the  object  of  the  company  is: 

First.  The  constitution  of  a  maritime  canal  on  a  large  scale. 

Second.  The  operation  of  said  canal  and  divers  enterprises  belonging 
to  it. 

Third.  The  construction  and  operation  of  all  lines  of  railroad  that  the 
company  may  think  well  to  construct  or  buy  in  the  neighborhood  of  the 
canal  for  the  good  of  the  enterprise. 

Fourth.  The  exploitation  of  the  lands  granted  and  of  the  mines  in 
them, 

The  whole  under  the  clauses  and  provisions  of  the  law  of  Congress; 
-  That  from  these  provisions,  as  well  as  from  the  acts  of  concession  and 
the  by-laws  of  the  concessionary  company,  it  appears  that  the  principal 
end  contemplated  by  the  parties  was  the  opening  of  a  navigable  way 
between  the  two  seas;  that  is  to  say,  the  execution  of  public  works  of 
general  interest  tending  to  have  for  a  result  the  putting  into  value 
immovable  property  making  part  of  the  public  land  of  the  State; 

That  the  fact  that  a  company  has  been  subrogated  for  a  limited  time 
to  the  rights  of  the  State  can  not  change  the  nature  of  the  enterprise 
and  take  away  the  civil  and  immovable  property  character  which  it 
would  undoubtedly  have  preserved  if  the  Government  of  Colombia  had 
taken  charge  of  its  direction; 

That  it  is  proper  to  examine  whether  the  primitive  character  and 
principal  object  of  the  concessionary  company  were  modified  by  other 
causes: 

In  the  first  place,  the  distinction  proposed  by  the  lower  judges 
between  the  construction  and  operation  of  the  canal  should  be  con- 
demned. 

From  the  point  of  view  of  the  object  of  the  company  those  two  busi- 
nesses go  together. 

That  the  operation  consists  principally  in  the  reception  of  payments 
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which  are  nothing  but  the  necessary  remuneration  of  the  capital  invested 
for  the  construction  and  the  indispensable  means  for  realizing  on  that; 

That  the  distinction  between  the  operation  and  the  construction  being 
left  out,  it  remains  to  examine  under  what  circumstances  both  of  them 
are  to  be  effected  in  the  futures; 

That  it  is  maintained  that  by  the  terms  of  article  2  of  the  by-laws 
above  referred  to  the  company  performs  an  act  xA  commerce: 

First,  As  undertaker  of  the  constructions. 

Second.  As  undertaker  of  transportations. 

Third.  As  exploiting  the  mines  and  lands  granted. 

On  the  first  point,  considering  that  the  company  is  not  charged  by  the 
act  of  concession  merely  to  construct  a  canal  which  it  is  to  abandon  to 
the  State  at  the  end  of  the  work: 

That  a  contract  has  been  made  from  which  it  results  that  the  company 
charged  with  its  construction  is  to  remain  in  passession  and  benefit  from 
the  products  of  operation  during  ninety-nine  years,  dating  from  the  day 
of  its  opening; 

That  thus  it  constructs  not  in  reality  for  the  benefit  of  another,  but  - 
for  its  own  benefit,  and  in  its  own  interest  as  well  as  for  that  of  the 
Colombian  Government  whose  associate  it  remains; 

That  it  should,  consequently,  be  assimilated  to  an  individual  con- 
structing for  himself,  and  in  his  own  proper  interest; 

That  an  enterprise  done  under  these  conditions  can  not  be  considered 
a  commercial  act  under  the  terms  of  articles  632  and  633  of  the  Code  of 
Commerce. 

On  the  second  point,  considering  that  the  Interoceanic  Company  of 
Panama  does  not  propase  to  transport  travelers  and  merchandise  by 
land  or  by  water  as  a  carrier  and  railroad  company  or  a  steamboat 
company: 

That  the  principal  object  and  the  characteristic  object  of  the  company 
is  not  transportation,  but  a  way  destined  for  transportation  on  which 
will  be  received  dues  of  toll; 

That  these  rights  or  receipts  will  be  received  on  a  tariff  fixed  by  the 
law  of  concession  by  virtue  of  a  delegation  of  the  sovereign  State; 

This  latter  does  not  perform  an  act  of  commerce,  if  it  receives  them 
itself; 

That  it  iff  the  same  as  to  the  company  which  is  regularly  substituted 
for  it; 

That,  finally,  the  receipt  of  dues  or  tolls  on  canals  does  not  constitute 
in  itself  an  act  of  commerce  subject  to  the  consular  jurisdiction; 

That  it  is  vainly  objected  that  paragraph  3,  article  2,  of  the  by-laws 
provides  for  the  construction  and  operation  or  purchase  of  a  railroad 
line  in  the  neighborhood  of  the  canal  for  the  good  of  the  enterprise; 

That  it  results  from  the  express  tenns  of  this  paragraph,  as  from  the 
general  spirit  of  the  company's  by-laws,  that  it  is  only  for  the  object 
of  favoring  the  principal  enterprise  and  assuring  its  execution  that  the 
accessory  and  assistant  of  a  railroad  called  auxiliary  has  been  contem- 
plated in  the  contract; 
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That  this  can  not  have  the  effect  to  modify  the  primordial  and  essen- 
tial character  of  the  company; 

That  if  it  is  true  that  the  Interoceanic  Company  has  bought  the  greater 
part  of  the  shares  of  the  railroad  from  Panama  to  Colon,  which  serves 
not  only  for  the  works  of  the  company  but  effects  the  transportation  of 
travelers  and  merchandise  from  one  sea  to  the  other,  the  documents 
produced  to  the  court  establish  that  this  company  remains  distinct  from 
the  canal  company; 

That  it  possesses  a  director-general  of  administration  and  accounts  of 
its  own; 
That  its  company  seat  is  in  New  York; 

That  its  juridical  individuality  has  not  disappeared,  to  confound  itself 
with  that  of  the  canal  company; 

And  that  such  would  not  be  the  effect  of  the  holding  by  the  latter  of 
a  number  more  or  less  considerable  of  shares,  varying  according  to  the 
changes  of  the  financial  situation. 
On  the  third  point: 

Considering  that  the  nation  of  Colombia  has  given  to  the  Interoceanic 
Company  as  an  aid  for  the  execution  of  the  work  500,000  hectares  of 
public  land  with  the  mines  they  may  contain; 

The  exploitation  of  this  domain,  not  yet  commenced,  can  not  in  any 
event  constitute  a  commercial  enterprise; 

That  there  is  only  in  effect  the  putting  into  value  of  immovables  and 
mines; 

That  admitting  that  the  division  and  the  sale  of  the  whole  or  part  of 
the  domain  by  the  establishment  of  alternate  lots  on  the  coasts  of  the 
canal  and  seas  presents  the  characteristics  of  a  speculation,  besides  being 
lawful  and  contemplated  by  the  concession,  it  does  not  constitute  an  act 
of  commerce,  but  an  act,  or  series  of  acts,  of  dealing  with  immovable 
property,  the  character  of  which  is  purely  civil; 

That  if  the  statements  of  articles  632  and  633  concerning  acts  of  com- 
merce are  not  restricted,  they  should  not  be  extended  by  analogy  to 
objects  not  of  the  same  nature;  that  is  to  say,  immovable  in  their 
essence; 

That  they  exclude,  necessarily,  operations  concerning  immovables  and 
those  concerning  mines,  which  are  ruled  by  special  law; 

That  for  want  of  general  arguments,  taken  from  article  2  of  the  by-laws, 
it  is  maintained  that  a  commercial  character  of  the  Interoceanic  Com- 
pany can  be  demonstrated  from  divers  and  detailed  provisions  contained, 
in  the  act  of  concession; 

That  there  is  especially  pointed  out  the  faculty  given  to  the  company 
to  receive  payments  for  repair,  pilotage,  towage,  deposit,  and  storing, 
and  the  obligation  accepted  by  it  to  transport  on  the  line  of  the  canal 
the  agents  of  the  Colombian  Government; 

Considering  that  these  divers  provisions  and  receipts,  of  insignificant 
importance  in  comparison  with  that  of  toll,  which  is  connected  with 
them,  have  only  an  incidental  character; 
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That  they  belong  to  the  principal  object  of  the  enterprise  without, 
however,  absorbing  it  or  modifying  it; 

That  if,  as  the  result  of  circumstances  not  yet  arisen,  the  company 
should  be  required  to  perform  some  acts  of  a  commercial  nature,  it 
would  not  result  that  the  primordial  and  essential  character  of  the  civil 
company  constituted  by  the  by-laws  would  be  annihilated; 

That  the  company  would  find  itself  only  placed  in  the  situation  of  an 
individual,  not  a  merchant,  who,  as  the  result  of  certain  acts  contem- 
plated by  the  Code  of  Commerce,  might  become,  as  an  exceptional  mat- 
ter, subject  to  the  tribunal  as  to  the  exception. 

As  for  what  concerns  the  transportation  on  the  Isthmus  of  agents  of 
the  Colombian  Government; 

Considering  that  the  obligation  to  make  that  transportation  gratui- 
tously was  imposed  upon  the  company  by  article  8  of  the  concession; 

That.it  is  one  of  the  chaiges  for  that  concession,  and  not  an  act  of 
commerce; 

That  from  the  preceding  considerations,  it  arises  that  the  Interoceanic 
Company  of  Panama  is  not  in  fact  either  a  constructor  or  undertaker  of 
work  for  the  benefit  of  another; 

That  whatever  may  be  the  character  of  certain  accessory  clauses  and 
detailed  provisions  inserted  in  the  by-laws  and  in  the  act  of  concession, 
the  principal  and  dominant  object  of  the  company  is  not  commercial; 

That  its  legal  character  is  that  of  a  civil  company  concerned  with  im- 
movables, subjected,  as  all  other  companies  concerned  with  immovables, 
mines,  or  canals,  to  the  jurisdiction  of  ordinary  law; 

That  it  is  of  no  consequence  that  divers  proceedings  were  introduced 
heretofore  before  the  tribunal  of  commerce  without  any  exception  hav- 
ing been  taken  as  to  its  jurisdiction; 

That  it  is  established  that  a  great  number  of  other  litigations  have 
already  been  taken  before  the  civil  tribunal; 

And  that  the  exception  for  want  of  jurisdiction  ratione  materise  is  a 
matter  of  public  order  and  can  always  be  invoked; 

For  these  reasons,  and  without  its  being  necessary  to  pass  upon  the 
objection  of  inadmissibility  interposed  to  the  inter\^enor; 

Annuls  the  judgment  of  the  tribunal  of  commerce  of  the  Seine  of  the 
18th  February,  1889; 

Deciding  anew,  discharges  the  appellant  from  the  condemnations  and 
dispositions  of  which  he  complains; 
Receives  Menier  Mehut  as  intervenor  in  the  proceeding; 
Declares  that  by  reason  of  its   principal  object,  the  company  of 
the  Interoceanic  Canal  of  Panama  is  a  civil  company  concerned  with 
immovables; 

Declares  that  the  tribunal  of  commerce  was  without  jurisdiction  of 
the  demand  against  it  by  the  Company  of  Public  Works  and  Con- 
structions; 

Orders  the  parties  before  the  proper  tribunal  for  the  matter  to  be 
passed  upon; 
Dismiases  the  Panama  Company,  the  Company  of  Public  Works  and 
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Constructions,  and  Menier  Mehut  as  to  all  other  demands,  exceptions, 
and  propositions; 

Orders  the  restitution  of  the  fines  to  the  Panama  Company; 

Condemns  the  Company  of  Public  Works  and  Constructions  in  the 
costs  in  the  first  instance  and  appeal; 

Condemns  Menier  Mehut  for  the  costs  of  his  intervention; 

Settles  the  costs  of  the  Company  of  Public  Works  and  Constructions 
in  the  intervention  at ; 

Those  of  the  Panama  company  in  the  first  instance  at 

On  appeal  at 


On  the  intervention  at  - 


These  comprising  the  dues  of  qualification,  record,  of  the  minutes, 
cost  and  notification  of  the  present  decree; 

Allowance  made  in  the  said  expenses  for  fees  of  Bethemont  and 
Dumas,  solicitors,  who  have  required  this,  upon  their  showing  what 
may  be  due  them; 

Done  and  pronounced  in  the  court  of  appeals  of  Paris,  Friday,  May  8, 
1889,  at  the  public  session  of  the  first  chamber,  where  were  present  and 
sitting: 

M.  de  Viefville,  president. 

MM.  de  Laborie,  Merlier,  Gues,  Caze,  Robert,  and  Pilet  des  Jardms, 
counsellors. 

In  the  presence  of  M.  Harel,  substitute  for  the  general  attorney. 

Holding  the  pen,  Me.  Pioge,  clerk  of  the  session. 

The  minutes  of  the  present  decree  have  been  signed  by  the  president 
and  by  the  clerk  of  the  session. 

On  the  margin  is  to  be  read:  Roistered  at  ifms,  March  13,  1889,  page 
83,  case  19.     Received  37  francs  90  centimes.     (Signed:)  Druilhet. 

Copy  conforming  to  the  original:  the  chief  clerk. 

Adm.  Loichemolle. 

Examined  for  the  authentication  of  the  signature  of  Me.  Loichemolle, 
clerk  of  the  court  of  appeals  of  Paris,  on  the  opposite  page. 
Paris  the  26th  of  August,  1902. 
For  the  first  president: 

Edm.  Aubry. 


EXHIBIT  9. 


CERTIFICATES  OF  AUGUST  21-30,  1902,  BY  THE  LIQUIDA- 
TOR, CONCERNING  JUDICIAL  AND  OTHER  MORTGAGES, 
PLEDGES  OF  PERSONAL  PROPERTY,  AND  LIENS  IN  GEN- 
ERAL.    (SEE  ALSO  EXHIBIT  12.) 

Q.  (a)  What  proceedings  in  courts,  including  the  court  of  cassation, 
have  taken  place  since  those  set  forth  in  the  sixth  report  of  the  liqui- 
dator? 
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A.  In  France  two  proceedings  had  not  yet  received  final  settlement 
at  the  date  of  the  sixth  report  of  the  liquidator,  November  14,  1900: 

1.  The  affair  of  Gautron,  liquidator,  against  the  council  of  manda- 
taires  of  the  civil  company  for  the  redemption  of  new  bonds,  third 
series  (issue  of  March  14,  1888).  (See  sixth  report,  pp.  18  to  21.)  The 
court  of  appeals  of  Paris,  by  decree  of  July  17,  1901,  has  confirmed 
the  judgment  in  favor  of  the  liquidator.  The  council  of  mandataires 
has  appealed  to  cassation  against  that  decree. 

2.  The  affair  of  Von  Berg.  (See  sixth  report,  p.  21.)  Messrs.  Von 
Berg  &  Co.  claimed  from  the  liquidator  the  sum  of  190,577  francs, 
with  interest  from  May  5,  1888,  as  the  price  of  a  steam  excavator,  of 
a  transporter,  and  accessory  implements,  etc.  By  judgment,  dated 
August  7,  1901,  the  civil  tribunal  of  the  Seine  condemned  the  liqui- 
dator to  pay  Messrs.  Von  Berg  &  Co.  only  the  sum  of  6,000  francs. 
On  November  15,  1901,  Messrs.  Von  Berg  &  Co.  appealed  from  that 
decision.    The  matter  is  pending  before  the  court  of  appeals  of  Paris. 

Paris,  August  21,  1902. 

Gautron, 
The  Liquidator  of  the  Universal  Cdmpany 

of  the  IrUeroceanic  Canal. 

Q.  ( 6 )  What  mortgages,  judicial  or  other,  affected  the  immovable  prop- 
erty of  the  canal  company  on  July  1,  1893?  What  has  been  done  since 
with  regard  to  them  by  the  mandataire,  or  the  creditors,  or  the  bond- 
holders in  France  or  in  Colombia? 

A.  On  the  1st  of  July,  1893,  the  Universal  Company  of  the  Inter- 
oceanic  Canal  represented  by  the  liquidator  did  not  possess  any  immov- 
able property  in  France.  In  Colombia,  the  immovable  property  which 
it  possessed  on  the  Isthmus  has  not  been  the  object  of  any  execution 
proceeding. 
Paris,  August  21,  1902. 

Gautron, 
The  Liquidator  of  the  Universal  Company 

of  the  Interoceanic  Canal, 

Q.  (c)  What  mortgages,  attachments,  or  other  equivalent  things 
existed  on  July  I,  1893,  as  to  personal  property? 

A.  The  liquidator  has  stated  in  the  fourth  rej>ort,  i>ages  15  to  21,  the 
situation  of  the  movable  as.sets  of  the  old  company  on  July  1,  1893. 
The  lottery  lx)nds,  unissued  and  remaining  in  his  hands,  were  seized 
by  Messrs.  Baudouin,  Piza  Lindo  &  Co.,  contractors  of  the  old  com- 
pany, by  divers  bondholders,  and  by  the  registration  ofl5ce. 

Thirty  thousand  five  hundred  shares  of  the  Panama  Railroad  Com- 
pany were  pledged  to  divers  contractors  of  the  old  company  to  guarantee 
the  payment  of  the  sums  due  for  work  done  after  the  dissolution  of  the 
Universal  Company  of  the  Interoceanic  Canal.  Messrs.  Baudouin,  Piza 
Lindo  &  Co.  took  at  New  York  measures  to  secure  their  rights  which 
paralyzed  the  rights  of  the  liquidator  as  to  the  Panama  Bailroad 
Company. 
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The  fourth  report  indicates,  on  pages  IBetseq.,  how  the  ]i<iiii<lator 
Huccessfully  obtained: 

1.  The  release  from  the  seizures  at  the  instance  of  Messrs.  Baudouin, 
Piza  lindo  &,  Co.  and  divers  bondholdera,  of  the  lottery  bonds  remain- 
ing on  hand; 

2.  The  abandonment  of  the  measures  taken  by  Messrs.  Baudouin, 
Piza  Lindo  &  Co.  as  to  the  shares  of  the  Panama  Railroad  Comfiany; 

3.  The  return  by  the  contractors  of  the  30,500  shares  of  the  Panama 
Railroad  Company  which  had  been  given  to  them  as  a  pledge. 

Tables  annexed  to  the  present  note  show  the  sums  paid  to  divers 
creditors  of  the  old  company  in  order  to  render  absolutely  free  the 
movable  assets  of  the  liquidation. 

It  is  proper  to  add  that  the  registry  office  seized  the  lottery  bonds 
remaining  on  hand,  in  order  to  secure  the  {layment  of  the  stamp  and 
transfer  taxes  upon  the  shares  and  bonds  of  the  old  company.  The  said 
dues  amoimted  to  the  sum  of  5,185,595  francs,  35  centimes.  The  law  of 
July  1,  1893,  article  12,  remitted  that  debt  of  the  liquidation.  (See 
third  report,  p.  177. ).  Consequently  the  liquidator  obtained  from  the 
registry  office  a  release  from  the  seizures  it  had  caused  of  the  lottery 
bonds  remaining  on  hand. 

Paris,  August  21,  1902. 

Gautron, 
The  Liquidator  of  the  Universal  Company  • 

oftlie  IrUeroceanic  Canal. 

Q.  (cQ  What  mortgages,  judicial  or  other,  or  attachments  or  other 
equivalent  things,  affecting  the  movable  or  immovable  property,  have 
come  into  existence  since  July  1,  1893? 

A.  In  France  the  movable  property  of  the  ITniversal  Company  of  the 
Interoceanic  C^anal  represented  by  the  liquidation  has  not  been  the 
object  of  any  proceedings  in  execution  since  the  Ist  of  July,  1893.  The 
liquidation  possesses  no  immovable  property  in  France. 

In  Colombia,  the  liquidator  finds  himself  at  the  present  moment  in 
presence  of  three  proceedings,  the  first  phases  of  which  are  set  forth  in 
the  sixth  report  of  the  liquidator:  The  affair  of  Schuber,  sixth  report, 
p.  23;  the  affair  of  Icaza,  sixth  report,  p.  26;  the  affair  of  Domingo 
Diaz,  sixth  report,  p.  24.     (See  sixth  report,  pp.  23  to  26.) 

In  the  matters  of  Schuber  and  Icaza,  M.  Schuber  caused  to  be  seized 
and  sequestered  the  building  of  the  director  of  the  New  Panama  Canal 
Company;  the  heirs  of  M.  Pablo  de  Icaza  caused  to  be  seized  and  seques- 
tered the  building  of  the  company.  At  the  eml  of  a  great  number  of 
decisions  upon  contests,  by  the  Colombian  judges — decisions  which  de- 
clared void  the  seizure  and  sequestration  of  these  immovable  proper- 
ties— General  Alban,  governor  of  Panama,  considered  it  for  the  interest 
of  the  Colombian  Government  to  have  established  the  inalienability  of 
the  two  immovable  properties  seized,  which  by  the  terms  of  the  act  of 
concession  (Law  28  of  May  18,  1878,  article  23)  were  to  return  to  the 
Colombian  Government  in  case  of  the  forfeiture  of  the  concession.    Con- 
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sequently,  on  October  5,  1901,  the  governor  instructed  the  official  attor- 
ney at  the  tribunal  of  Panama  to  introduce,  in  the  name  of  the  nation, 
a  tierce  opposition  of  exclusion  as  to  the  immovables  seized. 

A  Colombian  judge  declared  that  opposition  inadmissible,  basing  his 
decision  .on  the  fact  that  General  Alban  did  not  represent  the  Colombian 
Government.  As  a  matter  of  fact,  the  seizure  and  sequestration  of  the 
two  immovables  continues,  but  the  liquidator  has  been  informed,  by  a 
letter  of  March  24,  1902,  that  the  Government  of  Bogotd  ordered  the 
official  attorney  at  Panama  to  introduce  a  new  tierce  opposition  in  the 
name  of  the  nation.  The  order  as  to  this  tierce  opposition  was  inserted 
in  the  Official  Journal.  Finally,  as  a  result  of  that  tierce  opposition, 
the  superior  tribunal  of  Panama  by  a  decision  of  May  7,  1902,  setting 
aside  its  previous  decision,  suspended  the  judgment  which  established 
the  seizure  and  sequestration  and  ordered  notification  to  be  given  to  the 
liquidator. 

If,  as  there  is  reason  to  hope,  the  Colombian  Government  causes  the 
immovables  of  the  company  to  be  declared  inalienable  and  nonseizable, 
the  liquidator  will  have  only  to  await  the  notifications  ordered  by  the 
superior  tribunal. 

Affair  of  Domingo  Diaz,  sixth  report,  p.  24.  The  supreme  court  of 
Bogota  rejected  the  application  en  cassation  presented  by  the  liquidator. 
An  expert  examination  being  necessary  to  determine  the  lands  in  regard 
to  which  the  recovery  of  M.  Diaz  will  be  founded,  the  liquidator  re- 
serves the  right  to  defend  before  the  experts  the  rights  of  the  Universal 
Company  of  the  Interoceanic  Canal. 

In  a  letter  of  February  1, 1902,  the  advocate  of  the  liquidator  informed 
him  that  there  was  reason  to  believe  that  the  papers  in  the  Domingo 
Diaz  matter  were  lost  at  the  time  of  the  attack  by  the  Colombian  revo- 
lutionists upon  the  postal  courier  between  Bogota  and  Honda. 

In  any  event,  in  the  three  affairs  of  Schuber,  Icaza,  and  Domingo 
Diaz,  the  liquidator  is  ready  to  take  the  steps,  and  if  need  be  to  make 
the  sacrifices,  necessary  to  prevent  the  Government  of  the  Unit«d 
States,  if  it  shall  acquire  the  canal,  from  being  disturbed  in  the  enjoy- 
ment of  the  immovable  properties  which  will  be  ceded  to  it. 

Paris,  August  21,  1902. 

Gautron, 
The  Liquidalor  of  the  Vniverml  Company 

of  the  Interoceanic  Canal, 

Q.  (e)  What  judicial  or  other  mortgages,  attachments,  liens,  or  the 
like  exist  in  favor  of  cre<iitors,  bondholders,  stockholders,  or. the  liqui- 
dator at  the  present  time? 

A.  There  exists  at  the  present  time  no  mortgage,  seizure,  pledge,  or 
other  thing  for  the  benefit  of  creilitors,  bondholders,  or  shareholders 
upon  the  assets  of  the  liquidation. 
Paris,  August  21,  1902. 

Gautron, 
The  Liquidator  of  the  Imversal  Company 

of  th^  Interoceanic  Canal. 
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Q.  (/)   What  has  become  of  the  Donnadieu  affair  of  1898? 

A.  As  has  been  stated  in  the  sixth  report,  pageH  17  and  18,  the  claim 
of  M.  Donnadieu  to  have  communicated  to  him  by  Messrs.  Leraarquis, 
mandataire  of  the  bondholders,  and  Gautron,  liquidator  of  the  Univer- 
sal Company  of  the  Interoceanic  Canal,  the  documents  useful  for  an 
action  to  obtain  payment  of  the  company  assets,  especially  the  register 
showing  transfer  of  the  shares  of  the  said  company  (Universal  Company* 
of  the  Interoceanic  Canal ) ,  was  denied  by  a  judgment  of  the  civil  tribunal 
of  first  instance  of  the  Seine,  dated  March  17,  1898.  (See  sixth  report, 
p.  79.) 

This  judgment  was  confirmed  by  a  decree  of  the  court  of  appeals  of 
Paris  of  August  4,  1898.  (Sixth  report,  p.  77.)  This  decree  was  exe- 
cuted and  has  become  final. 

Paris,  August  21,  1902. 

Gautbon, 
The  Liquidator  of  the  Universal  Company 

of  the  Interoceanic  Canal, 

Q.  (g)  Why  was  it  necessary  to  have  the  law  of  June  8,  1888,  con- 
cerning lottery  bonds? 

A.  The  circumstances  in  which  the  old  Panama  Company  solicited 
the  authorization  to  issue  lottery  bonds  are  set  forth  in  the  first  report 
of  the  liquidator,  pp.  6  and  7. 

The  last  loans  proposed  to  the  public  had  partially  failed.  On  July 
26,  1887,  the  company  had  offered  for  subscription  500,000  bonds,  6  per 
cent,  at  440  francs,  repayable  at  1,000  franra.  The  public  subscribed 
only  258,887  bonds.  On  March  14,  1888,  the  company  put  out  350,000 
bonds  at  460  francs,  payable  at  1,000  francs.  The  public  subscribed 
only  112,483  bonds. 

The  company  thought  that  a  loan  would  have  more  chance  of  success 
if  it  was  presented  in  the  form  of  bonds  giving  a  right  to  considerable 
prizes,  the  payment  of  which  would  be  guaranteed  by  a  special  arrange- 
ment. But  in  France  lotteries  are  prohibited,  generally,  by  a  law  of 
May  21,  1836,  by  article  1  thus  worded:  '* Lotteries  of  all  kinds  are 
prohibited." 

A  special  law,  analogous  to  those  that  have  authorized  the  city  of 
Paris,  the  Creciit  Foncier  of  France,  and  the  Suez  Canal  Company  to 
issue  lottery  bonds,  was  necessary  to  get  rid  for  the  Panama  Company 
of  the  prohibition  decreed  by  the  law  of  May  21,  1836.  The  law  which 
atithorized  the  Panama  Company  to  issue  lottery  bonds,  voted  by  the 
Chamber  of  Deputies  and  the  Senate,  was  promulgated  on  June  8,  1888. 

Paris,  August  21,  1902. 

Gautron, 
The  Li'-^iidaior  of  the  Vniverml  Company 

of  the  Interoceanic  Canal, 

Q.  (h)  Have  there  been  any  other  bond  issues  authorized  by  laws 
specially  passed  for  that  purpose,  and  has  there  been  other  authority 
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granted  to  the  old  company;  and  was  there  ever  any  authorization  or 
surveillance  of  the  old  company  by  the  public  administration? 

A.  No  other  issue  of  bonds  of  the  Universal  Company  of  the  Int«r- 
oceanic  Canal,  represented  by  the  liquidator,  has  been  authorized  by  a 
special  law.  The  only  authorizations  are  those  which  have  been 
accorded: 

1.  By  the  law  of  June  6, 1888,  to  the  Universal  Company  of  the  Inter- 
oceanic  Canal,  then  solvent,  to  issue  lottery  bonds. 

2.  By  the  law  of  July  1, 1889,  to  the  liquidator  of  the  Universal  Com- 
pany of  the  Interoceanic  Canal,  to  negotiate  the  lottery  bonds  without 
limitation  of  price  and  without  interest. 

The  Universal  Company  of  the  Interoceanic  Canal,  represented  since 
February  4, 1889,  by  the  liquidator,  being  a  company  absolutely  private, 
the  Government  (administration)  has  no  right  to  exercise  any  surveil- 
lance. When  the  Universal  Company  was  solvent,  it  was  subject  to  no 
control  by  the  Government  (administration),  but  the  judicial  power 
had  the  right  to  repress  infractions  of  its  by-laws,  and  of  the  laws  gov- 
erning companies,  which  it  might  have  committed.  The  judicial  power 
never  had  to  make  use  of  that  right. 

Since  the  dissolution  of  the  company  the  liquidator,  representing  the 
Universal  Company  of  the  Interoceanic  Canal,  finds  himself  placed 
under  the  control  of  the  civil  tribunal  of  the  Seine  which  appointed  him 
and  has  had  the  power  to  dismiss  him.  The  law  of  July  1,  1B93,  has 
specially  regulated,  as  concerns  the  liquidation  of  the  Universal  Com- 
pany of  the  Interoceanic  Canal,  the  conditions  of  that  control. 

Paris,  August  21,  1902. 

Gaittron, 
The  Liquidator  of  the  Unityerfial  Company 

of  the  Interoceanic  Canal. 

Definitire  settlement  of  the  accounts  of  the  coniraciors. 


Names  of  con-      ^"Xf'' 
tractors.       I  ^.J^^^^t. 


American  Con- 
tracting and 
D  redging 
Company. 


Baratoux,  Le- 
tellier  &.  Co. 


Frnncs. 
2,279,637.70 


2,269,009.33 


agree- 
ments and  of 
the  approval 

of  the 
agreements. 


Agreement  of 
Dec.31.1890, 

I>rior  to  the 
aw  of  July 
1,  1893. 


Agreement  of 
Aug.  8, 1894; 
approved 
Aug.  10. 


Dat(»8  and  nature  of  the  payments 
effected. 


Payment  of  Jan.  10, 1891:  Franc*. 

Cash 1,500,000.00 

Turning  over  of  divi- 
dend.*^ on  3,000  shares 
P.R.R 217,037.70 

7,fi00  lottery  bonds,  at 
75  franca  each 562,500.00 

Total 2,279.537.70 

Payment  of  Nov.  29,  1894: 
18.270  lottery  bonds,  at 

124.181  francs  each  ..  2.268,905.63 
Cash 103.70 

Total 2.269,009.3.^ 
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Definitive  settlement  of  the  accounts  of  the  contractors — Continued. 


Names  of  con- 
tractore. 

Sums  due 

after 
agreement. 

Dates  of  agree- 
ments and  of 
the  approval 

agreements. 

Dates  and  nature  of  the  payments 
effected. 

E.  Jacob 

Francs. 
2,126,866.01 

1,921,004.88 

7,147,264.38 

Agreement  of 
Aug.  8, 1894: 
approved 
Aug.  9. 

Agreement  of 
Aug.14.1894; 
approved 
Aug,  17. 

Adjustment 
ol  Jan.  26, 
1894:  ap- 
pro V  e  d 
June    29. 
1894. 

Payment  of  Nov.  29, 1894: 

17.122  lottery  bonds,  at      Francs. 

124.181  francs 2,126,338.87 

Cash 27.64 

Totol 2,126,866.01 

Artigue  Sond- 
ereggerACo. 

Payment  of  Nov.  29, 1894: 
15,657  lottery  bonds,  at 

122.68}  francs 1, 920, 918. 18 

Cash 86.70 

Total 1,921,004.88 

Q.Elflel 

Payment  of  Nov.  29, 1894: 
57,178  lottery  bonds,  at 
125francs 7,147,250.00 

.Cash 14.33 

Total 7,147.264.33 

As  to  Messrs.  Vignaud,  Barbaud,  Blanleull  &  Co.,  they  claimed  of  the 
liquidation :  { 1 )  Payment  for  their  work ,  1 ,  336, 1 54  francs ;  ( 2 )  damages, 
15,066,000  francs;  (3)  the  reimbursement  of  the  guarantee  funds  held 
by  the  company,  1,283,547.20  francs;  altogether,  17,685,701.20  francs, 
and  the  restoration  of  their  guarantee  deposit,  consisting  of  37, 748  francs 
of  3  per  cent  French  State  annuity  (rente),  with  arrears. 

On  its  side,  the  liquidation  presented  itself  as  a  creditor  of  those  con- 
tractors on  account  of  failure  to  carry  out  their  contracts,  claiming  in 
return  a  sum  of  8,658,705.65  francs. 

An  agreement  dated  March  7,  1896,  approved  by  the  tribunal  of  com- 
merce (judgment  of  March  23,  1896),  and  by  the  civil  tribunal  of  the 
Seine  (judgment  of  May  22, 1896),  has  put  the  parties  into  accord.  The 
contractors  have  only  entered  into  possession  of  their  guaranty  of 
37,748  francs  of  rentes,  and  have  abandoned  all  their  other  pretensions. 
The  liquidation,  on  its  side,  renounced  its  claims,  on  condition  that  it 
should  remain  in  possession  of  the  back  receipts  obtained  by  it  on  that 
guarantee  fund,  to  wit,  84,933  francs,  and  that  it  should  receive  the  back 
receipts  obtained  by  the  Caisse  of  De{)osits  and  Consignments  on  the 
guaranty  since  the  day  of  the  deposit,  to  wit,  188,740  francs. 

This  arrangement  was  carried  into  effect  on  June  6,  1896. 

Paris,  August  22,  1902. 

Gadtron, 
The  Liquidator  of  the  Universal  Company. 
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EXHIBIT  10. 

EXTRACTS  FROM  REPORTS  OF  THE  LIQUTDATOR  SHOWING 
LITIGATION  IN  FRANCE  AND  PANAMA,  PLEDGES,  SETTLE- 
MENTS WITH  CONTRACTORS,  ETC. 

[No.  1,  third  part.] 

MANAOSMBNT  OF  M.  BRUNBT,  FEBRUAKY  4,  1889,  TO  MARCH  8,  1890. 

M.  Bronet  came  into  office  on  the  4th  of  February,  1889.  On  this 
date  the  situation  of  the  enterprise  on  the  Isthmus  was  most  critical. 
The  liquidator  found  it  impossible  to  continue  the  works,  the  sadden 
stoppage  of  which,  the  sending  away  of  several  thousands  of  workmen 
might  bring  about  serious  troubles  and  irreparable  disasters.  The  con- 
tractors could  not  leave  their  workshops  and  reconcile  their  workpeople 
from  one  day  to  the  next,  and  they  were  not  disposed  to  give  up  these 
workshops  and  the  maUrid  until  after  their  respective  situations  had 
been  definitely  settled. 

In  short,  the  general  state  of  public  opinion  and  the-  disposition  mani- 
fested in  the  financial  world  at  the  commencement  of  1889  was  of  such 
a  nature  as  to  justify  the  liquidator  in  thinking  that  the  transfer  of  the 
work  to  a  new  company  was  not  absolutely  impossible.  It  was,  there- 
fore, necessary  to  proceed  with  a  certain  amount  of  prudence  and  not 
definitively  compromise,  by  too  prompt  action,  the  whole  future  of  the 
undertaking. 

On  the  other  hand,  if  this  favorable  hypothesis  was  not  realized,  it 
was  the  duty  of  the  liquidator  to  attempt  to  take  up  again  and  continue 
the  work  by  means  of  the  formation  of  a  company  of  construction. 

The  work  already  done,  the  considerable  quantity  of  materiel  brought 
to  Colombia  and  in  place  for  working,  had  an  incontestable  value  if  used 
to  continue  the  excavation  of  the  canal;  it  would  have  been  quite  a  differ- 
ent matter  had  the  scheme  been  definitively  abandoned.  Also,  the  works 
must  be  taken  care  of,  the  materiel  preserved  on  a  line  of  plants  of  75 
kilometers.  For  this  resources  were  deficient.  A  seizure  made  by  one 
of  the  contractors  on  the  Isthmus,  the  company  of  public  works  and  con- 
structions, of  money  in  the  hands  of  two  companies  in  Paris,  debtors  of 
the  Panama  Company,  made  sums  of  money  which  would  have  been 
very  useful  to  the  liquidator  unavailable. 

The  liquidator  suddenly  found  himself  deprived  of  large  capital  which 
he  expected  to  have  at  Panama,  and  on  which  he  had  counted  to  pay  the 
necessary  expenses  on  the  Isthmus.  About  the  10th  to  the  15th  of  Feb- 
ruary, 1889,  the  directors  of  the  Panama  Company,  contrary  to  the  instruc- 
tions of  the  liquidator,  had  paid,  under  the  influence  of  a  panic  and 
exaggerated  fears,  to  all  the  employees  working  on  the  Isthmus,  three- 
quarters  of  the  indemnity  in  proportion  to  the  length  of  their  service 
which  the  company  were  liable  for  in  the  case  of  dismissal  of  the  work- 
men. The  total  amount  of  the  payments  thus  made  was  1 ,582,000  francs. 
However  interesting  may  have  been  the  situation  of  those  employees. 
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these  payments  still  left  remaining  the  obligation  to  bring  back  to  France 
these  workmen  and  were  untimely,  occurring  as  they  did  just  at  the 
moment  when  the  liquidator  had  scarcely  at  his  disposal  the  necessary 
funds  to  avoid  the  whole  abandonment  of  the  scheme  and  the  disastrous 
consequences  of  that. 

On  the  other  hand,  the  liquidator  could  not  attempt  in  the  future  to 
form  a  company  for  the  accomplishment  or  finishing  the  canal  without 
having  previously  caused  the  formation  of  a  commission  of  examina- 
tion which  would  have  for  its  task  to  render  an  account  of  the  value  of 
the  work  accomplished,  of  the  machinery,  materials,  etc.,  and  give  an 
opinion  as  to  whether  the  work  could  be  accomplished,  and  under  what 
conditions.  It  was  necessary  to  provide  for  the  expenses  of  such  an 
investigation  and  to  take  steps  during  it  and  afterwards,  if  it  should  be 
necessary,  to  provide  for  the  protection  of  the  work  already  done  and 
for  keeping  in.condition  the  machinery,  etc. 

Above  all  it  was  important  to  avoid  any  sudden  interruption  of  work 
on  the  Isthmus.  After  the  9th  of  February,  1889,  the  liquidator  had 
entered  into,  with  four  large  contracting  firms — namely,  MM.  Artigue 
Sonderegger  &  Co.,  Baratoux,  Letellier  &  Co.,  M.  Eiffel,  Jacob — ^the 
agreements  and  pledges  (nantissements)  prepared  by  the  temporary 
administrators  and  authorized  by  the  tribunal. 

The  same  day  he  gave  them  bills  of  exchange  representing  the  amount 
they  had  earned  since  the  suspension  of  payment  up  to  the  9th  of  Feb- 
niary.  The  work  which  was  to  follow  was  also  to  be  settled  by  means 
of  bills  accepted  by  the  liquidation. 

The  18th  of  February  and  the  23d  of  March,  1889,  the  liquidator 
entered  into  identical  arrangements  with  M.  Slaven,  president  of  the 
American  Contracting  and  Dredging  Company,  in  that  case  the  pledge 
consisting  of  the  deposit  of  3,000  shares  of  stock  of  the  Panama  Rail- 
road Company,  which  pledge  was  made  in  the  American  manner. 

By  means  of  these  successive  agreements  the  work  has  been  continued 
on.  the  Isthmus  up  to  various  dates,  reaching  from  the  15th  of  March  to 
the  15th  of  May,  1889. 

But  the  liquidator  had  another  mission  to  fulfill.  In  appointing  him 
the  civil  tribunal  had  given  him  "the  most  extensive  powers,  notably 
to  cede  or  contribute  to  the  new  company  all  or  part  of  the  company's 
assets,  to  make  or  ratify  with  the  contractors  of  the  Panama  Canal  all 
agreements,  having  for  their  object  to  assure  the  continuation  of  the 
work." 

On  the  supposition  that  the  work  was  to  be  soon  resumed,  as  on  the 
supposition  that  the  liquidator  could  only  effect  the  establishment  of  a 
company  to  accomplish  it,  it  was  of  the  highest  interest  to  disengage  the 
liquidation  from  contracts  which  had  been  entered  into  with  burden- 
some conditions,  with  a  view  to  assure  the  very  prompt  construction  of 
the  canal  with  locks,  and  which  would  bear  heavily  upon  any  company 
disposed  to  undertake  the  continuation  of  the  work.  Moreover,  the 
liquidator  was  not  able  to  repossess  the  workshops  and  machinery,  etc 
(materiel),  which  had  been  turned  over  to  the  contractors  by  the  com- 
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pany  except  after  having  arranged  the  respective  claims  of  these  con- 
tractors. 

The  conditions  on  which  those  arrangements  were  made  varying 
according  to  the  original  arrangement  with  each  contractor  it  is  proper 
to  consider  them  separately. 

It  must  be  remembered  that  all  the  canceling  of  contracts  had  taken 
place  without  the  liquidator's  according  to  the  contractors  any  indemnity 
for  loss  of  profits  or  other  causes. 

<X)MPANY  OF  PUBLIC  WORKS  AND  CONSTRUCTIONS. 

The  company  of  public  works  and  constructions  had  remained  adverse 
to  all  the  arrangements  made  between  the  provisional  administrators 
and  the  other  large  contractors.  They  had  brought  several  suits  both 
before  and  after  the  suspension  of  payment. 

1.  On  the  6th  of  Septemt)er,  1888,  they  summoned  M.  Ferdinand  de 
Lesseps  and  the  council  of  administration  of  the  Panama  Company  for 
damages  before  the  tribunal  civil  of  the  Seine  on  account  of  certaip 
expressions  in  the  report  presented  on  the  Ist  of  August  to  the  ordinary 
general  meeting  of  stockholders. 

2.  On  the  7th  of  September,  1888,  they  summoned  the  Panama  Com- 
pany before  the  tribunal  of  commerce  of  the  Seine  to  be  condemned  to 
the  guarantee  of  the  sum  of  609,139  francs  claimed  from  the  company  of 
public  works  and  constructions  by  MM.  E.  Jacquemin  and  associates, 
sub-contractors. 

3.  On  the  13th  of  October,  1889,  the  society  of  public  works  and  con- 
struction raised  the  figure  of  the  preceding  demand  to  13,335,903.55 
francs.  They  also  demanded,  in  view  of  the  situation  of  the  company, 
to  be  guaranteed  by  it  against  the  claims  of  subcontractors,  and  claimed 
the  reimbursement  of  expenses  occasioned  by  the  stopping  of  the  works. 

4.  The  canal  company,  acting  on  the  advice  of  its  provisional  admin- 
istrators and  administrative  council,  on  the  7th  of  January,  1889,  sum- 
moned the  society  of  public  works  and  construction  before  the  tribunal 
of  commerce  for  payment  of  8,702,756.30  francs. 

6.  However,  under  date  of  the  13th  of  December,  1888,  the  society  of 
public  works  and  construction  had  made  seizures  by  way  of  garnish- 
ment, limited  finally  to  2,000,000  fi-ancs  by  an  order  of  the  president  of 
the  civil  tribunal,  of  debts  owing  to  the  Panama  Company  by  two  credit 
companies.  Thus,  as  has  been  said  above,  this  opposition  paralyzed 
resources  of  which  the  liquidator  had  great  need. 

On  the  28th  of  February,  1889,  there  took  place  between  the  liquida- 
tor and  the  company  of  public  works  and  constructions  a  transaction  on 
the  following  basis: 

1.  All  accounts  without  exception  between  the  parties  are  to  be  settled 
by  allowing  to  each  of  them  the  sums  held  by  them  at  the  date  of  the 
agreement. 

2.  The  parties  are  to  desist  from  all  suits  against  each  other. 

3.  All  previous  agreements  are  revoked. 
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4.  The  plante  with  all  the  machinery ,  etc.,  the  machinery  on  hand 
for  replacing  the  worn  or  broken  machinery,  the  fittings  and  supports 
of  the  machinery,  the  dwelling  houses,  the  other  buildings,  magazines, 
etc.,  existing  at  the  said  plants  are  to  be  turned  over  to  the  liquidation 
in  the  condition  in  which  they  may  be  and  such  as  they  shall  be  at  the 
time  of  the  turning  over. 

5.  The  final  deficiency  as  to  articles  to  be  furnished,  so  far  as  they 
have  been  furnished,  or  are  yet  to  be  furnished  by  the  canal  company, 
for  the  establishments  of  the  company  of  public  works  and  constructions 
shall  be  settled  at  a  sum  arranged  in  view  of  the  present  condition  of 
the  canal  company,  the  articles  to  be  turned  over  to  the  canal  company 
in  full  ownership. 

6.  The  company  of  public  works  and  constructions  chaiyes  itself  with 
the  settlement  of  the  accounts  of  Jacquemin,  and  desists  completely 
from  the  demand  which  it  has  made  against  the  company  as  guarantor. 

7.  The  company  of  public  works  and  constructions  likewise  renounces 
all  claim  against  the  company  on  account  of  the  ultimate  claims  of  its 
workmen. 

8.  The  canal  company  will  reimburse  the  amount  deposited  as  secu- 
rity and  the  guaranty  retained,  which  belonged  to  the  company  of  pub- 
lic works  and  constructions. 

9.  The  company  of  public  works  and  constructions  withdraws  from 
all  the  opposition  it  has  instituted. 

10.  The  parties  reciprocally  abandon  all  rights  of  recovery  and  claims. 
This  agreement  has  been  approved  by  a  judgment  of  the  Tribunal  of 

the  Seine,  dated  5th  of  March,  1889;  registered  on  the  19th  of  the  same 
month. 

CONCERN   OP  VIONAUD,    BASBAUD,    BLANLET7IL  A  CO. 

At  the  time  of  the  suspension  of  payment  the  position  of  these  con- 
tractors was  such  that  it  was  nec^essary  for  the  canal  company  during 
several  months  to  provide  for  the  payment  of  their  workmen. 

On  account  of  the  condition  of  the  company,  the  provisional  admin- 
istrators were  compelled  to  limit,  and  finally  to  stop,  that  favor.  On 
the  23d  April,  1889,  Messrs.  Vignaud,  Barbaud,  Blanleuil  &  Co.  pro- 
ceeded againnt  the  liquidator  to  have  their  contracts  annulled,  for  the 
pajrment  of  16,000,902  francs  8  centimes,  and  for  the  reimbursement  of 
the  sum  of  2,265,000  francs,  representing  their  security  and  money 
retained  as  guaranty.  The  liquidation  has  made  a  cross  demand, 
amounting  to  8,658,705  francs  65  centimes. 

During  the  course  of  these  proceedings  the  company  of  Vignaud,  Bar- 
baud,  Blanleuil  &  Co.  has  been  thrown  into  judicial  liquidation  by  a 
judgment  of  the  tribunal  of  commence,  dated  May  4,  1889. 

The  tribunal  has  converte<l  the  judi(»ial  liquidation  into  a  bankruptcy 
proceeding,  by  judgment  of  June  15,  1889. 

M.  Mauger,  the  bankruptcy  syndic,  has  revived  the  suit  on  June  26, 
1889,  and  submitte<l  propositions  of  settlement.  The  negotiations  had 
not  terminated  at  the  time  of  the  resignation  of  M.  Brunet 
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Accordingly,  the  suit  is  still  pending  before  the  civil  tribunal. 

The  liquidator  has  since  made  definitive  arrangements  with  the  five 
contracting  concerns  who,  on  the  request  of  the  provisional  administra- 
tors and  afterwards  his  own  request,  consented  to  continue  the  works 
on  the  Isthmus.  These  five  concerns  are  MM.  Artigne,  Sonderegger  & 
Co.;  Eiffel;  Baratoux,  Letellier  &  Co.,  Jacob,  and  The  American  Con- 
tracting and  Dredging  Company. 

CONCERN  OP  AliTIGUB,    SONDEREGGER  A  CO. 

On  the  25th  of  April,  1889,  the  liquidator  canceled  the  contract  with 
Messrs.  Artigue,  Sonderegger  &  Co.  on  the  following  conditions: 

1.  Messrs.  Artigue,  Sonderegger  &  Co.  abandon  all  their  rights  to 
damages  of  any  kind  that  may  be  due  from  the  company. 

2.  The  canal  company  recovers  all  the  machinery,  etc.,  and  accesso- 
ries in  the  condition  in  which  they  may  be  found,  and  discharges  the 
concern  from  all  responsibility  for  them. 

3.  The  ultimate  arrangement  as  to  the  work  actually  perfontied 
shall  be  arranged  in  conformity  with  the  contracts.  And  to  determine 
the  quantity  exactly  of  cubic  meters  excavated,  there  shall  be  a  joint 
measurement  on  the  ground. 

According  as  the  results  of  that  verification  shall  give  a  cubic  measure 
greater  or  less  than  that  actually  paid  for  by  the  company,  there  is  to 
result  a  debit  or  credit  for  Messrs.  Artigue,  Sonderegger  &  Co.,  who  are 
to  pay  all  expenses. 

The  settlement  shall  be  by  bills  (traites). 

4.  All  preceding  agreements,  with  the  exception  of  the  transaction 
constituting  the  pledge  of  9th  of  February,  1889,  are  annulled  and  can- 
celed. 

This  agreement  has  been  executed;  the  measurement  on  the  ground 
has  taken  place  and  the  contracting  concern  has  been  found  to  be  a 
debtor  for  the  sum  of  319,264.66  frs.  which  it  has  paid  in  bills  on  the 
26th  August,  1889. 

CONCERN  OF  M.    EIFFEL. 

The  .definitive  arrangement  with  M.  Eiffel  took  place  on  the  11th  of 
July,  1889.  After  an  examination  of  their  respective  claims,  the  parties 
agreed  upon  the  following  points: 

1.  The  two  parties  hold  themselves  free  of  all  engagements,  under 
reserve  of  the  regulation  provided  in  No.  4  hereinafter  and  under  the 
benefit  of  the  restitution  which  is  hereinafter  explained. 

M.  Eiffel  has  received  from  the  company  allowances  on  account  and 
advances,  to  be  repaid  for  the  putting  in  place  and  furnishing  of  the 
things  necessary  for  the  construction  of  8  locks. 

These  allowances  and  advances  were  to  cover  not  only  the  value  of 
the  supporting  works  and  the  articles  but  also  the  expenses  attending 
their  preservation  and  alteration  up  to  the  completion  of  the  canal  work 
if  the  canal  work  had  been  carried  to  a  conclusion.  They  comprise, 
besides,  a  part  of  the  remuneration  of  the  contractor  up  to  the  finishing 
of  the  locks. 
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It  has  resulted  from  reports  made  from  the  Isthmus^  by  order  of  the 
liquidator,  that  M.  Eiffel  has  complied  with  his  engagements  so  far  as 
concerns  the  installations  and  the  articles  necessary  for  the  construction 
of  the  8  locks,  but  the  interruption  of  the  work  put  a  stop  to  the  expenses 
hereinabove  mentioned  and  left  the  contractor  a  portion  of  the  benefits 
which  did  not  arise  from  a  finished  work. 

In  these  circumstances  it  appeared  just  to  the  liquidator  to  make 

M.  Eiffel  restore  a  part  of  the  allowances.    This  restitution  has  been 

fixed  by  agreement  at  the  sum  of  3,000|000  francs,  which  M.  Eiffel  has 

paid  to  the  liquidation;  that  is  to  say: 

Francs. 

In  money 2, 280, 082 

In  notes 300,000 

By  abandoning  the  money  retained  as  guaranty  by  the  com- 
pany         419,918 

3,000,000 

2.  M.  Eiffel  turns  over  to  the  liquidator  ail  the  lai*ge  and  small  mate- 
riel, the  machines,  constructions,  implements,  supplies  of  all  sorts,  as 
well  as  the  tracks,  dams,  supporting  works,  houses,  buildings,  magazines, 
sheds,  etc.,  all  of  these  in  the  condition  in  which  they  may  be  on  the 
Isthmus,  without  any  exception  or  reservation. 

M.  Eiffel  puts  at  the  disposition  of  the  liquidator  in  the  condition  of 
manufacture  in  which  they  may  be  the  materials  of  ail  kinds  destined 
for  the  locks,  and  at  present  in  the  plants  on  the  Isthmus,  or  in  the 
shops  and  factories  of  M.  Eiffel  and  the  shops  of  those  furnishing  them 
to  him  in  France. 

The  inventory  of  the  materiel  shall  be  delivered  within  eight  days  to 
the  liquidator,  who  will  take  charge  of  said  things. 

M.  Eiffel  will  remain  chargeable  for  one  year  with  the  expense  for  rent 
of  the  ground  on  which  these  materials  are  or  may  be  placed. 

M.  Eiffel  becomes  personally  responsible  for  all  claims  which  may  be 
made  by  those  furnishing  the  materials  to  him  on  his  order;  he  can  not, 
on  this  ground,  have  any  recourse  against  the  company. 

3.  The  company,  which  has  already  taken  charge  of  the  material  and 
installations  in  the  condition  in  which  they  were  found,  gives  M.  Eiffel 
a  release  of  responsibility  for  them;  there  shall  be  settled  a  definitive 
arrangement  as  to  the  work  which  has  been  done  by  M.  Eiffel. 

4.  The  debit  or  credit  which  may  result  therefrom  for  M.  Eiffel  will 
represent  the  settlement  of  all  accounts.  The  settlement  shall  be  in 
bills  returned  by  M.  Eiffel,  or  in  acceptances  by  the  liquidator  if 
M.  Eiffel  is  found  to  be  a  creditor. 

5.  The  liquidator  will  restore  within  three  days  after  the  judgment 
of  confirmation  the  bills  and  values  belonging  to  M.  Eiffel  either  as 
guaranty  retained  or  as  security. 

6.  The  pledging  of  February  9,  1889,  is  continued  in  force. 

7.  The  present  agreements  will  be  definitive  after  they  have  been 
approved  by  the  tribunal  at  the  instance  of  the  liquidator. 
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8.  Each  party  shall  pay  half  of  the  expenses  of  registration  and 
approval  by  the  tribunal. 

This  agreement  was  approved  by  a  judgment  of  the  tribunal  of  the 
Seine  dated  July  31,  1889,  registered  the  6th  of  August  following. 
.  In  execution  of  article  4  of  this  convention  the  status  of  the  work 
done  by  the  concern  has  been  established  by  the  parties  acting  m  accord, 
and  M.  Eiffel  has  been  recognized  as  a  creditor  to  the  amount  of 
853,896.75  francs,  which  has  been  paid  him  in  bills  accepted  by  the 
liquidator. 

OONGERN   OF  BARATOUZ,    LETBLLISR  A  CO. 

The  arrangement  with  Baratoux,  Letellier  &  Co.  has  been  concluded 
on  the  23d  October,  1889,  on  the  following  conditions: 

1.  The  parties  are  held  released  from  all  engagements  whatever  and 
renounce  on  both  sides  all  claims; 

2.  The  contractors  abandon  to  the  canal  company  a  part  of  the 
materiel  and  installations  belonging  to  them; 

3.  The  company  takes  charge  in  the  condition  in  which  they  are 
found  all  materiel  and  installations  which  belong  to  it  and  releases  the 
contractor  from  his  responsibility; 

4.  The  definitive  settlement  of  the  amount  of  work  performed  by  the 
contractors  has  resulted  in  a  credit  of  433,586.72  francs  in  favor  of  the 
contractors; 

The  liquidator  accepts,  up  to  that  amount,  bills  drawn  by  MM.  Barar 
toux,  Letellier  &,  Qo. 

5.  The  pledge  of  February  9,  1889,  is  continued  in  force; 

6.  All  accounts  are  respectively  closed  and  ended; 

7.  The  agreement  will  be  definitive  after  approval  by  the  tribunal. 

This  convention  has  been  approved  by  a  judgment  of  the  civil  tri- 
bunal of  the  Seine,  dated  November  20,  1889,  registered  December  7  of 
the  same  year. 

CONCERN   OF  JACOB. 

The  dissolution  of  the  contract  with  the  Jacob  concern  could  not  be 
effected  by  M.  firunet  on  account  of  the  number  and  large  amount  of 
the  claims  presented  by  the  contractor. 

The  examination  of  these  claims  was  commenced  by  M.  Brunet  before 
he  ceased  to  act,  but  their  settlement  remained  in  suspense  and  is  being 
arranged  at  present. 

AMERICAN   CONTRACTING   AND   DREDGING  C»MPANY. 

The  settlement  of  the  affairs  of  this  concern  requires  waiting  for  an 
expert  examination  now  going  on  to  determine  the  cubic  excavation 
done  by  them  in  a  limited  section  of  the  canal. 

This  controversy  was  not  arranged  by  M.  Brunet  during  his  incum- 
bency, and  is  still  under  discussion. 

Besides  these  five  great  concerns  there  existed  contracts  of  less  impor- 
tance, the  definitive  settlement  of  which  had  not  been  accomplished  on 
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account  of  disagreementB  between  the  company  and  the  contractors. 
These  are  the  contracts  with  Nercam  and  Piza,  Lindo,  Baudouin  &,  Co. 

NERCAM   CONCERN. 

M.  Nercam,  chai^ged  in  the  month  of  January,  1886,  with  works  of 
derivations  to  the  canal,  demanded  the  dissolution  of  his  contract,  the 
payment  for  the  work  executed,  and  compensation  for  the  injury  which 
had  been  caused  him,  to  the  total  amount  of  1,200,000  francs. 

By  Judgment  of  December  11,  1889,  the  civil  tribunal  of  the  Seine  has 
declared  the  contract  dissolved  and  has  condemned  the  liquidation  to 
pay  to  this  contractor,  for  the  two  chief  reclamations,  a  total  sum  of 
350,000  francs,  but  to  accord  to  the  liquidator  a  delay  of  a  year  to  free 
himself. 

PIZA,    LINDO  A  BAUDOUIN  CONCERN. 

An  identical  solution  has  intervened  for  these  contractors,  charged 
like  the  preceding  with  works  of  derivations  on  the  canal,  who  claim 
307,023  francs,  though  on  March  26, 1890,  the  civil  tribunal  of  the  Seine 
pronounced  the  dissolution  of  the  contract  and  condemned  the  liquida- 
tion to  pay  to  that  concern  a  sum  of  204,970.76  francs,  in  which  total 
were  107,023  francs,  the  amount  of  the  retained  guaranty,  and  gave  the 
liquidator  a  year  in  which  to  settle. 

The  retaking  of  materiel  by  the  agents  of  the  liquidation  on  the 
Isthmus  and  the  restoration  of  the  plants  have  given  rise  to  no  compli- 
cation. 


[Extract  from  second  report  of  the  liquidator.] 

On  the  2d  of  December,  1890,  a  seizure  was  made,  or  attachment  in 
the  hands  of  the  Lottery  Bond  Company,  of  prizes  due  and  to  become 
due  to  the  liquidation  upon  bonds  held  by  that  company.    *    *    * 

The  individual  proceedings  taken  by  several  shareholders  created 
many  difficulties,  which  would  only  increase  if  a  solution  was  not  arrived 
at  without  delay. 

On  the  other  hand  recent  publications  by  journals  in  America  and 
Colombia  revealed  the  fact  that  the  United  States,  knowing  how  much 
more  rapidly  and  inexpensively  the  Panama  Canal  can  be  built  than 
any  other,  was  awaiting  the  moment  when  it  could  get  the  benefit  of 
the  work  commenced  and  bring  it  to  a  conclusion  with  small  expense 
without  taking  any  account  of  the  efforts  and  the  sacrifices  previously 
made. 

The  Republic  of  Colombia  was  commencing  to  regard  with  a  less 
hostile  eye  the  American  views. 

The  civil  tribunal  of  the  Seine,  doing  what  an  extraordinary  general 
meeting  of  the  stockholders  of  the  Panama  Company  had  not  been  able 
to  do,  since  such  a  meeting  had  been  found  to  be  impossible,  gave  the 
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liquidator  the  moet  extensive  powers — "  notably  to  cede  or  contribate 
to  any  new  company  the  whole  or  part  of  the  company  assets." 

In  some  months,  perhaps  in  some  weeks,  the  difficulties  experienced 
by  the  liquidator  would  have  increased  to  such  a  point  as  to  render 
impossible  the  execution  of  this  mission  (mandat). 

It  was  necessary,  then,  quickly  to  arrive  at  one  of  two  solutions: 

The  constitution  of  a  new  company,  for  the  construction  of  the  canal, 
or,  all  hope  of  recommencing  the  work  being  finally  abandoned,  the 
liquidation  to  be  finished  (la  liquidation  effective).  Assuredly,  not- 
withstanding the  expressed  wishes  of  a  great  many  bondholders,  it  was 
not  to  be  expected  that  Parliament  would  guarantee  or  patronize  an 
undertaking  which  is  of  a  private  character.  *  *  *  It  did  not  suit 
the  Government  or  Parliament  to  cause  hopes  to  arise  which  might  once 
again  transform  themselves  into  cruel  deceptions. 

But  it  was  not  to  be  overlooked  that  there  exists  an  amount  of  mate- 
rial, machines,  etc.  (un  materiel),  which  was  very  important,  and 
which  has  no  value  if  the  work  of  the  canal  is  not  resumed,  and  a  total 
of  works,  constructions,  materials,  workshops,  which  return  to  Colom- 
bia if  there  should  be  a  complete  abandonment  of  the  enterprise  unhap- 
pily interrupted. 

THE  JACOB  CONCERN. 

M.  Jacob  claimed  from  the  liquidation  for  damages  resulting  from  the 
breach  of  his  contract:  The  concession  to  other  concerns  or  execution 
by  the  company  itself  of  works  which  should  have  been  given  to  him; 
failure  to  receive  in  due  time  or  condition  materiel  to  be  furnished;  delay 
in  the  execution  of  certain  dredgings;  payment  of  bills  f6r  articles  in- 
tended to  replace  others,  etc. ;  the  stopping  of  the  work  by  the  fault  of 
the  company;  a  material  error  in  accounts;  loss  by  exhange  of  money, 
and  finally  for  exx>ense  of  preservation  and  protection  of  materiel,  a 
sum  of  8,826,973.22  francs. 

The  liquidator  considered  that  all  these  demands  should  be  resisted. 
It  appeared  to  him  after  a  revision  of  the  invoicres  that  there  was  due  to 
the  concern  only  the  sum  of  553,065.50  francs.  There  was  to  be  added 
to  that  sum  the  guaranty  in  the  safe  of  the  company  and  belonging  to 
M.  Jacob,  250,000  francs. 

As  a  result  a  transaction  took  place  between  the  liquidator  and  M. 
Jacob  on  July  25,  1890. 

The  definitive  statement  of  the  sum  remaining  due  to  the  latter  to 
settle  all  accounts  has  been  arranged  at  803,065.50  francs. 

The  liquidator  has  accepted,  to  that  amount,  bills  drawn  by  M.  Jacob 
and  bearing  3}  per  cent  interest,  the  said  notes  guaranteed  by  special 
pledge  (nantissement)  of  the  shares  of  the  Panama  Railroad  Company 
already  turned  over  to  the  contractor. 

M.  Jacob  has  abandoned  to  the  liquidation  all  the  materiel,  installa- 
tion and  construction  implements,  movable  property,  and  supplies  of 
whatever  kind  belon^ng  to  him  on  the  Isthmus. 
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The  parties  have  reciprocally  released  each  other  from  every  engage- 
ment and  renounced  all  ulterior  claims.  This  convention  has  been 
approved  by  a  judgment  of  the  civil  tribunal  of  the  Seine,  dated  July 
30,1890. 

MinVIBR-ROCHET  CONCERN. 

In  the  course  of  a  controversy  between  the  contractors  and  the  com- 
pany the  latter  has  placed  in  the  hands  of  MM.  Ehrmann  &  Co.,  bank- 
ers at  Panama,  a  guaranty  of  100,000  piasters. 

As  a  result  of  an  expert  examination  the  liquidation  was  condemned 
on  July  16,  1890,  by  the  tribunal  of  commerce  of  Panama  to  pay  the 
contractors  200,001  piasters  53  centimes. 

The  liquidator  having  appealed  from  that  decision,  MM.  M^tivier  and 
Rochet  made  offers  of  settlement  It  has  been  agreed  that  the  liquida- 
tor is  to  pay,  to  settle  all  accounts,  including  interests  and  expenses, 
98,000  piasters,  and  withdraw  from  the  hands  of  MM.  Ehrmann  &  Co. 
2,000  piasters.  This  agreement  was  approved  the  13th  of  September, 
1890,  by  the  superior  tribunal  of  the  district  of  Panama  and  has  been 
executed. 

AFFAIR  OF  THE   AMERICAN  OONTRACTINO   AND   DREDOINQ   COMPANY. 

Mr.  H.  Slaven,  representing  this  concern,  claimed  for  work  performed 
since  the  dissolution  of  the  Panama  company  the  payment  for  which 
was  guaranteed  by  titles  subscribed  the  8th  of  January.  6th  of  March, 
11th  of  June,  1889,  and  by  a  pledge  of 

Francs. 

3,000  shaies  of  the  Panama  Railroad  stock 2, 579, 510. 56 

Interest 132,091.97 

Hisguaranty  retained 300, 000. 00 

In  addition,  on  account  of  a  litigation  prior  to  the  dissolu- 
tion of  the  Panama  company 600, 000. 00 

3,611,602.53 
At  the  end  of  December,  1890,  the  obligations  subscribed  and  several 
times  renewed  not  having  been  paid  when  due,  Mr.  H.  Slaven  mani- 
fested his  intention  of  realizing  on  his  pledge. 

The  importance  was  realiased  of  maintaining  in  the  hands  of  the  bond- 
holders the  ownership  of  the  shares  in  the  American  Railway;  inspired 
with  this  thought,  the  liquidator  sought  means  to  set  free  the  3,000 
shares  held  by  Mr.  H.  Slaven. 

By  the  terms  of  an  agreement  of  the  3l8t  of  December,  1890,  executed 
on    the    10th  of  January,   1891,   the  liquidator  turned  over  to  Mr. 

H.  Slaven: 

Fiancs. 
In  money  and  dividends  received  on  the  Panama  Rail- 
road shares  1,717,037.70 

7,500  lottery  bonds  at  their  value  on  January  10, 1891 562, 500. 00 

2,279,537.70 
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Mr.  II.  Slaven  has  surrendered  to  the  liquidation  the  obligations 
which  he  has  in  his  hands  and  the  3,000  shares  o!  railroad  Ftock  and 
the  parties  have  renounced  all  claims. 

Admitting,  which  is  improbable,  that  the  7,500  lottery  bonds  would 
have  been  realized  at  75  francs,  this  agreement  resulted  in  the  abandon- 
ment by  Mr.  H.  Slaven  of  a  sum  of  1,332,064.83  francs  of  his  pretensions. 

MAROLLB  AFFAIR. 

On  the  20th  of  March,  1889,  M.  Marolle,  civil  engineer,  to  whom  had 
been  confided  the  admission  of  proceeding  in  concurrence  with  two 
Colombian  engineers  to  the  work  of  measuring,  marking,  and  platting 
of  the  250,000  hectares  of  land  conceded  to  the  Panama  Company  in  exe- 
cution of  the  law  of  concession  of  18th  of  May,  1878,  sued  the  liquidation 
for  payment  of — 

Fiancs. 

1.  The  second  half  of  the  sum  he  claimed  to  be  due  to  him 

for  his  services 405, 705. 00 

2.  Payment  for  a  supplemenary  measurement  not  contem- 

plated by  the  agreement  with  the  company 205, 313. 75 

611,018.75 
By  judgment  of  the  2l8t  of  May,  1890,  the  tribunal  of  the  Seine  has 
disallowed  the  second  claim  of  M.  Marolle  and  has  suspended  his  claim 
for  payment,  giving  the  liquidator  four  months  in  which  to  examine  ^d 
have  the  Colombian  Government  examine  the  plats  made  by  Marolle,  and 
has  condemned  the  liquidation  to  pay  M.  Marolle  provisionally  250,000 
francs,  giving  him  until  December  31,  1890,  to  make  payment  At  the 
expiration  of  that  suspension  M.  Marolle  demanded  of  the  tribunal  the 
execution  of  the  judgment  of  the  2l8t  of  May,  1890,  and  the  payment  of 
his  credit,  namely,  405,705  francs.  The  liquidator  claimed  that  the 
condemnation  of  the  2l8t  of  May,  1890,  was  only  conditional;  that  the 
condition,  that  is  to  say,  the  delivery  of  exact  plats  prepared  in  conformity 
to  the  requirements  of  the  Colombian  laws  and  signed  by  the  two  Colom- 
bian engineers,  had  not  been  complied  with. 

The  tribunal,  by  judgment  of  June  17,  1891,  held  that  the  matter  was 
res  judicata  and  condemned  the  liquidator  to  pay  M.  Marolle  the  bal- 
ance of  his  credit,  "but  only  on  the  day  on  which  M.  Marolle  shall  have 
given  him  possession  of  plats  signed  by  the  two  official  colleagues  and 
complying  with  the  conditions  required  for  submiasion  to  the  approval 
of  the  Colombian  Government." 
This  putting  into  possession  has  not  taken  place. 

NEBCAM   AFFAIR. 

The  civil  tribunal  of  the  Seine,  by  judgment  of  December  11,  1889, 
condemned  the  liquidation  to  pay  M.  Nercam,  former  contractor  of  the 
Panama  company,  the  sum  of  305,000  francs  for  work  and  damages,  and 
gave  the  liquidator  a  year  in  which  to  pay. 
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At  the  expiration  of  that  time  the  heirs  and  representatives  of  M. 
Nercam,  who  had  inscribed  a  mortgage  under  the  judgment  upon  the 
immovable  property  in  the  Rae  Caumartin,  proceeded  to  the  seizure  of 
that  immovable,  which  was  already  effected  by  several  other  judicial 
mortgages. 

A  judgment  of  March  28, 1891,  having  converted  the  sale  upon  seizure 
into  a  sale  upon  judicial  publication,  the  immovable  property  was  put 
up  for  sale  the  13th  of  June,  1891,  at  the  fixed  minimum  of  1,500,000 
francs,  and  did  not  find  a  purchaser.  A  new  offer  was  made  at  the  re- 
duced price  of  1,000,000  francs  without  resulting  in  bids  on  the  12th  of 
August,  1891,  and  the  affair  was  postponed.  The  mortgage  creditors 
showed  great  impatience  and  a  new  offer  of  sale  is  to  be  expected  soon. 

AFFAIR  OF   LAURILLIABD,  FLEURY,  AND   OTHERS. 

Some  few  bondholders  of  the  Panama  Company  have  obtained  before 
the  justice  of  the  peace  in  some  instances  and  before  the  civil  tribunal 
of  the  Seine  judgments  which  have  condemned  the  liquidator  to  pay 
them  the  amounts  of  their  coupons  overdue  and  the  amount  of  their 
bond. 

The  liquidator  has  solicited  and  obtained  from  these  tribunals  sus- 
pensions, during  which  he  hoped  to  realize  combinations  which  by 
improving  the  fate  of  the  bondholders  might  perhaps  do  away  with 
the  personal  feeling  which  has  been  shown  in  the  prosecutions. 

£vents  have  not  permitted  the  liquidator  to  attain  that  end  before  the 
expiration  of  the  suspensions  accorded  by  the  tribunals,  and  two  bond- 
holders have  proceeded  successively  to  the  attachment  of  movables  of 
the  liquidation,  lottery  bonds  not  issued,  and  a  sum  of  15,081.50  francs 
in  money. 

The  liquidator  instituted  before  the  court  a  demand  to  have  declared 
void  these  different  seizures  of  movables  which  constitute  the  necessary 
implements  of  the  liquidation,  on  sums  declared  unseizable  by  a  statute, 
on  property  which  the  liquidator  alone  has  the  power  to  negotiate. 

These  proceedings  are  pending. 

The  liquidator  has  considered  it  his  duty  to  defend  step  by  step  and 
to  the  last  extremity  the  assets  of  the  liquidation  against  proceedings 
by  individuals,  and  not  to  contribute  to  have  those  assets  become  the 
prize  of  the  race  course  and  be  absorbed  by  certain  creditors  whose 
situation  enables  them  to  make  advances,  to  the  detriment  of  all  the 
others. 

Further  reference  will  be  made  hereafter  to  the  situation  created  by 
these  isolated  proceedings  and  to  the  necessity  of  getting  them  dis- 
engaged. 

AFFAIR  VIGNAUD,  BARBAITD,  BLANLBUIL   A  (X). 

The  action  between  this  concern  and  the  liquidation  is  still  pending. 
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VARIOUS   PR0GSEDIN08  IN  COLOMBIA. 

Various  proceedings  are  still  pending  in  Ck)lombia;  the  controversies 
in  court  permit  one  to  hope  they  can  be  regulated  in  France  by  means 
of  transactions  which  will  be  submitted  to  the  confirmation  of  the  civil 
tribunal  of  the  Seine;  as  the  others  before  the  judges  in  Colombia  con- 
form to  a  legislation  and  a  procedure  very  different .  from  ours,  the 
liquidator  can  not  anticipate  what  will  be  the  issue  of  them. 


[Third  Report  of  the  liquidator.] 

The  third  report  of  the  liquidator  (made  after  the  Parliament  had 
been  induced  to  pass  the  act  of  July,  1893,  and  after  the  formation  of 
the  new  company  had  begun)  contains  the  following: 

The  litigation  has  had  extensive  progress  in  the  period  between 
November  12,  1891,  and  July  1,  1893,  the  date  of  the  promulgation  of 
the  law  concerning  the  liquidation.  I  consider  it  my  duty  to  give  here, 
as  in  my  preceding  reports,  an  exposition  of  these  matters. 

NBRCAM   AFFAIR. « 

At  the  auction  of  August  12,  1891,  the  immovable  property  of  the 
Panama  company,  No.  46  Rue  Caumartin,  Paris,  did  not  find  a  pur- 
chaser at  the  minimum  price  of  1,000,000  francs.  It  was  again  offered 
for  sale  at  the  the  minimum  of  800,000  francs,  without  result,  on  the 
9th  of  December,  1891.  Finally  on  February  13,  1892,  M.  Jules  Jaluzot 
became  the  purchaser  for  600,050  francs. 

A  settlement  was  made  among  the  mortgage  creditors  as  to  the  said 
sum  of  600,050  francs,  and  resulted  in  a  friendly  arrangement,  as  the 
result  of  which  several  debts  of  the  company  have  been  entirely 
extinguished. 

These  are  those  of:  (1)  M.  Fleury;  (2)  M.  Nercam,  suitor;  (3)  M.  Ehr- 
mann, transferee  of  a  part  of  the  Nercam  debt;  (4)  MM,  R.  T.  Son- 
deregger  &  Co.  (contract  as  to  work  at  Bohio-Soldado). 

Finally,  Messrs.  Baudouin  and  Piza  Lindo,  admitted  for  a  credit  of 
208,721.59  francs,  received  only  a  sum  of  101,079  francs. 

AFFAIR  OP   VIGNAUD,  BARBAUD,  BLANLBUIL  A   CO.O 

The  situation  has  not  changed. 

AFFAIR   MAROLLE.<> 

This  matter  has  been  settled. 

Carrying  out  the  provisions  of  the  judgment  of  June  17,  1891,  that 
is  to  say,  the  turning  over  by  M.  Marolle  of  plans  signed  by  his  two 
official  colleagues,   and  conforming  to  the  conditions   necessary  for 

«  See  of  Second  Report. 
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submission  to  the  approval  of  the  Colombian  Government,  M.  Marolle 
has  claimed  the  payment  of  his  credit,  that  it  is  to  say,  405,705  francs. 
On  July  5,  1892,  'there  took  place  between  M.  Marolle  and  M.  Mon- 
chicourt  a  transaction  by  the  terms  of  which  the  liquidator  agreed  to 
pay  to  M.  Marolle,  after  approval  of  such  agreement  by  the  court,  a 
sum  of  300,000  irancs  to  settle  all  accounts. 

This  transaction  was  approved  by  judgment  of  the  council  chamber 
of  the  court  dated  July  13,  1892,  and  has  been  executed  by  payment  to 
M.  Marolle  on  the  28th  of  the  same  month. 

VABIOUS  PBOCSBDINOS  IN  COLOKBIA.<> 

Trufley  transaction, — Among  other  proceedings  brought  before  the 
Colombian  tribunal  against  the  Panama  company,  or  the  liquidator,  eight 
have  been  terminated  by  a  transaction  concluded  at  Paris  with  M.  Trufley, 
representing  the  various  parties  interested. 

These  affairs  were  of  different  kinds;  they  consisted: 

1.  In  demands  in  reflation  of  accounts  and  indemnities  of  canceled 
contracts  by  the  contractors  or  work  people  of  the  enterprise,  Brochet  & 
Giani,  Gay,  Papis,  Panzani; 

2.  In  a  demand  for  indemnity,  introduced  by  an  afpricultural  and 
industrial  society  called  Playa  de  Flor,  on  account  of  the  loss  of  a  sloop 
l)elonging  to  it; 

3.  Finally,  in  a  demand  for  indemnity  on  account  of  dismissal  made 
by  an  agent  of  the  company  named  Pellissier,  and  by  the  widow  of 
another  agent,  Mme.  Girod. 

The  demands  of  the  contractors  and  workmen  and  of  the  Playa  de 
Flor  Company  were  stated  in  piasters,  and  amounted  to  a  total  of  919,601 
piasters.  Those  of  M.  Pellissier  and  Mme.  Girod,  stated  in  francs,  rep- 
resented the  sum  of  6,333  francs.  After  a  transaction,  dated  March  11, 
1892,  all  these  proceedings  have  been  terminated  by  a  payment  con- 
sented to  by  the  liquidator  of  a  round  sum  of  120,000  piasters,  that  is  to 
say,  444,000  francs,  at  3.70  francs  the  piaster,  which  the  agent  of  the 
parties  interested  charged  himself  with  dividing  among  them.  The 
payment  was  to  be  effected  after  approval  by  the  tribunal  by  transmit- 
ting to  M.  Trufley  of  5,208  lottery  bonds,  the  value  of  each  bond  calcu- 
lated at  85.25  francs  (note  these  bonds  were  then  quoted  on  the  bourse 
at  72  francs). 

This  transaction  was  presented  to  the  tribunal  for  approval,  but  the 
chamber  of  the  council,  by  judgment  of  25th  of  August,  1892,  did  not 
consider  itself  required  to  approve  it  except  as  concerned  the  affair  of 
Gay,  in  which  a  minor  was  found  to  be  interested,  holding  as  to  the 
rest,  **that  it  belonged  to  the  liquidator  according  to  the  terms  of  the 
powers  which  have  been  conferred  upon  him  to  enter  into  transactions 
(detransiger),  if  he  finds  it  useful  without  authorization  by  the  courts. '' 

Tanguy  affair, — According  to  a  contract  of  May  28, 1884,  the  company 

«  See  of  Second  Report. 


Digitized  by  VjOOQLC 


296  The  Panama  Canal  Tith'-ExhihU  10. 

had  conceded  to  M.  Am^^  Lig^e  a  lot  of  lands  to  be  excavated,  calcu- 
lated by  the  contract  at  200,000  cubic  meters,  at  a  place  called  ^'Les 
Buttes  de  Pena  Blanca,*'  between  kilometers  21  k.  870  m.  and  23.  This 
contract  was  transferred  after  the  death  of  M.  Lig^  to  M.  Tanguy  by  a 
substitution  dated  24th  October,  1884. 

According  to  an  agreement  of  the  3d  of  January,  1888,  this  contract 
was  dissolved,  but  the  parties  not  being  able  to  agree  as  to  their  respec- 
tive accounts,  the  Canal  Company  obliged  itself  by  the  said  convention 
to  turn  over  provisionally  to  the  safe  of  M.  Henry  £hrmann,  banker  at 
Panama,  the  sum  of  120,000  piasters  as  guaranty  for  the  indemnities 
which  might  be  allowed  to  M.  Tanguy  by  a  definitive  decision  of  the 
courts  having  jurisdiction.  M.  Tanguy  carried  his  demand  for  indemnity 
before  the  Colombian  judges,  and  after  a  long  proceeding  there  was, 
on  May  19,  1892,  a  judgment  of  the  tribunal  of  commerce  of  Panama 
condemning  the  liquidator  to  pay  M.  Tanguy  the  sum  of  124,268.33 
(piasters). 

The  representative  of  the  liquidator  in  advising  him  of  that  decision 
informed  him,  after  having  taken  the  advice  of  the  counsel  of  the  liqui- 
dation at  Panama,  that  this  judgment  if  taken  before  the  appellate 
tribunals  could  only  be  confirmed,  and  that  the  amount  would  only  l)e 
augmented  by  a  condemnation  in  the  costs,  while  on  the  other  hand  it 
was  possible  to  settle  by  abandoning  to  M.  Tanguy  the  120,000  piasters 
on  deposit  with  M.  Ehrmann. 

But  the  liquidator  was  served  with  oppositions  at  Paris  of  the  sums 
due  to  M.  Tanguy,  oppositions  not  made  regular  by  proceedings  at 
Panama,  and  consequently  without  effect  according  to  the  jurisprudence 
of  the  Colombian  tribunals.  The  liquidator,  after  having  brought  the 
facts  to  the  knowledge  of  the  opposing  parties  and  having  waited  the  time 
necessary  to  permit  these  to  regularize  their  proceedings,  caused  to  be 
submitted  to  the  Colombian  judges  the  question  of  the  validity  of  these 
oppositions. 

On  July  19, 1892,  the  superior  tribunal  of  Panama  judging  in  last  resort 
declared  void  and  of  no  effect  the  attachments  in  Paris.  • 

In  consequence  a  transaction  was  concluded  on  July  3,  1892,  by  the 
terms  of  which  this  affair  was  terminated  by  the  abandonment  to  M. 
Tanguy  of  the  120,000  piasters  on  deposit  with  M.  £hrmann.  This 
transaction  was  approved  by  judgment  of  the  superior  tribunal  of  Panama 
dated  July  25,  1892. 

Imx  affair. — By  the  terms  of  a  contract  dated  October  1,  1888,  M.  A. 
Lux  engaged  himself  to  furnish  to  the  company  40,000  ties  for  ordinary 
railroad  tracks.  The  delivery  of  these  40,000  ties  was  to  be  effected 
as  follows:  Twenty  thousand  ties  within  three  months  from  the  signature 
of  the  contract,  that  is,  as  extreme  limit  by  the  1st  of  January,  1889, 
the  20,000  others  in  the  following  two  months,  extreme  limit  March  1, 
If  at  that  date  the  delivery  was  not  completely  made,  M.  Lux  was  to 
incur  a  penalty  without  any  legal  proceedings  (de  plein  droit)  of  500 
piasters. 
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The  delivery  not  having  been  accomplished  within  the  prescriU^d 
time,  M.  Lux  was  directed  by  order  from  the  company's  officials  date<l 
March  8,  1889,  to  suspend  the  furnishing  of  ties  until  further  orders. 
M.  Lux,  claiming  that  the  delay  in  the  delivery  was  caused  by  the  com- 
pany, and  moreover,  that  he  had  a  right  to  continue  the  delivery  upon 
paying  the  penalty  of  600  piasters,  sued  the  company  before  the  Colom- 
bian tribunal  for  the  payment  of  44,711.80  francs,  value  of  the  31,937 
ties  remaining  to  be  delivered,  and  15,000  piasters  by  reason  of  the 
damages  for  non-reception  of  the  ties,  to  wit:  a  total  of  69,711.80  francs. 

The  tribunal  of  commerce  of  Panama  sustained  in  part  the  claims  of 
M.  Lux  and  condemned  the  liquidation  to  pay  to  M.  Lux  the  sum  of 
44,711.80  francs,  representing  the  value  of  the  31,937  ties  to  be  delivered, 
rejecting  the  demand  for  damages.  Thie  decision  carried  on  appeal 
before  the  superior  tribunal  was  set  aside  and  the  company  was  dis- 
charged from  the  condemnation  pronounced  against  it.  Finally,  the 
court  of  cassation  at  Bogotd  getting  jurisdiction  confirmed  the  sentence 
of  the  superior  tribunal. 

PROCBSDINQS  INSTITDTED  BY   VABI0U8  BONDHOLDERS. 

1.  Joreau  affair. — Mile  Joreau,  bondholder,  obtained  on  January  26, 
1893,  from  the  civil  tribunal  of  the  Seine  a  judgment  condemning  the 
liquidator  to  pay  her — 

(1)  The  amount  paid  by  her  for  her  subscription  to  divers  bonds  of 
the  company; 

(2)  Damages  representing  the  amount  of  the  sum  promised  as  antic- 
ipated reimbursement  (prime  d'amortissement)  due  on  those  bonds; 

(3)  The  unpaid  coupons  up  to  December  14,  1888; 

(4)  The  legal  expenses. 

This  judgment  gave  to  the  liquidator  five  weeks  in  which  to  pay,  a 
time  during  which  all  proceedings  were  to  be  suspended. 

This  time  having  expired,  the  liquidator,  in  view  of  the  vote  of  the 
Chamber  of  Deputies  on  the  bill  presented  by  the  Government  on  March 
6,  took  an  appeal  from  that  judgment. 

In  contempt  of  that  appeal  Mile  Joreau  caused  the  seizure,  on  March 
8,  at  the  headquarters  of  the  liquidation,  of  unissued  lottery  bonds. 

The  liquidator  immediately  introduced  a  proceeding  to  nullify  that 
seizure,  which  is  now  pending  before  the  tribunal.  The  court  of  appeal 
by  decree  of  Jime  29,  1893,  simply  and  without  change  confirmed  the 
judgment  of  January  26. 

Mile  Joreau  has  caused  the  service,  in  virtue  of  her  judgment,  of 
attachment  orders  upon  divers  persons. 

2.  Roger  affair. — ^This  affair  is  identical  with  the  Joreau  affair. 
Francois  affair. — The  same  as  the  Joreau  a^ir. 

Donnadieu  and  Bougala  affairs. — The  same. 

Debrys  affair. — The  same. 

Affair  of  the  heirs  of  Vaillanl. — The  same. 
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Denovan-e  affair. — ^The  same.  The  same  proceedings,  the  same  appeal, 
the  same  measures  to  secure  execution  (m^sure  conservatoire),  only 
M.  Denovarre  has  proceeded  by  opposition. 

3.  SaUeix'Laboige  affair. — An  affair  analogous  to  the  Joreau  affair. 
Judgment  of  the  same  day,  January  26,  1893,  not  yet  notified  (signifi^). 

No  measure  to  secure  means  of  execution. 

4.  Doumic  affair. — An  affair  analogous  to  those  of  Joreau  and  other?. 
6.  Divers  bondholders. — MM.  Pichot,  Noyelle,  Delaplace,  Laporte,  Gres- 

nys,  Pilon;  Vve.  Lep^cheux,  Dubar,  Raffard,  Bonhoure;  Mile.  Taniee, 
Chappellier,  Estagerie;  Vve.  Sarrazin,  Sassier,  Brion,  Petit;  M.  Jamain. 

Proceedings  introduced  by  the  above  mentioned  with  the  same  object 
as  the  Joreau  suit.    The  affairs  are  pending. 

N.  B. — M.  Estagerie  has  considered  himself  authorized  by  his  bonds 
themselves  and  without  judicial  permission  to  enter  an  opposition  in 
the  hands  of  M.  Silvestre,  notary  at  Tulle,  as  to  the  sums  which  may  be 
due  to  the  liquidation. 

Same  situation  as  to  M.  Sassier,  Mme.  Vve  Brion,  M.  Jamain,  and 
Mme.  Petit.  In  these  cases  the  oppositions  have  been  served  upon 
Messrs.  Hugo  Obemdoerffer,  Eiffel,  Baihaut,  and  others.  All  these 
individual  suits  and  the  measures  taken  in  pursuance  of  them  are  to-day 
suspended  in  consequence  of  the  promulgation  of  the  law  of  July  1, 
1893,  which  will  be  discussed  hereinafter. 

Muraccioli  affair. — M,  Muraccioli,  contractor,  sued  the  liquidator  on 
the  2l8t  of  October,  1892,  for  payment  of  an  account  of  845  piasters  4 
centavos,  representing  3,380.15  francs,  at  4  francs  the  piaster,  fixed  by 
the  plaintiff. 

The  liquidator,  while  recognizing  the  principle  of  the  demand,  claimed 
to  owe  only  3,274.53  francs,  the  piaster  being  worth,  according  to  him, 
3.875  francs. 

The  tribunal,  by  judgment  of  April  11,  1893,  condemned  the  liquida- 
tor to  pay  M.  Muraccioli  the  sum  of  3,380.15  francs. 

The  judgment  was  notified  to  the  liquidator  the  23d  of  May,  1893. 
It  has  not  been  executed. 

This  action  is  also  suspended  as  a  result  of  the  promulgation  of  the 
law  of  July  1,  1893. 

Reinach  affair.— On  December  3,  1892,  the  liquidator,  in  view  of  the 
actions  and  rights  which  he  might  have  to  make  use  of  against  the 
succession  of  Baron  de  Reinach,  served  notice  upon  his  heirs  and  M. 
Imbert,  provisional  administrator  of  his  succession,  prohibiting  them  to 
proceed  without  his  presence  with  the  operations  of  accounting  liquida- 
tion and  division  of  the  succession. 

Moreover,  on  August  27,  1893,  the  liquidator  sued  M.  Imbert,  admin- 
istrator of  the  succession  of  Heinach,  for  restitution  of  the  sum  of 
9,253,792.59  francs,  received  by  M.  Reinach  on  account  of  (1)  participa- 
tion in  the  syndicates  of  the  different  issues  of  bonds  of*  the  Panama 
company;  (2)  payment  of  expenses  of  publication  for  the  said  issues; 
(3)  payment  of  commission  by  the  concerns  Cubtill,  De  Lungo,  Wat- 
son &  Van  Hattum,  Artigue,  Sonderegger  &  Co.,  and  Eiffel. 
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Oomdiug  Herz  affair. — ^M.  Imbert,  provisional  administrator  of  the 
succession  of  Baron  de  Reinach,  instituted  before  the  civil  tribunal  of 
the  Seine  a  suit  against  M.  Cornelius  Herz,  to  have  it  declared  that 
seven  pieces  of  real  property  situated  at  Paris,  and  appealing  to  belong 
to  Mme.  Cornelius  Herz,  were  in  reality  the  property  of  M.  Cornelius 
Herz  and  should  be  replaced  among  his  assets. 

By  means  of  conclusions  notified  the  19th  of  June,  1893,  the  liquida- 
tor intervened  in  the  proceedings  to  join  in  the  demands  of  M.  Imbert. 

Subsequently  to  this  date  M.  Gautron,  appointed  coliquidator,  intro- 
duced conclusions  to  revive  the  action. 

M.  Lemarquis,  mandataire  of  the  bondholders,  also  intervened  in  the 
proceeding. 

On  February  15,  1894,  the  civil  tribimal  of  first  instance  of  the  Seine 
rendered  a  judgment  (judgment  sustaining  the  demands  quoted). 

The  tribunal  also  found  itself  possessed,  by  the  action  of  M.  Lemar- 
quis,  mandataire  of  the  bondholders,  of  a  demand  for  restitution  of 
the  sum  of  600,000  francs  received  by  Cornelius  Herz  from  the  Panama 
company. 

MM.  Monchicourt  and  Gautron  intervened  in  that  proceeding.  By  a 
judgment,  also  rendered  February  15,  the  tribunal  admitted  the  inter- 
ventions of  MM.  Monchicourt  and  Gautron  in  their  official  characters 
and  suspended  judgment  to  await  the  definitive  result  of  criminal  pro- 
ceedings against  Cornelius  Herz,  reserving  a  decision  as  to  costs. 

On  the  10th  of  March,  1894,  a  transaction  took  place  between  M. 
Imbert,  judicial  administrator,  and  the  succession  of  M.  de  Reinach, 
M.  Lucien  de  Reinach,  Mile.  Juliette  de  Reinach,  M.  Gautron,  coliqui- 
dator  of  the  Universal  Company  of  the  Interoceanic  Canal  of  Panama; 
M.  Lemarquis,  mandataire  of  the  bondholders  of  Panama,  and  Mme. 
Bianca  Saroni,  wife  of  Cornelius  Herz,  acting  as  well  in  her  own  name 
as  the  authorized  agent  of  her  husband. 

This  transaction  will  be  submitted  for  approval  to  the  tribunal  con- 
formably to  the  requirements  of  the  law  of  July  1,  1893. 

Baihaut  affair. — Madame  Baihaut,  following  up  a  proceeding  insti- 
tuted by  her  husband,  introduced  before  the  civil  tribunal  of  the  Seine 
an  action  for  separation  of  property.  The  liquidator  intervened  in  that 
action  in  the  character  of  eventual  creditor  of  M.  Baihaut.  The  action 
was  pending  when,  on  March  31,  1893,  there  was  rendered  a  decree  of 
t^e  assize  court  [the  court  ordered  him  and  others  to  reimburse  to  the 
liquidation  the  sum  of  375,000  francs  received  by  M.  Baihaut].  Upon 
considering  these  intervening  matters,  the  civil  tribunal  passed  upon 
the  demands  of  Mme.  Baihaut.  By  judgment  of  March  28,  1893,  the 
tribunal  pronounced  the  separation  of  properties,  admitted  the  inter- 
vention of  M.  Monchicourt,  declaring  as  to  the  rest  that  the  operations 
of  the  liquidation  could  not  take  place  except  in  his  presence  or  after 
due  notice  to  hiin. 

The  beginning  of  the  operations  of  the  liquidation,  at  the  instance  of 
Mme.  Baihaut,  took  place  on  April  10,  1893,  with  the  aid  of  M.  Ber- 
trand,  notary.    The  liquidator  caused  himself  to  be  represented  there. 
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It  is  not  known  at  present  what  sum  the  liquidator  will  be  able  to 
recover  from  the  personal  property  of  M.  Baihaut 

Ooiin  affair. — On  March  27,  1893,  Mme.  Cottu  introduced  an  action 
for  separation  of  goods  against  her  husband,  Henri  Cottu.  By  conclu 
sions  notified  the  16th  of  April,  1893,  the  liquidator  intervened  in  that 
action.  By  judgment  of  May  15, 1893,  the  tribunal  pronounced  the  sepa- 
ration of  goods  between  husband  and  wife,  admitted  the  intervention 
of  the  liquidator,  and  ordered  that  the  operations  of  liquidation  were 
to  take  place  only  in  the  presence  of  M.  Monchicourt.  The  liquidation 
is  proceeding. 

Hugo  Obemdoerffer  affair. — On  May  9,  1893,  the  liquidator  sued  M. 
Obemdoerffer  for  restitution  of  the  sum  of  3,931,354.46  francs  received 
by  him  by  reason  of:  (1)  Participation  in  the  syndicates  for  the  issue  of 
the  bonds  of  March  14  and  June  26,  1888;  (2)  commissions  for  placing 
bonds  and  aid  in  the  issue  of  June  26,  1888;  (3)  payment  of  expenses  of 
publication.    The  affair  is  pending. 

Wyse  affair. — In  May,  1890,  the  liquidator  confided  to  M.  Lucien- 
Napoleon  Bonaparte  Wyse  the  mission  of  going  to  Bogota  to  negotiate 
with  the  Colombian  Government  for  a  prorogation  of  the  concession 
accorded  on  the  18th  of  May,  1878,  for  the  construction  of  the  canal  of 
Panama. 

On  his  return  to  France,  after  having  obtained  the  pror(^tion  on  the 
conditions  which  the  liquidator  has  explained  in  his  second  report  M. 
Wyse  claimed  from  the  liquidator  the  payment  of  his  fees.  On  account 
of  this  payment  a  disagreement  arose  between  M.  Bonaparte- Wyse  and 
the  liquidator,  M.  Bonaparte- Wyse  placing  his  case  before  the  first 
chamber  of  the  civil  tribunal  of  the  Seine. 

Finally,  M.  Bonaparte- Wyse  claimed  a  million,  of  which  the  liquida- 
tor refused  to  pay  the  whole  amount,  alleging  that  M.  Bonaparte-W^yse 
had  not  fulfilled  his  orders  in  the  conditions  provided,  and  that  a  por- 
tion of  the  amount  could  not  be  exacted.  The  liquidator  offered  400,000 
francs. 

By  a  judgment  of  the  11th  of  January,  1894,  the  tribunal  condemned 
the  liquidation  to  pay  M.  Bonaparte- Wyse  the  sum  of  400,000  francs 
in  full  settlement  of  all  claims. 

ACTION    OP   TPE  LIQUIDATORS   AGAINST   THE    ADMINISTRATORS   OF  THR   OLD 
UNIVBK.SAL  COMPANY   OP  THE    INTEROCEANIC  CANAL. 

During  the  month  of  August,  1893,  MM.  Monchicourt  and  Gautron, 
both  acting  in  the  name  of  and  as  liquidators  of  the  Universal  Company 
of  the  Interoceanic  Canal  of  Panama,  summoned  the  former  administra- 
tors of  the  said  company  l)efore  the  civil  tribunal  of  first  instance  of  the 
Seine  for  the  payment  of  damages  to  be  fixed  by  accounting  for  mis- 
management, and  demanded  a  provisional  condemnation  of  50,000,000 
francs. 
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TRANSACTION   WITH    M.  KIFFBL. 

On  the  nth  of  August,  1893,  M.  Lemarquis,  mandataire  of  bond- 
holders entered  an  action  against  M.  Eiffel  for  18,000,000  francs,  and 
asked  that  the  judgment  might  be  also  in  favor  of  the  liquidators  of 
the  Panama  Ck>mpany. 

On  the  26th  of  January,  1894,  a  transaction  took  place  between 
MM.  Monchicourt  and  Grautron,  liquidators  of  the  Panama  Company, 
M.  Lemarquis,  mandataire  of  the  bondholders,  and  M.  Eiffel. 

This  transaction  will  be  submitted  to  the  approval  of  the  tribunal  in 
conformity  with  the  law  of  July  1,  1893. 

[Fourth  report  of  the  liquidator.] 

In  this  connection  I  have  the  honor  to  remind  the  tribunal  that,  since 
the  month  of  August,  1894,  I  have  made  a  series  of  arrangements  with 
the  different  contractors  the  terms  of  which,  after  having  examined  the 
accounts  of  each  one,  I  have  undertaken  to  pay  in  lottery  bonds,  warn- 
ing each  of  them  that  the  remittance  of  these  bonds  could  not  take  place 
until  after  I  had  obtained,  either  by  judicial  authority  or  friendly  arrange- 
ment the  release  of  the  attachments  upon  these  lottery  bonds. 

BARATOUX,    LETELLIBR  «  CO. 

Agreement  of  the  8th  of  August,  judgment  of  10th  of  August,  pay- 
ment in  lottery  bonds  at  their  market  value  within  fifteen  days  preced- 
ing the  agreement,  increased  by  3  francs. 

Francs. 

Debt  settled  at 2,269,009.33 

Lottery  bonds  to  be  delivered,  18,270,  at  124  francs  18.76 

centimes 2,268,905.63 

Cash  balance 103.70 

Total 2,269,009.33 

JAOOB  SUCCESSION. 

Agreement  of  the  8th  of  August,  1894,  approved  on  the  9th  of  August, 
payment  in  lottery  bonds  at  their  market  value  within  fifteen  days  pre- 
ceding the  agreement,  increased  by  3  francs,  the  value  not  being  less 
than  120  francs. 

Francs. 
Debt  settled  at 2,126,366.01 

Lottery  bonds  to  be  delivered,  17,122,  at  124  francs  18.75 

centimes 2,126,338.37 

Cash  balance 27.64 

Total 2,126,366.01 
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ABTIGUE  SONDERBGGER  A  CO. 

Agreement  of  August  14,  1894,  confirmed  August  17,  payment  in  lot- 
tery bonds  at  their  market  value  within  fifteen  days  preceding  the 
agreement,  increased  by  3  francs. 

Francs. 
Debt  settled  at 1,921,004.88 

Lottery  bonds  to  be  delivered,  15,657,  at  122  francs  68.76 

centimes 1,920,918.18 

Cash  balance 86.70 

Total 1,921,004.88 

I  also  settled  the  debt  due  M.  Eiffel  in  execution  of  the  transaction  of 
the  26th  of  January,  1894,  approved  by  the  tribunal,  the  bonds  to  be 
accepted  by  M.  Eiffel  at  the  price- of  125  francs. 

Francs. 
Amount  due  to  hun 7,147,264.33 

Lottery  bonds,  57,178,  at  125  francs 7,147,250.00 

Cash  balance 14.33 

Total 7,147,264.33 

The  contractors  gave  me  the  bills  which  they  held,  and  by  an  act 
received  the  same  day  by  Me.  M^gret,  notar>%  they  gave  their  dis- 
charge from  the  sequestration  constituted  on  the  9th  of  February,  1889, 
and  released  the  pledge  (nantissement)  which  was  conceded  to  them 
on  the  30,500  shares  of  the  Panama  Railroad  Company,  and  Me.  Ch4- 
ramy,  the  pledge-holder,  handed  me  the  titles  to  these  shares. 

In  execution  of  the  engagements  which  1  made  in  the  by-laws,  I  have 
transferred  to  the  new  company  of  the  canal  of  Panama  the  rights  of 
the  liquidation  in  the  railroad  from  Panama  to  Colon;  I  took  the  neces- 
sary steps  to  assure  myself  of  the  inalienability  of  these  rights  and  of 
their  eventual  return  to  the  liquidation  in  the  circumstances  provided 
for  by  article  5,  paragraph  3,  of  the  by-laws,  etc. ;  in  accord  with  the 
council  of  administration  of  the  New  Panama  Company,  the  Comptoir 
National  d'Escompte  has  l^een  named  as  trustee  to  hold  said  rights. 

It  then  remained  for  me  to  pay  the  second  quarter  of  the  158,950 
shares  of  the  new  company  subscribed  by  the  liquidation. 

I  was  obliged,  in  this  case,  to  pay  an  interest  of  6  per  cent  on  account 
of  delay  (article  12  of  the  by-laws)  from  the  3l8t  of  October,  1894,  on 
a  sum  of  3,973,750  francs. 

I  employed  for  the  payment  of  these  shares  all  the  available  resources 
of  the  liquidation  and  the  sums  resulting  from  various  payments  and 
transactions. 

M.  Imbert,  liquidator  of  the  De  Reinach  succession,  paid,  in  May, 
1894,  to  M.  Lemarquis,  mandataire  of  the  bondholders,  the  sum  of 
1,000,000  francs  in  virtue  of  the  transaction  with  M.  Cornelius  Herz  and 
the  De  Reinach  succession. 
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The  heirs  of  Barb^  jjaid  to  M.  Leraarquis,  in  December,  1894,  the  sum 
of  500,000  francs  in  execution  of  a  transaction  of  August,  1894. 

On  the  7th  May  and  4th  December,  1894,  conformably  with  article  5, 
paragraph  2,  of  the  law  of  July  1,  1893,  M.  Lemarquis  paid  these  two 
sums,  forming  a  total  of  1,500,000  francs  to  the  credit  of  the  liquidation, 
into  the  ''Caisse  des  d^p6t8  et  consignations." 

I  received,  on  the  31st  of  December,  1894,  the  amount  of  the  judg- 
ment pronounced  against  M.  Baihaut,  namely,  534,791.60  francs. 

Finally,  after  the  30th  of  June,  1895,  M.  Lemarquis  paid  to  the  credit 
of  the  liquidation,  as  realized  from  the  transaction  with  M.  Cornelius 
Herz,  various  sums  amounting  together  to  1,335,868.33  francs. 

Under  these  conditions  1  was  enabled  to  pay  to  the  new  company,  in 
settlement  of  the  second  quarter,  on  the  158,950  shares  which  have  been 
ascribed  to  the  liquidation,  3,973,750  francs. 

I  have  thus  been  able  to  pay  the  first  two  quarters  of  all  the  shares 
of  the  new  company  subscribed  by  the  liquidation,  and  have  paid  the 
interest  for  delay,  without  having  recourse  to  the  alienation  of  any  lot- 
tery bonds. 

[Fourth  part] 
VARIOUS   MATTERS. 

To  complete  the  recital  of  the  litigation  (situation  contentieuse)  of  the 
liquidation  I  must  mention  the  following  facts: 

1.  From  the  time  of  the  constitution  of  the  civil  company  for  the 
amortization  of  the  lottery  bonds  the  headquarters  of  that  company  were 
established  at  the  property  possessed  by  the  Panama  Company,  at  Rue 
Caumartin,  Paris,  and  the  latter  company  was  charged  w^ith  effecting, 
free  of  charge,  the  payment  of  the  sums  due  to  the  civil  company  on  the 
lottery  bonds,  and  to  assure,  free  of  charge,  the  issuing  of  the  bonds 
and  the  drawings. 

After  the  liquidation  of  the  Panama  Company,  and  the  sale  of  the 
property  in  the  Rue  Caumartin,  the  civil  company  was  obliged  to  trans- 
fer its  head  offices  to  the  branch  of  the  Comptoir  National  d'Escompte 
of  Paris,  2  Place  de  I'Op^ra,  and  to  charge  that  (establishment  to  assure 
the  issuing  of  bonds  and  drawings. 

The  council  of  mandataires  of  the  civil  company  demanded  of  the 
liquidation  the  sum  of  150,000  francs  as  guaranty  of  the  expenses  of  the 
administration,  as  well  for  the  past  as  for  the  future. 

The  judgment  of  the  3d  August,  1894,  which  sanctioned  the  agreement 
made  in  regard  to  the  settlement  of  the  balance  of  the  lottery  bonds, 
fixed  the  sum  to  be  paid  by  the  liquidation  at  130,000  franqs* 

This  judgment  has  been  executed. 

The  civil  society  for  the  amortization  of  the  new  bonds,  third  series, 
of  the  Old  Panama  Company  (issue  of  March,  1888)  was  in  the  same 
situation  as  the  civil  society  for  the  amortization  of  the  lottery  bonds. 
It  was  obliged  to  assure  the  issuing  of  bonds  and  the  drawings,  which 
could  no  longer  be  done  free  of  chai^i^e  by  the  liquidation. 
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It  claimed  from  the  liquidation: 

Francs. 
Advance  for  acquiring  a  wheel,  expenses  of  putting  numbers  on 

the  wheel,  etc 5, 280 

Expenses  of  administration  up  to  1894 1, 000 

To  assure,  in  the  future,  the  expenses  of  administration  and  of 

drawings 50, 000 

Total 56,280 

The  Tribunal  by  judgment  of  August  3,  1894,  condemned  the  liqui- 
dation to  pay: 

Francs. 

For  acquiring  a  wheel,  etc 5, 280 

Expenses  of  administration  and  drawings,  as  well  in  the  past  as 
in  the  future 20, 000 

Total 25,280 

This  judgment  has  been  executed. 


[Fifth  report  of  the  liquidator.] 
LITIGATION  IN  FRANCE. 

Affair  Vignaud^  Barhaud,  BlanlemLA  Co. — ^This  affair  received  a  defin- 
itive solution  by  means  of  a  transaction  under  date  the  7th  of  March, 
1896,  entered  into  between  the  liquidator  of  the  Panama  Company,  the 
judicial  mandataire  of  the  bondholders,  M.  Bonneau,  in  the  capacity  of 
liquidator  of  the  company  of  current  accounts  and  deposits,  and  MM. 
Vignaud,  Barbaud,  Blanleuil  &  Co. 

MM.  Vignaud,  Barbaud,  Blanleuil  &  Co.  demanded  of  the  liquidation 
the  payment  of  a  total  sum  of  16,402,154  francs,  made  up  as  follows: 

Francs. 

1.  Balance  of  the  price  of  their  work ^ .     1, 336, 154 

2.  Damages 15,066,000 

Total 16,402,154 

They  demanded  besides,  the  restitution  of  their  security  in  government 
annuities  (that  is  37,748  francs  of  3  per  cent  rente  of  the  French  Gov- 
ernment) with  the  back  receipts  or  interest  on  them  and  the  reimburse- 
ment of  the  sum  of  1,283,547.20  francs  arising  from  the  guaranty  held  by 
the  Old  Panama  Company. 

The  liquidation,  on  its  side,  claimed  to  be  a  creditor  of  MM.  Vignaud, 
Barbaud,  Blanleuil  &  Co.,  by  reason  of  the  inexecution  of  their  con- 
tracts, and  claimed  from  them  the  sura  of  8,658,703.65  francs.  Finally, 
M.  Bonneau,  judicial  liquidator  of  the  a  mpany  of  current  accounts  and 
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deposits,  intervened  in  the  name  of  that  company  as  the  creditor  of 
MM.  Vignaud,  Barbaud,  Blanleuil  &  Co. 

In  this  situation,  the  parties  being  desirous  of  putting  an  end  to  the 
suit  in  which  they  were  engaged,  concluded  a  transaction  on  the  fol- 
lowing basis: 

M.  Bonneau  was  authorized  to  withdraw  from  the  Caisse  d^pdts  et 
congignations  the  sums  and  values  which  had  been  deposited  there  and 
which  represented  the  securities  of  MM.  Vignaud,  Barbaud,  Blanleuil 
&  Co.,  and  the  back  interest  arising  on  them. 

M.  Bonneau  was  authorized  to  realize  on  the  37,748  francs  of  3  per 
cent  annuity  which  constituted  the  bond  given  by  MM.  Vignaud, 
Barbaud,  Blanleuil  A  Co.  From  this  realization,  increased  by  the 
amounts  withdrawn  in  money,  M.  Bonneau  takes  a  sum  of  900,000 
francs  which  was  acquired  to  the  company  of  current  accounts  and 
deposits. 

This  sum  has  been  applied: 

1.  To  reimburse  to  the  company  of  deposits  and  current  accounts  the 
amount  in  principal  of  a  credit  given  to  MM.  Vignaud,  Barbaud,  Blanleuil 
A  Co.  of  250,000  francs. 

2.  To  give  back  to  the  same  company  the  sum  of  650,000  francs  put 
up  as  security  for  Vignaud,  Barbaud,  Blanleuil  &  Co. 

The  liquidation  of  the  Panama  Company  has  kept  the  back  interest 
received  by  them  on  the  3  per  cent  annuity  (French  Government 
rentes)  of  37,748  francs,  namely,  84,933  francs,  and  has  received  besides 
from  M.  Bonneau  the  sum  188,740  francs  for  the  back  interest  of  the 
said  annuity  paid  in  by  the  Bank  of  France  and  the  Caisse  of  consigna- 
tions, successively  depositaries  of  the  values. 

This  transaction  was  approved  by  the  judge  commissaire  of  the  judi- 
cial liquidation  of  the  company  of  current  accounts  and  deposits  and 
approved  by  the  tribunal  of  commerce  (judgment  of  23d  of  March,  1896) 
and  by  the  tribunal  of  the  Seine  (judgment  of  22d  of  May,  1896). 

Lemarquia  affair^  mandataire  of  bondholderSy  againsA  the  liquid/Uioiu — In 
the  month  of  August,  1893,  M.  Lemarquis,  judicial  mandataire  of  bond- 
holders, summoned  the  liquidation  for  payment  of  the  sum  of 
1,777,111,600  francs,  with  interest,  this  sum  representing  the  amount 
of  all  the  bonds  issued  by  the  Universal  Company  of  the  interoceanic 
canal,  even  in  the  form  of  lottery  bonds.  This  proceeding  had  for  its 
object  the  determination  by  the  tribunal  of  the  basis  of  the  distribution 
to  be  made  by  the  liquidator.  It  raised,  as  well  from  the  point  of  view 
the  calculation  of  the  debt  of  coupons  and  that  of  the  sinking  payments 
as  from  the  point  of  view  of  the  admissibility,  as  a  debt  of  the  liquida- 
tion, of  the  lottery  bonds  and  others  of  which  the  amortization  is  guar- 
anteed by  civil  companies,  very  delicate  questions  and  a  complicated 
accounting.  M.  Lemarquis  and  myself  have  united  our  efforts  in  order 
that  the  decision  of  the  tribunal  should  not  be  delayed. 

Affair  Derenne  end  associates  a<;ainxt  the  liquidation. — On  the  26th  Decem- 
l)er,  1896,  MM.  Derenne,  Le  Voyer,  and  others,  holders  of  bonds  in  the 
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Old  Panama  Company,  summoned  me  before  the  tribunal  of  the  Seine, 
asking  that  it  might  be  ordained  that  in  the  space  of  time  that  it  might 
please  the  tribunal  to  fix — 

"  M.  Gautron  should  proceed  to  the  distribution  among  the  creditors 
and  bondholders  of  the  asnets  such  as  they  exist  in  the  hands  of  the 
liquidator,  reserving  the  amount  necessary  to  make  the  final  payment 
for  the  stock  of  the  New  Panama  Company. 

**  To  have  determined  by  the  tribunal,  the  conditions  of  the  speediest 
possible  reaKzation  of  the  assets,  in  view  of  the  long  time  since  the 
placing  into  liquidation  of  the  company,  and  the  necessity  for  finishing 
it  before  the  original  subscribers  disappear. 

"To  have  it  decreed  that  the  lottery  bonds  be  distributed  pro  rata 
among  the  bondholders  according  to  their  ascertained  rights,  and  if  this 
could  not  be  done  by  the  distribution  in  kind  that  they  should  be  sold, 
reserving  to  the  bondholders  of  the  company  the  right  of  preemption 
according  to  the  precedents  already  established  by  the  tribunal. 

**To  have  M.  Lemarquis  bound  with  the  liquidator  by  a  common 
judgment." 

MM.  Derenne  and  associates  summoned  the  mandataire  of  the  bond- 
holders to  have  the  judgment  made  a  common  one. 

Various  bondholders  have  intervened  in  this  suit  to  oppose  the  claims 
of  MM.  Derenne  and  Le  Voyer  and  others.     It  is  not  pn>per  to  discuss 
here  a  claim  that  has  been  submitted^  the  decision  of  the  tribunal. 
«  *  «  «  «  *  « 

(The  sixth  report  of  the  liquidator  quotes  at  length  the  decision  of 
the  tribunal  denying  all  of  the  demands  of  MM.  Derenne,  Le  Voyer, 
and  others. ) 

Iturralbe  affair. — On  the  22d  of  November,  1895,  Mme.  Maria  Iturralbe 
wrote  from  Panama  to  the  liquidator  to  inform  him  that  her  father,  Dr. 
Mateo  Iturralbe,  dec'easeci,  was  the  owner,  under  the  terms  of  a  notarial 
act  registered  at  Panama,  of  an  island  at  Maria-Sala;  that  at  the  com- 
mencement of  the  canal  works  the  agents  of  the  old  company  occupied 
the  ground  and  destroyed  the  plantations  which  were  there;  that  her 
father  had  claimed  the  value  of  the  gromid  and  also  an  indemnity  for 
the  plantations  destroyed;  that  the  company 4)ad  admitted  the  claim 
but  objected  that  it  would  be  necessary  as  a  preliminary  to  proceed  to 
measure  the  property  in  order  to  fix  the  value  of  the  ground  on  the 
basis  of  a  price  paid  in  a  similar  affair  of  a  M.  Buitrayo;  that  she  accepted 
these  conditions. 

The  claim  of  Mme.  Iturralbe  was  tenninated  by  a  transaction  under 
date  the  27th  of  March,  1896,  by  the  terms  of  which  the  liquidation  paid 
to  Mme.  IturraU)e  a  sum  of  300  piasters  in  settlement  of  all  claims. 

Affair  of  Messrn.  Schuber  Bros. — MM.  Schuber  Bros.,  citizens  of  the 
United  States  of  America,  are  proprietors  of  an  estate  called  ' '  Juan  Diaz 
Caballero,"  situated  at  Panama. 

On  the  9th  of  December,  1891,  they  sued  the  liquidation  before  the 
Colombian  tribunal  for  payment  of  a  sum  of  150^000  piasters,  reduced  in 


Digitized  by  VjOOQLC 


The  Presidmt.  307 

June,  1896,  to  134,868  piasters,  the  old  Panama  Ck>mpany  having  made 
nse  of  a  portion  of  their  estate  for  the  construction  of  a  road  from 
Panama  to  Corozai.  There  was  included  in  the  sum  claimed,  the  value 
of  the  materials  taken  by  the  company  from  their  estate,  and  damages 
for  the  injury  caused  to  them  by  the  destruction  of  the  fences,  the  clear- 
ing away  of  the  woods,  the  excavations,  soundings,  etc. 

This  affair  gave  rise  to  a  complicated  proceeding,  and  entailed  numer- 
ous judicial  decisions  rendered  by  the  civil  tribunal  of  Panama,  the 
superior  tribunal  of  the  same  town,  and  the  supreme  court  of  Bogotd. 

All  attempts  at  an  amicable  arrangement  up  to  the  present  have  failed. 
The  suit  is  continuing. 

'  Affair  of  Domingo  Diaz. — In  1886,  at  the  time  of  the  construction  of  the 
central  hospital  of  Panama,  the  ITniversal  Company  of  the  Interoceanic 
Canal  having  acknowledged  that  a  part  of  the  property  called  *'  Huerta 
del  Gallo,"  was  necessary  to  them  for  the  installation  of  dwellings  for 
the  doctors,  chemists,  and  others,  asked  the  proprietor,  M.  Ehrmann, 
to  authorize  their  occupation  of  the  said  property. 

M.  Ehrmann  accorded  this  authority  gratuitously. 

In  1888  M.  Ehrmann  sold  the  property  "Huerta  del  Gallo"  to  M. 
Domingo  Diaz,  who  claimed  as  belonging  to  him,  the  portion  of  the 
ground  taken  by  the  old  company. 

The  action  between  M.  Domingo  Diaz  and  the  liquidation  is  pending 
at  Panama. 


[Sixth  report  of  the  liquidator.] 
LITIGATION    IN   PRANCK. 

Affairs  of  Derennej  Le  Voyer^  and  a^ssociaies  against  Uie  liquidation, — On 
the  26th  of  December,  1896,  MM.  Derenne,  Le  Voyer,  and  others  sum- 
moned the  liquidator  before  the  civil  tribunal  of  the  Seine  to  have  him 
ordered  to  immediately  make  among  the  creditors  and  bondholders  the 
distribution  of  the  assets  remaining  in  his  hands,  and  notably  the  lottery 
bonds,  and  to  have  determined  the  conditions  of  the  realization  of  the 
assets. 

By  judgment  of  the  30th  of  December,  1897,  the  tribunal  declared 
Derenne,  Le  Voyer,  and  their  consorts  inadmissible  and  unfounded  in 
their  demands  and  conclusions,  dismissed  them,  and  condemned  them 
to  pay  all  costs. 

MM.  Derenne  and  consorts  took  an  appeal  from  this  judgment  by 
notification  of  Le  Breton,  bailiff,  dated  the  25th  of^March,  1898. 

But  they  did  not  follow  up  this  appeal,  but  withdrew  from  it  by  doc- 
ument of  Le  Breton,  bailiff,  dated  March  30,  1898,  upon  payment  of 
their  costs  by  the  liquidator. 

Affair  of  LemarquiSy  mandataire  of  tlie  boTidhtdders,  against  tfie  liquida- 
tor.— ^The  suit  begun  by  M.  Lemarquis,  August  3,  1893,  against  MM. 
Monchioourt  and  Gautron  had  for  its  object  to  have  determined  by  the 
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civil  tribunal  of  the  Seine  the  basis  of  the  distribution  which  the  liqui- 
dator would  have  to  make  among  the  different  bondholders  of  the  old 
Panama  Company. 

M.  Lemarquis  took  an  appeal.  The  court  of  appeal  passed  upon  the 
respective  appeals  of  the  liquidator  and  mandataire.    ♦    *    ♦ 

In  conformity  with  this  decree  of  the  court  of  appeal  and  after  the 
depositing  by  the  expert  of  a  modified  report,  the  tribunal  of  the  Seine, 
by  a  judgment  dated  August  1, 1900,  has  definitively  fi-xed  the  basis  of  the 
distribution  for  the  different  kinds  of  bonds  issued  by  the  Universal 
Company  of  the  Interoceanic  Canal,  the  tribunal  ratifying  in  all  respects 
the  report  of  Cagnat,  expert,  deposited  in  the  clerk's  oflSce  the  7th  of 
July,  1900,  and  concreming  the  bonds  of  1882,  5  per  cent,  and  the  bonds 
of  1884,  4  per  cent, 

Ratifying  in  all  respects  the  report  of  Cagnat,  expert,  deposited  in  the 
clerk's  oflSce  19th  of  January,  1900,  and  concerning  the  new  bond,  third 
series,  and  the  lottery  bonds,  but  only  as  to  the  part  of  his  report  pre- 
pared on  the  basis  established  by  the  definitive  judgment  of  March  2, 
1899: 

Declares  that  it  is  not  necessary  to  consider  or  pass  upon  the  remain- 
der of  the  said  report  made  contrary  to  the  basis  fixed  by  the  said 
gentlemen: 

Declares  that  at  the  time  of  the  distribution  of  the  assets  in  the  man- 
ner prescribed  by  article  6  and  following  of  the  law  of  July  1,  1893,  the 
holders  of  paid-up  bonds  of  the  hereinafter-mentioned  issues  who  shall 
produce  them  at  the  place  of  liquidation  within  the  time  allowed  by  the 
law  shall  be  admitted  upon  the  following  basis:  Issue  of  1882,  5  per 
cent,  450.62  francs  per  bond ;  issue  of  1883,  3  per  cent,  302.41  francs  per 
bond;  issue  of  1884,  4  per  cent,  343.54  francs  per  bond;  issue  of  1886,  6 
per  cent  new  bonds,  firwt  series,  557.10  francs  |)er  bond;  issue  of  1887,  6 
per  cent,  new  second  series,  508.28  francs  per  bond;  issue  of  March  14, 
1888,  new  Iwnds,  third  series,  390.35  francs  per  bond;  issue  of  Jime  26, 
1888,  lottery  bonds,  295.65  francs  per  bond;  and  this  with  the  interest 
on  the  said  sums  calculated  from  December  14,  1888; 

The  sums,  principal  and  accessory,  remaining  due  to  pay  completely 
what  they  are  entitled  to. 

Affair  of  Laplanle  against  the  liquidation — Tierce  opposition  to  the  judg- 
ment in  the  Derenne  affair. — By  document  dated  June  27, 1898,  M.  I^plante 
acting  in  his  capacity  as  heir  of  Mile.  Joreau,  in  her  lifetime  owner  of  a 
number  of  bonds  of  the  Universal  Company  of  the  Interoceanic  Canal, 
has  introduced  tierce  opposition  to  the  judgment  rendered  the  30th  of 
December,  1897,  in  tlie  suit  by  Messrs.  Derenne  and  consorts,  and  has 
taken  up,  appropriating  them  to  himself,  the  conclusions  submitte<l  by 
these  latter. 

By  the  same  document  he  summoned  l)efore  the  civil  tribunal  of  the 
Seine  MM.  Gautron,  liquidator  of  the  Universal  Company  of  the  Inter- 
oceanic Canal,  and  Lemarquis,  mandataire  by  law  of  the  bondholders. 
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By  judgment  of  May  10,  1899,  the  civil  tribunal  of  the  Seine  declared 
the  tierce  opposition  of  M.  Laplante  inadmissible  on  this  ground,  prin- 
cipally, that  he  was  a  party  to  the  judgment  of  December  31,  1897, 
since  he  was  represented  therein  by  Lemarquis,  who  acted  in  that  suit 
only  in  the  character  of  mandataire  of  the  holders  of  the  bonds,  and 
who,  as  such,  united  in  his  hands  all  the  rights  of  individual  action  of 
these  latter. 

On  June  30,  1899,  M.  Laplante  appealed  from  that  judgment.  The 
court  of  appeals,  by  decree  of  April  25,  1900,  confirmed  in  all  respects 
the  judgment  of  May  10,  1899. 

Affair  of  Dormadieu  againd  MM.  Gautron  and  Lemarquis. — M.  Donna- 
dieu,  the  owner  of  a  certain  number  of  bonds  of  the  old  Panama  Com- 
pany, by  document  of  the  5th  of  March,  1897,  summoned  M.  Lemarquis, 
legal  mandataire  of  the  bondholders  of  the  Panama  Company,  to  insti- 
tute suit  against  the  stockholders  of  the  Civil  Panama  Company  for 
payment  of  the  company's  debts.  M.  Lemarquis  not  having  begun  any 
action  of  that  kind,  M.  Donnadieu  had  the  right,  according  to  the 
terms  of  article  2,  section  4,  of  the  law  of  July  1,  1892,  to  exercise  him- 
self that  right  of  action  at  his  own  risk  and  peril;  but  in  order  to  do  so, 
and  to  know  who  were  the  stockholders  of  the  company,  it  was  indis- 
pensable to  him  to  have  knowledge  of  certain  documents,  and  espe- 
cially of  the  list  of  transfers  of  the  shares  of  the  Panama  Company. 
M.  Lemarquis,  if  he  had  instituted  such  an  action,  would  have  had  the 
right  to  require  from  the  liquidator  the  communication  of  those  docu- 
ments. 

M.  Donnadieu,  pretending  to  be  subrogated  to  the  legal  mandataire, 
claimed  to  have  the  same  right  to  that  communication. 

»  «  *  »  «  *  » 

By  judgment  of  the  first  chamber  of  the  civil  tribunal  of  the  Seine, 
Donnadieu  was  declared  inadmissible  and  unfounded  in  his  demands, 
dismissed,  and  condemned  to  pay  the  costs. 

M.  Donnadieu  took  an  appeal  from  this  judgment  by  document  of 
April  1,  1898. 

By  decree  of  the  first  chamber,  dated  August  4,  1898,  the  court  of 
appeals  of  Paris,  adopting  the  reasons  of  the  law  court,  decided  against 
the  appellant. 

Affair  of  Gautron  against  the  council  of  mandataires  of  the  civil  company 
of  redemption  of  the  new  bond*,  third  aeries  ( issue  of  March  14 y  1888). — (This 
was  an  attempt  of  this  redemption  company  to  dissolve,  the  liquidator 
interposing  a  protest.  The  company  abandoning  that  plan  then  at- 
tempted to  reduce  its  capital  stock,  which  was  also  protested  against, 
but  the  general  meeting  of  the  company  undertook  to  carry  out  their 
plan.  The  civil  tribunal  of  the  Seine  de<i(le<l  that  the  resolution  of  the 
general  meeting  was  illegal,  and  forbade  *'the  defendants  to  put  into 
execution  the  said  resolution,  and  especially  to  withdraw  from  the  Bank 
of  France  all  government  bonds  (rentes),  in  order  to  divide  them  among 
the  bondholders  of  the  company. '  *    The  council  of  mandataires  appealed, 
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and  the  affair  was  pending  in  the  court  of  appeals  when  this  sixth 
report  of  the  liquidator  was  written.  See  Exhibit  9  for  foither  pro- 
ceedings. ) 

Affair  of  Von  Berg  A  O).  again«t  the  liquidator. — By  a  notification  of 
March  6,  1899,  MM.  Von  Berg  &  Co.  instituted  before  the  civil  tribunal 
of  the  Seine  against  the  liquidation  a  demand  of  payment  of  190,577.20 
francs,  representing — 

1.  The  price  of  a  steam  excavator,  a  transporter,  and  the  accessory 
implements; 

2.  The  exx>enBes  of  the  voyage  and  stay  in  the  Isthmus  of  MM.  Von 
Berg  &  Co.,  or  their  representative,  for  the  putting  in  place  of  this 
apparatus. 

They  demanded,  besides,  interest  on  the  said  sum  to  date  from  the 
siunmons  made  by  them  on  the  Universal  Company  of  the  Interoceanic 
Canal  on  May  5,  1888. 

The  liquidator  opposed  the  demand,  and  maintained  that  according 
to  the  contract  between  MM.  Von  Berg  &  Co.  and  the  Universal  Com- 
pany of  the  Interoceanic  Canal  the  price  of  the  apparatus  was  to  be  paid 
only  after  its  delivery  *4n  a  good  state  of  working  and  after  receipt  in 
the  conditions  determined." 

These  conditions  had  never  been  complied  with.  The  affair  is  pend- 
ing before  the  tribunal. 

Affair  of  Fourmont  against  the  liquidator. — M.  Fourmont  proceeded 
against  the  liquidator  on  the  15th  of  June,  1895,  and  against  M.  Eiffel 
in  conjunction  with  him,  for  payment  of  a  sum  of  9,000,000  franco, 
which  he  claimed  to  be  due  him  as  damages  on  account  of  the  copying 
of  his  patent.  No.  162947,  to  his  prejudice. 

This  summons  remained  without  being  followed  up  during  four  years. 

On  the  7th  of  July,  1899,  M.  Fourmont  served  M.  Gautron  with  his 
corrected  conclusions,  asking  the  tribunal  that — 

Whereas  by  his  initial  proceeding  M.  Fourmont  claimed  from  M. 
Grautron  as  liquidator  and  M.  Eiffel  a  sum  of  9,000,000  francs  by  way  of 
damages; 

And  whereas  it  was  by  error  that  this  condemnation  was  demanded 
against  M.  Eiffel,  who  was  not  a  party  in  the  matter; 

And  whereas,  on  the  other  hand,  in  order  to  ascertain  the  merits  and 
the  amount  which  M.  Fourmont  has  a  right  to  demand,  it  is  proper  to 
send  the  matter  before  a  judge  of  the  tribunal  for  him  to  fix  the  sum  of 
the  damages  to  which  he  is  entitled; 

For  these  reasons  to  declare  M.  Fourmont's  demand  to  apply  to  M. 
Gautron  as  liquidator,  and  not  to  M.  Eiffel,  aild,  before  deciding  the 
matter,  to  send  it  before  such  one  of  the  judges  as  the  tribunal  may  see 
fit,  to  fix  the  amount  of  the  damages. 

The  liquidator  considers  that  the  contention  of  M.  Fourmont  already 
made  several  times  does  not  rest  upon  any  serious  foundation.  The 
affair  is  pending  before  the  civil  tribunal  of  the  Seine. 
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LITIQATION    IK   a>IX)MBIA. 

The  affair  of  Schuber  Bros,  against  the  liquidation. — On  December  9, 
1891,  the  Sehuber  Brothers  sued  the  liquidator  before  the  Colombian 
tribunals  for  150,000  piasters,  which  sum  was  reduced  by  them  in  June, 
1896,  to  134,868  piasters,  in  reparation  of  a  damage  which  the  Universal 
Company  of  the  Interoceanic  Canal  had  caused  them  by  opening  on 
their  land  the  road  of  CoKJzal.     (Fifth  Report. ) 

By  a  decision  of  July  26,  1898,  the  judge  of  first  instance  condemned 
the  liquidator  to  pay  MM.  Schuber  Brothers  45,935  piasters  95  centavos. 
The  liquidator  appealed  from  this  decision,  and  the  superior  tribunal 
of  Panama,  judging  in  last  resort,  reduced  to  28,339  piasters  67  centavos, 
the  amoimt  of  the  condemnation  pronounced  against  the  liquidator. 

MM.  Schuber  Brothers  and  the  liquidator  not  having  proceeded  to 
the  court  of  cassation,  the  superior  tribunal,  by  a  judgment  of  July  13, 
1899,  ordered  the  Panama  Company  in  liquidation  to  pay  to  M.  Henry 
Schuber,  as  representative  of  the  company  of  Schuber  Brothers,  the 
sum  of  28,339  piasters  67  centavos  and  the  legal  interest  on  that  sum 
from  Jime  30,  1899,  to  the  day  of  payment,  with  the  costs  of  the  present 
proceedings. 

On  the  request  of  M.  Henry  Schuber,  dated  September  25,  1899,  and 
by  judgment  of  September  27,  1899,  the  superior  tribunal  of  Panama, 
in  conformity  with  the  said  request,  to  the  effect  that  there  should  be 
delivered  to  M.  Schuber  a  letter  rogatory  to  avoid  the  injury  to  him 
which  would  result  from  the  delays  incident  to  sending  the  matter 
through  the  diplomatic  channel,  decided  in  favor  of  this  request,  and 
that  there  should  be  an  order  delivered  to  the  interested  party.  The 
notification  of  it  was  ordered. 

In  execution  of  this  decision,  on  the  9th  of  October,  1899,  the  judge 
of  the  court  delivered  a  letter  rogatory  addressed  to  the  competent 
authority  in  civil  matters  of  the  city  of  Paris,  which  was  requested  to 
notify  the  judgment  of  July  13,  1899,  to  the  representative  of  the  Uni- 
versal Company  of  the  Interoceanic  Canal,  to  require  of  him  the  pay- 
ment of  the  sum  required  to  execute  the  judgment,  and  in  default  of 
payment  to  require  of  him  to  furnish,  under  oath,  property  which  could 
respond  to  the  demand. 

The  judgment  of  July  17,  1889  (sic;  should  be  1899),  that  of  Septem- 
ber 27,  1899,  and  the  letter  rogatory  of  October  9,  1899,  were  served 
upon  the  liquidator  by  a  document  of  Marecat,  bailiff  at  Paris,  on  the 
14th  of  March,  1900,  at  the  request  of  M.  Schuber. 

The  judgment  of  condemnation  not  having  been  notified  through  the 
diplomatic  channel,  and  this  procedure  not  being  in  conformity  with 
French  law,  according  to  which  judgments  rendered  in  foreign  tribu- 
nals can  not  receive  execution  in  France,  except  after  they  have  been 
declared  executory  by  French  tribunals,  the  liquidator  reserves  to  him- 
self, should  M.  Schuber  carry  out  the  formalities  prescribed  by  French 
law  and  ask  the  exequatur  of  the  judgment  which  he  has  obtained  in 
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Colombia,  to  take  the  advice  of  counsel,  as  to  the  attitude  which  the 
exceptional  position  in  which  the  law  places  him  requires  him  to  take. 

Affair  of  Dotningo  Diaz  agaiml  the  liquidator. — At  the  time  of  the  con- 
struction of  a  hospital  at  Panama  in  1885,  the  Universal  Ck)mpany  of 
the  Interoceanic  Canal  obtained  from  M.  Ehrmann  the  gratuitous  per- 
mission to  occupy  a  part  of  his  property  called  "Huerta  del  Gallo,"  in 
order  to  place  there  a  certain  part  of  the  hospital  administration. 

M.  Domingo  Diaz,  to  whom  M.  Ehrmann  sold  his  property,  claimed 
as  belonging  to  him  the  land  occupied  by  the  company.  (See  Fifth 
Report.) 

The  claim  of  M.  Domingo  Diaz  was  rejected  by  a  judgment  of  the 
tribunal  of  first  instance  of  Panama,  dated  April  22,  1848  (sic). 

M.  Domingo  Diaz  took  an  appeal  from  that  decision. 

Contrary  to  all  expectation,  the  superior  tribunal  of  Panama,  by  a 
decision  of  Jime,  1899,  condemned  the  liquidator  to  pay  to  M.  Diaz  the 
sum  of  2  piasters  per  square  meter  of  the  land  claimed  by  him  accord- 
ing to  a  calculation  by  experts,  with  the  legal  interest  since  the  day  on 
which  the  plaintiff  entered  into  possession  of  the  land  up  to  the  day 
when  he  shall  be  paid  its  value. 

The  liquidator  proceeded  to  the  court  of  cassation.  The  affair  is 
pending  before  the  supreme  court  at  Bogotd. 

Affair  of  Carreno  againd  Hie  liijuidntor. — Some  years  ago  the  Universal 
Company  of  the  Interoceanic  Canal  was  condemned  to  indemnify  Mme. 
Carreno  for  the  damages  caused  to  her  by  the  company  upon  her  prop- 
erty called  "Honduras,"  requiring  her  to  make  proof  of  the  damages  in 
a  new  proceeding. 

Dr.  Jesurum,  calling  himself  a  transferee  of  the  right  of  action  of 
Mme.  Carreno,  started  a  new  proceeding. 

As  a  result,  the  liquidator  paid  on  July  30,  1900,  to  the  agent  of  Dr. 
Jesurum  the  amount  of  1,008.96  francs.     The  affair  is  terminated. 

Affair  of  Icaza  against  the  liquidator, — The  heirs  of  M.  Pablo  Elias  de 
Icaza  claim  that  by  virtue  of  a  judgment  dated  December  16,  1886, 
their  father  had  taken  from  him,  for  the  benefit  of  the  Universal  Com- 
pany of  the  Interoceanic  Canal  of  Panama,  2  hectares,  42J  acres,  being 
part  of  the  property  called  **Carro  de  San  Juan."  They  add  that  this 
taking  of  property  was  done  with  the  fixing  by  judgment  of  an  indem- 
nity of  1  piaster  7  centavos  per  square  meter  of  land;  that  is,  41,225 
piasters  for  the  24,250  meters  condemned. 

They  claim  also  that  the  judgment  of  December  16,  1886,  was  notified 
to  the  company  on  January  16,  1887,  that  it  did  take  an  appeal  from 
that  decision  and  has  not  paid  the  amount  within  the  time  fixed  by  the 
judgment. 

As  a  result,  they  have  obtained  from  the  civil  tribunal  of  the  first  dis- 
trict of  Panama,  dated  September  6, 1897,  a  judgment  ordering  a  seizure 
against  the  Panama  Canal  Company  in  favor  of  the  heirs  of  Icaza  to  the 
amount  of  41,225  piasters,  and  that  on  default  of  payment  the  company 
against  whom  the  order  for  seizure  is  made  shall  name  a  depositary 
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and  an  expert  valuer  of  the  property  to  be  seized,  and  in  default  of  its 
making  that  nomination  this  stiall  be  done  by  the  tribunal  or  by  some 
one  designated  by  it  for  that  purpose. 

The  tribunal  at  the  same  time  ordered  the  notification  in  due  form  of 
its  judgment. 

The  judgment  ^  as  notified  to  the  liquidator  through  the  diplomatic 
channel  on  the  18th  of  June,  1898. 

Since  that  time  the  parties  have  not  taken  any  steps. 


BTFTBIT  11. 

JUDGMENT    OF   JULY    28,   1894   (CIVIL   TRIBUNAL    OF   THE 
SEINE),  DECIDING  AGAINST  MILLE.  JOREAU. 

FRENCH  REPUBLIC,  IN  THE  NAME  OF  THE  FRENCH  PEOPLE. 

The  civil  tribunal  of  first  instance  of  the  department  of  the  Seine, 
sitting  in  the  palace  of  justice  at  Paris,  has  rendered  in  public  session  of 
the  first  chamber  the  following  judgment: 

Session  of  July  26,  1894. 

Between  M.  Jean  Poire  Gautron  *  *  *  and  Mile,  Joreau,  etc. 
«    «    * 

Considering  that  by  virtue  of  a  judgment  rendered  by  this  chamber 
January  26, 1893,  condemning  Monchicourt,  in  his  character  of  liquidator 
of  the  Universal  Company  of  the  Interoceanic  Canal  of  Panama  to  pay 
to  Mile.  Joreau  the  principal  sum  of  153,169  francs  40  centimes,  and, 
according  to  documents  of  Thiellement,  bailiff  at  Paris,  dated  February 
24  and  25,  1893,  Mile.  Joreau  has  served  injunction  or  garnishment 
papers  upon  the  civil  association  for  sinking  Panama  Canal  lottery 
bonds  and  upon  the  director  of  the  bureau  of  deixwits  and  consignments, 
as  to  all  the  sums  they  have  received  or  may  receive,  due  to  Monchicourt 
as  liquidator  by  whatever  right;  that  these  papers  have  been  served,  but 
Mile.  Joreau  has  not  proceeded  in  her  suit  to  have  them  declared  valid; 

That  Gautron,  become  licjuidator  of  said  com]jany,  demands  that  the 
opposition  proceedings  referred  to  may  be  declared  without  object  in 
view  of  the  law  of  July  1,  1893: 

Considering  that  article  1  of  that  law  has  suspended  from  the  date 
of  its  promulgation  all  pending  suits  begun  against  the  liquidation  by 
bondholders  and  all  other  creditors,  and  all  proceedings  for  securing 
execution  against  the  property,  movable  or  immovable,  of  the  company, 
even  those  in  course  of  being  executed; 

Considering  that  this  provision  has  for  its  object,  as  shown  besides  by 
what  led  up  to  it,  to  prevent  certain  creditors  from  creating  rights  of 
preference  as  against  other  creditors,  and  to  make  certain  the  progress 
of  the  liquidation  by  reserving  to  the  liquidator  alone  the  right  to  realize 
the  assets  for  the  benefit  of  all,  in  view  either  of  a  legal  division  among 
all  creditors  or  of  the  contribution  in  the  common  interest,  to  a  new 
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aasociation,  to  be  made  under  the  supervision  of  the  mandataire  of  the 
bondholders  and  the  courts,  and  within  the  conditions  specified  by  arti- 
rles  10  and  11  of  the  law; 

That  the  proceedings  either  of  execution  or  preservation  of  means  of 
execution,  taken  before  that  law,  are  then  altogether  without  object; 

That  they  can  not  produce  any  effect  whatever  in  favor  of  those  who 
liave  instituted  them;  that  the  defendant  (Mile.  Joreau)  admits  that  she 
has  no  right  of  preference  as  to  the  sums  gamisheed,  and  that  the  liqui- 
dator has  not  the  right  to  pay  her; 

That  she  does  not  demand  to  have  the  validity  of  her  garnishment 
proceedings  declared; 

That  she  maintains,  nevertheless,  that  the  garnishment  exists,  and 
that,  without  opposing  the  distribution  among  all  the  creditors  of  the 
values  gamisheed,  she  objects  to  the  liquidator's  disposing  of  them  in 
any  other  manner; 

Considering  that  this  pretension  is  condemned  by  the  formal  and 
absolute  prescription  of  the  first  article  of  the  law  of  July  1,  1893; 

That  a  proceeding  suspended  can  not  have  any  effect;  that  conse- 
quently, aside  from  the  power  which  will  belong  to  them  at  the  time 
of  the  distribution,  to  produce  as  legitimate  expenses,  acts  done  under 
the  reign  of  the  old  law,  the  creditors  opposing  here,  like  the  creditors 
resorting  to  garnishment,  have  no  other  rights  than  that  which  article 
1 1  recognizes  for  all  creditors  indiscriminately,  namely,  that  of  present- 
ing  to  the  tribunal,  in  the  course  of  any  proceeding  for  approval  (homo- 
logation) ,  the  reasons  which  may  appear  to  them  good  for  opposing  the 
adoption  of  such  or  such  mode  of  realizing  the  assets,  or  the  contribu- 
tion to  an  association  of  these  assets; 

That  it  is  proi)er,  consequently,  without  its  being  necessary  to  pro- 
nounce release  from  the  garnishee  proceedings,  to  decide  that  they  are 
altogether  without  object. 

On  the  aclditional  demand  of  Gautnjn  for  damages,  considering,  etc, 
»*«♦#«« 

For  these  reasons  declares  that  the  proceedings  of  the  defendant, 
having  been  suspended  by  the  law  of  July  1,  1893,  the  garnishment 
has  become  altogether  without  object  and  can  not  produce  any  effect; 
declares  consequently  that  it  constitutes  no  obstacle  to  the  delivery  of 
the  sums  garnisheed  to  the  liquidator. 


EXHIBIT  12. 

EVIDENCE  AS  TO  PLEDGP:S  OF  PANAMA  RAILROAD  SHARES. 

Paris,  AugMjA  ^5,  1902. 
Certificate  showing  that  all  the  dividends  paid  upon  the  shares  of  the 
Panama  Railroad  Company  have  gone  into  the  treasury  of  the  New 
Panama  Canal  Company,  and  that  all  votes  in  the  meetings  of  the  Panama 
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Railroad  Company  represented  by  said  shares  have  been  cast  by  the 
New  Panama  Canal  Company,  without  any  exception. 

I  certify  by  these  presents  that  all  the  dividends  declared  and  paid  by 
the  Panama  Railroad  Company  since  the  month  of  October,  1894,  upon 
all  the  shares  transferred  by  the  liquidator  to  the  new  company  in  vir- 
tue of  the  sale  made  by  article  5,  section  4,  of  the  by-laws,  have  been 
paid  to  the  New  Panama  Canal  Company  and  have  not  remained  in  the 
possession  of  the  liquidator. 

The  dividends  paid  by  the  Panama  Railroad  to  the  liquidator  on  the 
shares  pledged  in  his  hands  have  been  paid  immediately  by  the  liqui- 
dator to  this  company,  as  results  from  letters  of  April  9,  1901,  and  June 
16,  1902. 

I  certify  likewise  that  during  all  the  time  since  the  month  of  October, 
1894,  all  the  votes  to  be  cast  at  the  general  meetings  of  the  said  company 
for  those  shares  have  been  cast  exclusively  by  the  new  company,  and 
that  the  liquidator  has  never  been  called  to  vote  as  owner  bf  those 
shares. 

Mahie, 
The  Chief  of  General  Account. 

For  the  liquidator,  by  procuration: 

Henry  ftoun. 


Paris,  June  16,  190Z, 
New  Panama  Canal  Company,  Paris. 

Mr.  President :  I  have  the  honor  to  transmit  to  you  herewith  inclosed, 
after  having  made  it  payable  to  the  order  of  your  honorable  company,  a 
check  for  $137,068,  sent  to  me  by  the  Panama  Railroad  Company  for 
the  diWdend  on  the  shares  which  you  have  deposited  as  a  pledge,  in 
virtue  of  our  agreement  of  March  24,  1900. 
Please  acknowledge  receipt. 

Accept,  Mr,  President,  the  assurance  of  my  distinguished  consider- 
ation. 

Gautron,  The  lAquidcUor. 
Certified  as  correct. 
The  chief  of  general  accounts: 

Marie. 


Paris,  Apr*l  9,  1901, 
New  Panama  Canal  Company,  Paris, 

Mr.  Director-General:  I  have  the  honor  to  transmit  to  you,  after 
having  made  it  payable  to  the  order  of  your  honorable  company,  a 
check  for  |137,068,  addressed  to  me  by  the  Panama  Railroad  Company, 
as  dividend  of  2  per  cent  upon  the  shares  which  you  have  deposited 
with  me  as  a  pledge,  in  accordance  with  our  agreement  of  March  24, 
1900. 
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Please  acknowledge  receipt,  and  accept,  Mr.  Director-General,  assur- 
ance of  my  distinguished  consideration. 

Gautron,  TTie  Lu/uidalt/r, 
Certified  as  (^rrect. 
The  chief  of  general  accounts: 

Marie. 


AGREEMENT  OF  APRIL  27,  1895,  BETWEEN  THE  LIQUIDATOR, 
THE  NEW  PANAMA  CANAL  COMPANY,  AND  THE  COMPTOIR 
NATIONAL  D'ESOOMPTE  CONCERNING  PANAMA  RAILROAD 
SHARES. 

Between  the  undersigned 

1*  M.  Jean  Pierre  Gautron,  judicial  administrator  of  the  civil  tribunal 
of  the  Seine,  residing  at  No.  13,  Rue  Tronchet,  Paris, 

Acting  in  the  name  of  and  as  liquidator  for  the  Compagnie  Universelle 
du  Canal  Interoc^anique  de  Panama,  whose  head  oflSice  is  situated  No. 
63  bis  Rue  de  la  Victoire,  Paris, 

Appointed  to  that  office  by  judgment  given  by  the  chamber  of  the 
(H)un8el  of  the  tribunal  of  the  Seine  the  2l8t  day  of  July,  1893, 

On  the  one  part 

2*  The.  New  Panama  Canal  Company,  an  anonymous  company,  hav- 
ing its  head  office  No.  7,  Rue  Louis-le-Grand,  Paris, 

Represented  by  Messrs.  Chanove  and  Jonqui^re,  administrators,  who 
are  specially  empowered  to  sign  this  present  contract  by  a  resolution 
adopted  by  the  council  of  administration  of  said  company  dated  fifth 
March  last,  copy  of  which  is  hereto  annexed. 

Of  the  second  part 

3*  And  the  Comptoir  National  d'Escompte,  an  anonymous  company, 
whose  head  offices  are  8ituate<i  No.  14,  Rue  Bergere,  Paris, 

Represented  by  M.  Th.  Berger,  a  member  of  the  council  of  adminis- 
tration, and  M.  Alexis  Rostand,  manager,  who  is  specially  empowered 
to  sign  this  present  agreement  by  a  resolution  adopted  by  the  council  of 
administration  of  the  said  company,  dated  March  thirteenth  last,  copy 
of  which  is  hereto  annexed, 

Of  the  third  part. 

With  a  view  to  assuring  the  fulfillment  of  the  conditions  under  which 
M.  Gautron  has  transferred  to  the  new^  company,  in  accordance  with 
the  terms  of  its  ])y-laws,  received  by  Messrs.  Lefebvre  and  Champetier 
de  Ribes,  notaries  of  Paris,  the  2(>th  June,  1894,  68,534  shares  in  the 
Panama  Railroad,  and  to  provide  against  any  inconvenience  which 
might  arise  from  a  conflict  between  the  French  and  American  laws — 

It  has  been  agreed  as  follows: 

Article  1. 

M.  Gautron  and  the  new  company  constitute  as  amicable  depository 
for  the  68,534  shares  of  the  Panama  Railroad  the  Comptoir  National 


Digitized  by  VjOOQLC 


The  President.  317 

d'£ecoinpte  in  Paris,  in  the  name  of  which  the  said  shares  shall  be 
enrolled,  by  virtue  of  the  pure  and  simple  transfers  which  shall  be 
signed  by  M.  Gantron  with  the  briefest  delay  possible. 

Article  2. 

The  Comptoir  National  d'Escompte  shall  collect  the  dividends  and 
remit  the  amount  to  the  new  company  after  (le<luction  of  the  commis- 
Hion  which  is  allow^able  to  it  and  all  charges  whatsoever  incurred  by 
said  collections. 

Article  3. 

The  (>>mptoir  National  d'Esconipte  shall  issue  its  onler,  in  the  man- 
ner usual  in  America,  for  the  exercise  of  the  right  of  vote  in  the  general 
meeting  of  the  Panama  Railroad  Company,  and  for  the  constitution 
of  all  accredited  agents  in  connection  with  said  company,  to  i)ersons 
designated  by  the  New  Panama  Canal  Co.,  said  company  l)eing  at  any 
time  able  to  modify  said  designation  and  having  the  sole  right  to  give 
all  attorneys  or  agents  the  instructions  which  said  company  may  deem 
advisable. 

Article  4. 

The  said  shares  shall  remain  deposited  with  the  Comptoir  National 
d'Escompte  during  the  whole  of  the  period  of  nontransferability  stip- 
ulated by  the  by-laws  of  the  new  company. 

In  the  event  of  the  realization  of  the  different  contingencies  provided 
for  by  said  by-laws,  the  Comptoir  National  d*Kscompte  undertakes  to 
sign  all  transfers  of  the  68,534  shares  in  question  conformably  with  the 
collective  requests  which  will  be  addressee!  to  said  Comptoir  National 
d'Escompte  by  the  liquidator  and  the  new  company,  these  requests  and 
these  only  liberating  the  said  C-omptoir  National  crEscompte. 

In  the  event  of  any  disagreement  the  Comptoir  National  il'P^comptc 
shall  conform  to  the  decision  of  the  civil  tribunal  of  the  Seine  and  of 
the  court  of  ap{)eal  of  Paris,  to  which  courts  is  given  to  the  extent 
necessary  formal  jurisdiction. 

Article  5. 

The  Comptoir  National  d'Escompte  accepts  and  undertakes  to  fulfill 
the  mission  conferred  upon  it  by  the  above  articles. 

Article  (>. 

Ah  coinpensati(m  for  its  trouble  and  cure  the  Comptoir  National 
d'Eecompte  shall  be  paid  annually  the  sum  of  two  thousand  francs. 

All  charges  or  disbursements  whatsoever,  especially  judicial  cxpen«*H 

resulting  from  the  establishment  of  its  mandate,  as  well  as  all  preju- 

'  dicial   ajnsequencies  which   might  arise   from  it^  (juality  of  apparent 

proprietor  shall  Ije  paid  over  on   the  first   demand  of   said  Comptoir 

National  d'Escompte. 
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The  whole  shall  be  paid  half  by  the  liquidation  and  half  by  the  new 
company,  said  parties  being  ^arantee  the  one  for  the  other  with 
respect  to  the  Comptoir  National  d'Escompte. 

Made  in  triplicate  at  Paris,  the  tw^ty-seventh  day  of  April,  in  the 
year  one  thousand  eight  hundred  and  ninety-five. 
Approved,  the  writing,  Read  and  approved, 

Signed:  J.  Jonquiere.  Signed:  G.  Chanove. 

Approved,  the  writing,  Read  and  approved, 

Signed:  Gautron.  CoMn\)iR  National 

D*EsCOMPTE   DE  PaRIS, 

A  Director,  The  Manager, 

Signed:  Berger.  Signeil:  Alexis  Rostand. 


AGREEMENT  OF  MARCH  24,  1900,  BETWEEN  THE  LIQUIDA- 
TOR AND  THE  NEW  PANAMA  CANAL  COMPANY  CONCERN- 
ING PANAMA  RAILROAD  SHARES. 

Between  the  undersigned: 

M.  Choron,  in  the  name  and  as  representative  of  the  New  Panama 
Canal  Company,  an  anonymous  company,  whose  principal  office  is  at 
Paris,  Rue  Louis-le-Grand,  No.  7; 

M.  Choron,  specially  authorized  for  the  purposes  of  these  presents, 
by  action  of  the  council  of  administration  of  the  said  New  Panama  Canal 
Company,  copy  of  which  has  been  hereto  annexed, 

Of  the  one  part. 

And  M.  Jean  Pierre  Gautron,  judicial  administrator  of  the  civil  tri- 
bunal of  the  Seine,  acting  in  the  name  of  and  as  liquidator  of  the  Com- 
pagnie  Universelle  du  Canal  Interoccanique,  whose  office  is  at  Paris,  Rue 
de  la  Chausee  d'Antin,  No.  42, 

Of  the  other  part, 

Has  been  settles!,  agreed,  and  reviewed  and  stated  beforehand,  as 
follows: 

The  by-laws  of  the  Compagnie  Nouvelle  du  Canal  de  Panama  were 
executed  before  Me.  Lefebvre,  at  Paris,  June  26th,  1894. 

A  party  to  the  said  by-laws  was  M.  Gautron,  in  his  character  as 
liquidator,  who  made  to  the  said  C-ompagnie  Nouvelle  du  Canal  de 
Panama  the  transfer  and  contributions  stated  in  article  5,  paragraphs 
1,  2,  3  and  4. 

This  transfer  and  these  contributions  were  made  under  certain  reeer- 
vationsand  conditions,  expressed  in  the  same  article  5,  to- wit,  especially; 

"IM.  The  rights  of  every  nature  in  the  Panama  Railroad,  belonging 
to  the  liquidation  and  contributed  by  M.  Gautron  under  section  4  of  this 
article  shall  become  the  property  of  the  present  cMjmpany  from  and  after 
the  stockholders'  meeting  provided  for  by  article  75  hereof,  without  any 
pecuniary  com|)ensation,  but  upon  the  expressed  condition  that  the 
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canal  be  constracted  within  the  time  fixed  by  the  agreement  of  conces- 
sion. Upon  default  in  completion  within  such  time,  said  rights  shall 
revert  to  the  liquidation. 

"If,  contrary  to  all  expectation,  the  meeting  in  qut^ition  Khould  not 
take  the  necessary  action  for  the  completion  of  the  canal,  or  if  the  course 
of  action  adopted  by  the  meeting  can  not  be  carried  out,  the  said  rights 
in  the  railroad  shall  remain  the  property  of  the  present  company,  but  it 
shall  pay  to  the  liquidation  the  sum  of  20  million  francs  by  way  of  indem- 
nity, and  the  share  of  profits  set  apart  for  the  liquidation  shall  be  half 
the  profits  of  the  present  company,  without  other  deductions  than  those 
provided  in  sees.  2  and  3  of  article  51  hereof." 

Now,  article  75  provides  that — 

"When  the  amounts  expended,  as  well  for  the  work  done  ujwn  the 
canal  as  for  the  discharge  of  the  burdens  resulting  from  the  contribution 
of  M.  Gautron,  shall  reach  about  one-half  of  the  cash  capital  of  the  com- 
pany, at  the  minimum,  a  special  technical  commission  thereto  appointed 
at  a  proper  time  shall  pronounce  upon  the  results  obtained  from  the 
work  already  done  and  upon  the  conclusions  to  be  drawn  therefrom 
as  to  the  remainder  of  the  enterprise. 

"This  commission  shall  be  composed  of  two  members  appointed  by 
the  council  of  administration  of  the  present  company,  and  of  two  per- 
sons appointed  by  the  liquidation  of  the  old  Compagnie  Universelle  du 
Canal  Interoc^anique.  These  four  members  shall  appoint  a  fifth,  who 
shall  be  president  of  the  commission,  and  if  they  can  not  agree  this  presi- 
dent shall  be  appointed  by  the  president  of  the  tribunal  of  commerce  of 
the  department  of  the  Seine. 

"The  council  of  administration  shall  be  required  to  make  public  the 
opinion  of  this  commission,  and  to  call  an  extraordinary  general  meeting 
of  stockholders  in  the  manner  provided  in  articles  61  and  62  hereof. 

"This  meeting  shall  consider  the  ways  and  means  tending  to  insure 
the  completion  of  the  work  and  the  stipulations  contained  in  article  5, 
sec  4,  No.  3,  hereof." 

The  parties  explain,  for  clearness,  that  the  time  mentioned  in  para- 
graph 3  of  article  5  of  the  by-laws,  and  which  is  fixed  by  the  agreement 
of  concession,  means  the  time  granted  and  to  be  granted  by  the  agree- 
ment of  concessions  and  by  the  various  agreements  of  extension. 

Two  of  the  conditions  set  forth  in  the  article  al)ove  quoted  have  been 
fulfilled,  to- wit:  The  expenditure  of  one-half  the  corporate  capital,  at 
the  minimum,  and  the  formation  of  the  technical  commission.  This 
commission  went  to  the  Isthmus,  there  to  proceed  to  the  performance 
of  its  duties,  and  the  results  of  the  study  to  which  it  devoted  itself  are 
clearly  favorable  to  the  completion  of  the  canal. 

The  Compagnie  Nouvelle  du  Canal  de  Panama  is,  therefore,  approach- 
ing the  time  when  it  must  face  the  conditions  under  which,  after  publi- 
cation of  the  report  of  the  commission,  it  will  have  to  call  the  extraor- 
dinary general  meeting  provided  for  by  article  75  of  the  by-laws  of 
incorporation. 
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But  it  is  of  opinion  that,  under  the  present  circumstances,  there  would 
be  the  greatest  advantage  in  postponing  the  calling  of  this  meeting  and 
deferring  the  final  decisions  provided  for  by  article  75  above  quoted. 

M.  Gautron,  in  his  character  as  liquidator,  moved  by  the  idea  which 
has  always  guided  the  liquidators  of  the  Compagnie  Universelle  du  Canal 
Interoc^^anique  in  their  efforts  to  assure  the  completion  of  the  enter- 
prise, efforts  constantly  encouraged  by  the  majority  of  the  creditors,  by 
the  public  authorities,  and  by  the  courts,  considers  that  it  is  to  the 
true  interest  of  the  liquidation  to  accept  the  views  of  the  Compagnie 
Nouvelle. 

In  this  state  of  the  facts  the  parties  have  united  upon  the  agreements 
hereinafter  set  forth: 

Art.  1. 

The  assembling  of  the  general  meeting,  called  to  take  final  action,  in 
conformity  with  article  75  of  the  by-laws  of  the  Compagnie  Nouvelle, 
may  be  postponed  for  not  more  than  three  years  from  the  date  on  which 
these  presents  shall  become  binding. 

The  Compagnie  Nouvelle  can  not  delay  the  calling  of  this  meeting 
without,  beforehand,  coming  to  an  agreement  with  the  liquidator  on 
this  point. 

Art.  2. 

In  case  either  of  the  two  situations  mentioned  in  the  second  paragraph, 
§  3  of  article  5  of  the  by-laws  should  arise,  the  credit  of  20  millions 
which  would  exist  for  the  benefit  of  the  liquidation  shall  be  paid, 
principal  and  interest,  by  means  of  the  income  of  all  the  rights  and  part 
interests  belonging  at  that  time  to  the  Compagnie  Nouvelle  in  the  rail- 
road from  Panama  to  Colon,  operatetl  by  an  American  company,  called 
the  Panama  Railroad  Company,  whose  princii)al  office  is  at  New  York, 
and  at  latest  in  a  period  of  15  years  from  the  date  when  the  credit  arises. 

The  credit  of  20  millions  in  question  shall  bear  three  per  cent  interest 
from  said  date. 

Art.  3. 

To  insure  the  payment  of  the  credit  to  the  liquidation,  principal  and 
interest,  the  Compagnie  Nouvelle  de  Panama  undertakes  to  give  as  a 
pledge  (nantissement)  for  the  benefit  of  the  liquidator,  the  rights  and 
part  interests  belonging  to  it  in  the  railroad  from  Panama  to  Colon  as 
they  are  set  forth  in  article  5  of  the  by-laws,  and  to  apply  to  the  jwy- 
ment  of  this  credit  the  entire  revenue  arising  from  the  rights  and  part 
interests  in  (|uestion,  after  de<Uicting  only  the  expenses  necessary  for 
the  running  of  the  debtor  company,  which  deductions  shall  he  fixcni  at 
the  beginning  of  each  fiscal  j)eri()(l,  by  agreement  lx»tween  it  and  the 
liquidator,  after  verification  of  tlie  accounts  of  the  pre<»eding  fiscal  period. 

These  presents  shall  not  Income  binding  until  after  the  regular  pledg- 
ing, to  the  satisfaction  of  the  licjuidator,  of  this  security  which  shall  l^e 
applied  to  the  benefit  of  the  liquidation,  until  full  payment  of  the  credit 
of  20  millions,  principal  and  interest. 
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Art.  4. 

Until  full  payment  of  the  credit  to  the  liquidator,  principal  and  inter- 
est, all  revenues  arising  from  the  Panama  Railroad  shall  be  applied, 
with  the  consent  of  M.  Gautron,  to  the  extinguishment  of  said  credit. 

As  soon  as  M.  Gautron' s  credit  shall  have  been  extinguished,  an 
extraordinary  general  meeting  of  the  Compagnie  Nouvelle  shall  be 
called  to  reduce  the  capital  of  this  company  to  a  figure  equal  to  the 
amount  of  actual  assets  at  that  time,  so  as  to  enable  said  company 
immediately  to  dispose  of  and  distribute  its  net  income,  as  well  for  the 
benefit  of  the  liquidator  as  for  that  of  the  shareholders. 

In  conformity  with  the  second  paragraph  of  section  3  of  article  5  of 
the  by-laws  of  the  Compagnie  Nouvelle,  taken  in  connection  with  article 
51,  the  sinking  fund,  for  the  benefit  of  the  shareholders,  for  the  capital 
stock  of  the  Compagnie  Nouvelle  du  Canal  de  Panama,  will  not  form 
part  of  the  chai^ges  to  be  deducted  from  the  annual  income  of  the 
enterprise. 

Akt.  5. 

No  alteration  in  previous  agreements  is  made,  other  than  such  as 
result  from  the  present  contract,  which  annuls  and  supersedes  the 
agreement  made  under  date  of  August  9th,  1899,  and  approved  by  the 
(council  of  administration  at  its  meeting  of  August  30th,  1899. 

Art.  6. 

The  present  agreement  shall  not  become  binding  until  after  being 
submitted  to  the  approval  of  a  general  meeting,  called  under  the  pro- 
visions of  articles  60,  61,  and  62  of  the  by-laws,  and,  thereafter,  to  the 
approval  of  the  civil  tribunal  of  the  Seine. 

Art.  7. 

The  expenses  of  recording,  approval,  and,  in  general,  all  expenses 
and  fees  which  the  present  contract  may  occasion,  shall  be  borne  by 
the  Compagnie  Nouvelle  du  Canal  de  Panama. 

Done  in  duplicate  at  Paris,  March  twenty-fourth,  one  thousand  nine 
hundred. 

The  writing  approved.  The  writing  approved. 

Signed:  L.  Choron.  Signed:  Gautron. 


RATIFICATION  OF  THE  AGREEMENT  OF  MARCH  24,  1900,  BY 
STOCKHOLDERS'  MEETING  OF  NEW  COMPANY. 

NEW  PANAMA  CANAL  COMPANY. 

Taken  from  the  report  of  the  extraordinary  general  meeting  of  stock- 
holders of  the  New  Panama  Canal  Company,  held  July  7, 1900,  at  Paris, 
in  the  building  of  the  Philosophical  Association  (Societ^s  Savantes),  8 
Rue  Danton. 

19219—03 21 


Digitized  by  VjOOQLC 


322  The  Panwnia  Canal  Title— Exhibit  m. 

RX80LUTI0N. 

The  general  meeting,  after  having  heard  the  report  of  the  council  of 
administration,  approves  the  contract  made  between  the  new  company 
and  the  liqaidation  of  the  Universal  Company  of  the  Interoceanic  Canal 
of  Panama,  dated  March  24,  1900,  and  authorizes  the  postponement  of 
the  extraordinary  general  meeting  provided  for  by  article  75  of  the  by- 
laws to  a  time  not  later  than  three  years  from  the  date  when  the  said 
contract  shall  become  definitive;  it  authorizes  also  the  council  of  admin- 
istration to  incur  the  expenses  necessary  for  the  continuation  of  the 
enterprise  until  such  meeting  shall  take  place. 

Certified  to  be  in  conformity  with  the  original. 

M.  B6, 
President  of  the  Council  of  AdminislrcUion. 


DECREE  APPROVING  THE  AGREEMENT  OF  MARCH  24,  1900. 
[OflBcial  Journal  of  the  French  Republic,  Tuesday,  August  7, 1900.] 

Publication  made  by  M.  Gautron,  liquidator  of  the  Universal  Com- 
pany of  the  Interoceanic  Canal  of  Panama,  in  conformity  with  tirticles 
10  and  11  of  the  law  concerning  the  liquidation  of  the  said  company  of 
July  1,  1893. 

Public  session  of  the  first  chamber  of  the  civil  tribunal  of  first  instance 
of  the  department  of  the  Seine  on  Wednesday,  August  1,  1900. 

The  tribunal:  Upon  the  request  presenteil  by  Gautron,  acting  in  his 
character  of  liquidator  of  the  Univen^il  Company  of  the  Interoceanic 
Canal  of  Panama. 

The  said  request  signed  "De  Bieville,"  his  solicitor,  and  reading  thus: 
"To  the  president  and  judges  comix>sing  the  first  chamber  of  the  civil 
tribunal  of  the  Seine,  etc.,*' 

And  the  document**  having  l)een  produced; 

Having  seen  the  order  of  the  president  dated  July  30,  1900,  put  at  the 
end  of  the  said  request  and  reading:  ''That  this  be  communicated  to  the 
attorney  of  the  Republic  in  his  office  and  we  commit  to  M.  Laporte,  vice- 
president,  to  make  his  report,  Paris,  July  3,  1900.     Signed,  Baudouin;*' 

Having  seen  the  written  conclusions  of  the  attorney  of  the  Republic 
also  put  at  the  end  of  the  said  request,  the  said  conclusions  reading  thus: 
"The  attorney  of  the  Republic  does  not  oppose,  Paris,  August  1,  1900. 
Signed,  Servin;'* 

Having  seen  articles  10  and  11  of  the  law  of  July  1,  1893; 

After  having  heard  at  the  sessicjii  M.  Laporte,  vice-president,  in  his 
report,  and  M.  Servin,  suVjstitnte  of  the  attorney  of  the  Republic,  in  his 
conclusions; 

After  having  deliberated  according  to  law; 

Considering  that  the  agreement  in  question,  which  the  extraordinary 
general  meeting  of  stockholders  of  the  new  company  of  the  Panama 
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Canal  has,  moreover,  approved  by  resolution  of  July  7,  of  the  current 
year,  appears  to  be  in  conformity  with  the  interests  of  the  liquidation, 
and  advantageous  for  the  company; 

That,  consequently,  it  is  proper  to  give  it  approval, 

For  these  reasons. 

Approves,  purely  and  simply,  the  agreement  entered  into  between  the 
liquidator  of  the  Universal  Company  of  the  Interoceanic  Canal  of  Pan- 
ama and  the  new  cx)mpany,  dated  March  24,  19G0,  in  order  that  this 
agreement  majj  be  executed  according  to  its  form  and  tenor. 

Done  and  adjudged  by  MM.  Baudouin,  president;  Laporte,  vice- 
president;  Le  Berquier,  judge.  In  the  presence  of  MM.  Chauvin,  sub- 
stitute judge;  Servin,  substitute,  assisted  by  Lasnier,  clerk. 

Cop}'  conforming  to  the  originaL 

(Signed)  A«  db  Bieviixb. 
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JSpedmens  of  bonds  issued. 

Printed  specimens  of  each  and  all  of  the  issues  of  ))onds  were  brought 
from  Paris,  and  are  described  as  follows: 

No.  1,  bonds,  5  per  cent,  issue  of  September  7,  1882. 

No.  2,  bonds,  3  per  cent,  issue  of  October  3,  1883. 

No.  3,  l)onds,  4-per  cent,  issue  of  September  25,  1884. 

No.  4,  bonds,  new,  issue  of  August  3,  1886. 

No.  5,  bonds,  new,  second  series,  issue  of  July  26,  1887. 

No.  6,  bonds,  new,  third  series,  issue  of  March  14,  1888. 

No.  7,  bonds,  lottery,  issue  of  June  26,  1888. 

No.  8,  lottery  bonds,  issue  of  July  27,  1889. 

Upon  the  bonds  of  issue  No.  1  the  language  used  is: 

Universal  Company  of  the  Interoceanic  Canal  of  Panama.  Anony- 
mous Company.  Company  capital,  300,000,000  of  francs.  Issue  of 
250,000  bonds,  authorized  by  the  general  meeting  of  29  June,  1882. 
Bonds  of  500  francs,  5  per  cent,  to  the  bearer.     Redeemable  at  par  in 

75  years.     No. .     Paris,  15  January,  1883.     By  authorization:  An 

administrator:  The  president-director:  Ferd.  de  Lesseps. 

On  the  coupons  of  the  same  we  find: 

Universal  Company  of  the  Interoceanic  Canal  of  Panama.  Bond  No, 
.     Coupon  of  12  francs  50  centimes,  falling  due  the  15  July,  1899,  etc. 

On  the  back  of  the  bond  is  a  table  of  sinking-fimd  payments,  with 
dates  of  payment  and  the  numbers  of  bonds  to  be  redeemed. 

On  bond  issue  No.  2  the  7^'ording  is  practically  the  same,  the  issue 
being  of  600,000  bonds  at  3  per  cent  There  is  a  similar  table  as  to 
sinking  fund  on  the  back. 

The  language  of  the  third  issue  is  practically  the  same,  the  issue  being 
of  387,387  bonds  at  4  per  cent.  A  sinking-fund  table  is  also  found  on 
the  back. 

The  language  of  the  fourth  issue  is  practically  the  same,  except  tliat 
it  states  that  an  issue  of  458,802  bonds  was  authorized  by  the  general 
meeting  of  July  29, 1885,  and  that  the  bond  is  a  new  one  and  is  redeem- 
able at  1,000  francs. 

The  fifth  series  contains  language  similar  to  the  fourth,  except  that 
on  the  back,  instead  of  the  sinking  fund  table,  we  find  the  following: 

"  Extrat^t  taken  from  the  pro8|)ectus  of  issue:  The  new  bonds  of  the 
second  series  are  redeemable  at  1,000  frant^s  in  48  years,  by  drawings 
every  two  months  (six  drawings  per  year),  the  15  September,  15  Novem- 
ber, 15  January,  15  March,  15  May,  and  15  July. 

"But  the  first  drawing  will  take  place  on  the  30  September,  1887, 
instead  of  the  15. 

"After  the  first  year  6,000  bonds  will  be  redeemed;  that  is,  1,000 
bonds  at  each  drawing;  the  number  of  bonds  redeemed  will  increase 
progressively  every  year  until  the  end  of  the  operation." 

The  language  of  the  sixth  issue  has  the  following:  **  Universal  Com- 
pany of  the  Interoceanic  Canal  of  Panama.  Anonymous  company, 
with  capital  at  300,000,000  of  francs,  and  Civil  Company  for  Sinking  the 
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Bonds  of  the  Panama  Canal.  Issue  of  March,  1888,  with  responsibility 
limited  to  what  is  put  into  the  company.  Issue  of  350,000  bonds, 
authorized  by  the  general  meeting  of  29  July,  1885.  New  bond  to 
bearer,  payable  at  1,000  francs.  The  reimbursement  of  1,000  francs  is 
guaranteed  by  certificates  of  French  Government  annuities  (rente 
frangaise),  bought  by  the  Civil  Company  of  Sinking,  formed  of  all  of 
the  subscribers  of  the  present  loan;  according  to  the  terms  of  the  docu- 
ment drawn  up  before  Me.  Champetier  de  Ribes  and  his  colleague, 
notaries  at  Paris,  3  March,  1888." 

On  the  back  of  the  bond  appears  the  following: 

"Taken  from  the  by-laws  of  the  Civil  Company  of  Sinking,  according 
to  the  document  received  by  Me.  Champetier  de  Ribes  and  his  col- 
league, notaries  at  Paris. 

"Article  first.  There  is  formed,  by  these  presents,  between  the  appear- 
ers,  a  civil  company. 

"  There  shall  be  on  the  same  footing  as  the  appearers,  as  members  of 
this  Civil  Company,  all  the  future  subscribers  to  the  issue  of  March, 
1888,  of  the  bonds  of  the  company  of  the  Interoceanic  Canal  of  Panama. 

**  Subscription  to  every  bond  of  that  issue  will  carry  the  adhesion  of 
the  subscriber  to  the  present  by-laws  and  his  admission  as  a  member  of 
the  company,  as  stipulated  in  the  prospectus  of  the  issue. 

"Art.  2.  The  company  has  for  its  object: 

"To  syndicate  the  subscribers  of  the  new  issue  of  the  company  of  the 
Panama  Canal;  to  take  charge  of  the  sinking  of  the  said  loan  by  means 
of  the  retention  which  the  subscriber  will  make  upon  each  bond  by  him 
subscribed  of  a  sum  of  70  francs  28  centimes,  which  he  will  pay  to  the 
Civil  Company; 

"And  by  means  of  the  capitalization  of  interest,  to  itself  perform  the 
operation  of  reconstituting  the  capital  and  the  business  of  redemption  of 
the  bonds  issued  by  means  of  a  drawing  by  lot. 

"Consequently: 

"Upon  the  capital  of  issue  of  each  new  bond  the  company  will  receive 
the  sum  of  389  francs  72  centimes,  and  the  Civil  Company  70  francs  28 
centimes,  destined  to  nink  the  loan. 

"Art.  3.  The  company  will  have  for  its  name: 

"Civil  Company  for  Sinking  the  Bonds  of  the  Panama  Canal,  issue  of 
March,  1888,  with  responsibility  limited  to  what  is  put  into  the  com- 
pany. 

"Art.  6.  The  contribution  of  each  associate  is  limited  to  his  putting  in 
of  70  francs  28  centimes  per  bond,  which  will  be  furnished  at  dates  above 
fixe<l;  beyond  that  every  call  for  funds  is  prohibited. 

"In  any  event,  a  member  can  not  be  responsible  to  third  persons 
beyond  what  he  thus  puts  in. 

"The  company  funds  are  made  up  of  the  combination  of  the  sums 
received  by  the  company  upon  each  of  the  350,000  bonds  offered  for 
subscription.  If  all  the  '^0,000  bonds  are  not  subscribed,  the  company 
funds  will  be  reduced  accordingly." 
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The  seventh  series,  that  of  the  lottery  bonds,  (and  the  eighth  series  is 
substantially  identical,  with  the  exception  that  it  has  stamped  apon  it 
the  words  ''Certificate  issued  in  virtue  of  the  law  of  15  July,  1889;  not 
productive  of  interest,*'  with  the  title  of  the  liquidator  of  the  old  com- 
pany, and  the  signature  of  Brunet  by  procuration)  contains  the  following: 
Universal  Company  of  the  I  nteroceanic  Canal  of  Panama.  AnonymouR 
company  with  a  capital  of  300,000,000  of  francs,  divided  into  600,000 
shares  of  500  francs;  and  civil  company  with  responsibility  limited  to 
the  company  capital  for  the  sinking  of  the  lottery  bonds  of  the  Panama 
Canal,  issue  of  26  June,  1888.  Loan  of  720,000,000.  Loan  authorized 
conformably  with  the  provisions  of  the  law  of  21  May,  1836,  by  the  law 
of  8  June,  1888,  but  without  any  guarantee  or  responsibility  of  the  State. 
Public  subscription  to  2,000,000  lottery  bonds,  carrying  15  francs  per 
year,  payable  semi-annually  the  Ist  of  December  and  the  1st  of  June  of 
each  year,  and  redeemable  by  lot,  or  at  400  francs,  within  the  maximum 
time  of  99  years.  The  redemption  of  400  francs  and  the  payment  of  the 
lots  will  be  guaranteed  by  a  deposit  of  rentes  fran^aise  [Government 
annuities],  or  of  other  obligations  ItUres]  guaranteed  by  the  French 

Government.    Provisional  certificate  to  the  bearer  negotiable.    No. . 

Of  an  obligation  of  a  paid-up  bond  of  60  francs. 

The  Universal  Company  of  the  Interoceanic  Canal  has  received 50 

The  Civil  Sinking  Company 10 

The  amount  of  capital,  to  wit,  300  francs,  are  to  be  paid  on  the  dates 
and  in  the  proportions  shown  opposite  in  such  a  manner  that  on 
each  of  the  bonds  entirely  free  [paid  up],  the  part  of  the  Universal 

Company  of  the  Interoceanic  Canal  will  be 300 

And  that  of  the  Civil  Sinking  Company 60 

This  last  sum,  being  destined  to  &<»ure  the  payment  of  the  lots  and 
to  constitute  the  sinking  capital  at  400  francs  of  all  bonds  regularly 
freed  in  conformity  with  the  terms  of  the  prospectus  of  the  issue 
and  of  the  by-laws  of  the  Civil  Company. 
Paris,  the  26  June,  1888. 

On  the  margin  we  read,  with  reference  to  the  numbers  2,  3,  4,  5,  6,  7 
(alluding to  payments  of  HO  or  45  francs),  the  following: 

Payrnent  of  60  f ran m  from  HO  to  35  Augmt^  1888, 

FmnoB. 

Amount  with  stamp 60. 10 

To  be  deducted  interest  at  4  ^  on  20  August,  deducting  charges  .       .  26 

Net  payment 59. 84 

Of  which  10. 00  for  the  civil  company. 
And  49. 84  for  the  company. 

Total     59. 84. 

Received  by . 

The . 

Representing  the  company  of  the  Interoceanic  Canal  and  the  Civil 
Company  of  Sinking. 
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On  the  back  of  the  bond  we  find: 

[Extract  from  the  by-laws  of  the  civil  aBSOciation  for  sinking  the  lottery  l>onds,iaBue 
of  June  26  1888,  according  to  document  made  before  Maitre  Ghampetier  dc  Ribes 
and  hia  colleague,  notaries  at  Paris.] 

AitTicLE  1.  There  is  formed  by  these  presents  a  civil  company  among 
the  appearers  and  all  the  subscribers  and  future  possessors  of  lottery 
bonds,  to  be  created  by  the  Universal  Company  of  the  Interoceanic 
Canal  of  Panama. 

Art.  2.  The  association  has  for  its  object: 

To  syndicate  all  the  subscribers  and  future  possessors  of  the  lottery 
bonds  of  the  approaching  issue  of  the  Universal  Company  of  the  Inter- 
oceanic Canal  of  Panama. 

To  secure  the  payment  of  the  prizes  hereinafter  stated,  and  the  smking 
of  the  loan  in  ninety-nine  years  at  the  outside  by  means  of  the  retention 
by  the  subscriber  upon  each  bond  subsc^ribed  by  him  of  a  sum  of  60 
francs,  which  he  will  pay  over  to  the  civil  association. 

And  by  means  of  a  capitalizing  of  interest  to  perform  itself  the  business 
concerning  the  prizes  and  the  work  of  reimbursing  the  capital  upon  the 
following  bases: 

Six  drawings  per  yearT^rom  the  16th  of  August,  1888,  to  the  15th  of 
June,  1913  (first  drawing  the  16th  of  August,  1888).     Three  prizes  of 
500,000  francs,  3  prizes  of  250,000  francs,  6  prizes  of  100,000  francs,  etc. 
August  16:  Francs. 

1  prize 500, 000 

1  prize 100, 000 

2  prizes  of  10,000  francs 20, 000 

2  prizes  of  5,000  francs 10, 000 

5  prizes  of  2,  ,000  f  ran ca 10, 000 

50  prizes  of  1,000  francs 50, 000 

October  15: 

1  prize 250, 000 

1  prize 100, 000 

2  prizes  of  10,CXX)  francs 20, 000 

2  prizes  of  5,000  francs 10,  000 

5  prizes  of  2,000  francs 10, 000 

50  prizes  of  1 ,000  francs 50, 000 

December  15: 

1  prize 500, 000 

Iprize 100,000 

2  prizes  of  10,000  francs 20, 000 

2  prizes  of  5,000  francs 10, 000 

6  prizes  of  2,000  francs 10, 000 

60  prizes  of  1,000  francs 50, 000 

February  15: 

1  prize 250, 000 

1  prize 100, 000 

2  prizes  of  10,000  francs 20, 000 
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February  15 — Continued.  France 

2  prizes  of  5,000  francs 10,000 

S  prizes  of  2,000  francs 10,000 

50  prizes  of  1,000  francs 50,000 

April  15: 

1  prize 500,000 

1  prize 100,000 

2  prizes  of  10,000  francs 20,000 

2  prizes  of  5,000  francs 10,000 

5  prizes  of  2,000  francs 10,000 

50  prizes  of  1,000  francs 60,000 

Jane  15: 

1  prize 250,000 

1  prize 100,000 

2  prizes  of  10,000  francs 20,000 

2  prizes  of  5,000  francs 10,000 

5  prizes  of  2,000  francs 10,000 

50  prizes  of  1,000  francs 50,000 

Per  year,  366  prizes,  amounting  to  3,390,000  francs. 

During  the  first  twenty-five  years  the  drawing  of  bonds  repayable 
with  prizes  will  constitute  the  sole  sinking. 

Four  drawings  per  year  from  August  16,  1913,  up  to  the  complete 
sinking  of  the  bonds. 

Two  prizes  of  500,000  francs,  two  prizes  of  250,000  francs,  4  prizes  of 
100,000  francs,  etc. 

August  16:  Franca. 

Iprize 500,000 

Iprize 100,000 

Iprize 10,000 

1  prize 5, 000 

5  prizes  of  2,000  francs 10, 000 

50  prizes  of  1 ,  000  francs 50, 000 

November  15: 

Iprize 250,000 

Iprize 100,000 

Iprize 10,000 

Iprize 5,000 

5  prizes  of  2,000  francs 10, 000 

50  prizes  of  1,000  francs 50,000 

February  15: 

Iprize 500,000 

Iprize 100,000 

Iprize 10,000 

Iprize 5,000 

5  prizes  of  2,000  francs 10, 000 

60  prizes  of  1,000  francs 50,000 
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May  15:  Fmncs. 

Iprize 250,000 

Iprize 100,000 

Iprize 10,000 

1  prize 5, 000 

5  prizes  of  2,000  francs 10, 000 

50  prizes  of  1 ,000  francs 50, 000 

In  this  second  period,  independently  of  the  sinking  which  will  take 
place  each  year  by  the  payment  of  prizes,  the  sinking  at  500  francs  will 
commence  in  1913,  according  to  a  table  which  will  be  drawn  up  by  the 
council  of  mandataires  of  the  civil  association  and  the  Panama  Canal 
Company. 

The  reimbursement  at  400  francs  of  the  bond  drawings  and  prize  is 
included  in  the  payment  of  the  prize  and  not  added  thereto. 

Abt.  5.  The  association  takes  the  name  of  ''The  Civil  Association, 
with  responsibility  limited  to  the  capital  invested,  for  sinking  the  lottery 
bonds  of  the  Panama  Canal,  issue  of  June  26,  1888. '^    *    ♦    « 

Art.  8.  The  contribution  of  each  member  is  limited  to  the  putting  in 
of  60  francs  per  bond,  which  will  be  furnished  at  the  dates  above  deter- 
mined.    Beyond  that  contribution  all  appeals  for  money  are  forbidden. 
In  no  case  can  the  member  be  responsible  with  r^;ard  to  third  per- 
sons beyond  that  contribution. 

The  company's  funds  are  composed  of  the  union  of  the  sums  received 
by  the  civil  association.     *    *    * 

Art.  12.  The  rights  and  obligations  belonging  to  the  bonds  follow 
them  into  the  hands  in  which  they  may  be  found. 

Subscription  or  possession  of  a  bond  carries  ipso  facto  adhesion  to  the 
by-laws  of  the  association  and  to  the  resolutions  of  the  general  meeting 
of  the  associates.     *    *    * 

GENERAL  CONDITIONS. 

Subscribers  who  fully  pay  up  their  bonds  by  making  the  payment 
required  in  the  time  fixed  therefor — that  is  to  say,  from  the  5th  to  the 
10th  of  July,  1888,  will  have  the  right  to  a  coupon  of  7  francs  50  cen- 
times, to  fall  due  the  Ist  of  December,  1888. 

The  8ubflcril)ers  will  have  at  all  times  after  the  payment  aforesaid  the 
right  to  anticipate  the  total  of  payments  with  conversion  of  interests  at 
4  per  cent  per  year.  In  this  case  the  payment  will  be  stated  upon  the 
provisional  Ixmd  which  they  will  preserve  up  to  the  15th  of  December, 
1889. 

From  the  16th  of  December,  1889,  the  provisional  bonds  will  be  ex- 
changee! for  definitive  ones,  without  conformity  of  numbers.  The  defini- 
tive bonds  will  alone  take  part  in  the  drawing  of  the  15th  of  February, 
1890. 

The  payment  of  the  prizes  will  take  place  a  month  after  each  draw- 
ing, with  deduction  of  all  amounts  remaining  due. 

The  successive  payments  on  the  provisional  bonds  will  be  receivod  at 
the  headquarters  of  the  company  and  at  those  of  its  correspondents  in 
France  and  abroad. 
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The  payments  in  arrears  will  l)e  charged  with  an  interest  of  5  per  cent 
a  year. 

The  provisional  bonds  on  which  the  required  payments  shall  not  have 
been  effected  may  be  sold  at  the  Bourse  of  Paris,  without  notice  to  the 
delinquent,  a  month  after  the  becoming  due  of  the  payment,  for  the 
account  and  at  the  expense  and  risk  of  the  delinquent;  in  all  cases  they 
can  not  be  made  regular  again  except  by  payment  of  an  amount  repre- 
senting the  compound  interests  neceesary  to  reimburse  the  capital  of 
sinking  and  that  of  the  guaranty  of  the  prizes.  In  case  of  their  drawing 
prizes,  the  holders  of  bonds  not  so  made  regular  are  deprived  of  the 
right  to  the  amount  due  for  sinking  them  and  to  the  benefit  of  the 
prizes. 

The  definitive  bonds  shall  have  semi-annual  coupons  of  7  francs  50  cen- 
times falling  due  the  Ist  of  June  and  the  1st  of  December,  payable  at 
the  headquarters  of  the  company  at  Paris  and  at  those  of  its  correspond- 
ents in  France  and  abroad. 


EXHIBIT  14. 

(TERTIFICATE  OF  AUGUST  21,  1902,  BY  THE  REGISTER  OF 
DOCUMENTS  AT  PANAMA,  STATING  NO  MORTGAGES 
AGAINST  THE  NEW  PANAMA  CANAL  COMPANY. 

Republic  op  Colombia. 
The  undersigned,  register  of  public  and  private  documents  of  the  dis- 
trict of  Panama,  on  the  verbal  request  of  Dr.  Inocencio  Galindo,  and 
after  having  examined  the  books  of  registration  No.  3,  containing  the 
records  of  mortgages  for  the  period  from  1887  until  this  day,  certifies: 

That  there  is  no  record  of  a  mortgage  affecting  the  properties  of  the 
New  Panama  Canal  Company. 
Panama,  August  21,  1902. 

(Signed)  Carlos  Baron  a. 

Chaiiges  received  (decree  1209  of  1901) :  Examination  of  books,  $0.85; 
authentication,  $2.40;  total,  $3.25. 

(Signed)  Carix)s  Baron  a. 


EXHIBIT  A. 

EXTRACT  FROM  TREATISE  ON  COMMERCIAL  LAW. 

By  Lyon-(Uen  and  Renault. 

Third  edition,  volume  2,  sections  666-667,  A.  D.  1900. 

*'The  associations  in  which  the  associates  were  bound  only  to  the 
extent  of  their  contributions  and  could  transfer  their  shares  at  will  did 
not  appear  in  France  under  the  name  of  anonymous  associations;  that 
name  was  reserved  for  associations  which  the  associations  *  en  jxirticipa- 
tion*  of  the  present  time  represent.  The  associations  now  in  question 
were  not  regulated  either  by  the  ordinance  of  1673  or  by  any  general 
law.    The  King  alone,  by  individual  edicts,  authorized  the  creation  of 


Digitized  by  VjOOQLC 


332  The  Panama  Canal  Title— Exhilnt  A, 

associations  in  which  the  associates  were  bound  only  to  the  extent  of  the 
total  of  their  contrilmtions  and  in  which  the  shares  of  the  associates 
were  transferable;  these  were  generally  calle<l  companies.  Each  edict 
contained  the  particular  rules  applicable  to  the  association;  very  com- 
monly the  royal  authority  had  a  right  of  intervention  in  the  affairs  of 
the  association;  frequently,  besides,  the  edict  w^as  not  limited  to  author- 
izing the  creation  of  an  association.  It  conferred  a  monojwly.  This 
practice  was  in  conformity  with  the  ideas  of  the  old  regime,  in  which  a 
right  was  often  recognized  under  the  form  of  a  privilege.  Thus  invent- 
ors, writers,  were  only  protected  on  condition  of  having  obtained  a  royal 
privilege.  But  there  were  in  France,  even  before  the  Revolution,  some 
associations  having  shares  of  stock  (par  actions)  created  without  the 
intervention  of  the  royal  power.  Thus,  in  1750  there  was  created  the 
association  par  actiom  called  the  Chamber  of  Insurance  of  Paris,  which 
added  to  its  name  the  following:  *  Established  as  a  private  company  (en 
corp«  (/^  ro/njy<i<7ni«parti^ii/t^f)  by  a  document  of  association.'  »  »  ♦ 
After  the  proclamation  of  the  liberty  of  industry  by  the  law  of  March  2, 
1791,  numerous  companies  were  formed  in  France.  *  *  *  The  con- 
vention considered  these  associations  as  instruments  of  speculation, 
injurious  to  the  public  credit.  A  decree  of  26-29  Germinal,  year  2,  sup- 
pressed the  existing  companies  and  forbade  the  formation  of  any  in  the 
future,  under  any  pretext  or  any  name.  The  previous  decree  of  24th 
August,  1793,  had  already  suppressed  all  associations  the  capital  of 
which  vested  upon  shares  of  stock  issued  to  bearer  (actUms  au  porieiir) 
on  negotiable  property  or  on  subscriptions  capable  of  being  transferred. 
But  it  permitted  the  formation  in  the  future  of  associations  of  this  kind 
with  legislative  authorization.  Following  notions  more  correct,  the 
directory  abrogated,  two  years  later,  the  deitree  of  Germinal,  year  2,  by 
the  law  of  30  Bruraaire,  year  4.  This  law,  in  permitting  the  constitution 
of  associations  with  shares  of  stock,  did  not  establish  any  rule  as  to  their 
formation  or  their  proceedings.  As  a  result,  the  courts  rendered  some 
extraordinary  decisions,  notably  holding  that  the  stockholders  were 
bound  personally  and  iv  aolido.  *  *  *  The  proposed  code  (of  com- 
merce) recognized,  by  the  side  of  the  association  under  a  collective 
name  and  the  association  en  commandite^  the  association  with  shares  of 
stock,  and  -with  the  view  of  preventing  as  much  as  possible  the  frauds 
to  whi(th  that  kind  of  association  can  lend  itnelf,  the  project  of  the  co<le 
required,  for  the  formation  of  associations  with  shares  of  stock,  the  pre- 
vious authorization  of  the  Government  (i.  e.,  of  the  executive  admin- 
istration). *  *  *  The  courts  and  chaml)er  of  commerce  demanded 
that  the  lawmakers  should  distinguish  two  classes  of  associations  with 
shares  of  stock,  one  class  to  be  authorized  by  the  Government,  the  other 
to  be  free;  and  this  distinction  the  code  of  commerce  adopted.  It  recog- 
nized associations  with  shares  in  which  there  are  only  stockholders 
(sodites  anonymeii)y  and  associations  in  which  there  are  both  associates, 
who  are  personally  responsible,  and  stockholders  (commandUes  par 
actions).  The  former  were  subjected  to  the  authorization  of  the  Gov- 
ernment; the  latter  could  l)e  formed  in  freedom  (art  37  et  38,  Code 
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Commercial).  The  code  of  1807  did  not  contain  any  special  reBtrietive 
rule  either  at)  to  their  constitution  or  their  proceedings/' 

Section  669  says: 

''The  authorization  necessary  for  anonymous  associations  was  given 
in  the  manner  prescrihed  by  r^ulations  of  the  public  administration — 
that  is  to  say,  a  decree  rendered  upon  the  advice  of  the  council  of  state 
(art.  37,  Code  Commercial).  The  latter  received  the  project  of  the 
by-laws  of  the  future  company,  and  could  advise  that  they  should  be 
approved  and  the  association  authorized,  or  not  to  authorize  it  until 
after  modification  of  the  by-laws,  or  to  refuse  the  authorization  alto- 
gether. 

"The  Government  (the  executive  administration)  was  not  required  to 
give  any  reason  for  its  decision.  *  ♦  *  The  code  not  (containing  more 
than  some  very  summary  rules  concerning  the  legal  character  of  anony- 
mous associations,  concerning  the  form  (art.  40)  of  authenticating  the 
document  constituting  the  association,  and  concerning  the  publicity  to 
be  given  to  the  document  (art.  45),  the  Government  (executive  admin- 
istration) had  full  liberty  to  require  or  not  the  insertion  in  the.  by-laws 
of  clauses  which  seemed  good  to  it,  taking  into  account  the  amount  of 
the  capital,  the  nature  of  the  operation  contemplated,  and  all  other  cir- 
cumstances, which  were  left  to  its  consideration  and  disposition.  (The 
author  adds  this  note:  "This  merits  remark,  because  in  several  countries 
in  which  previous  authorization  was  required  for  anonymous  associa- 
tions and  for  the  associations  of  commandite  par  action  the  laws  con- 
tained in  themselves  numerous  restrictive  rules  to  which  all  these 
associations  were  bound  to  submit.** )  As  a  matter  of  fact,  however,  the 
council  of  state  adopted  a  system  of  rules  (jurisprudence) y  in  the  light  of 
which  it  required  or  rejected  always,  or  nearly  always,  certain  clauses 
of  the  by-laws.  The  administration  could  retract  the  authorization  it 
had  given,  which  it  commonly  did  when  an  association  violated  its 
by-laws.  For  certain  associations  the  administration  named  supervisors 
charged  with  the  duty  of  overseeing  their  proceedings.  The  authoriza- 
tion necessary  for  creating  the  association  was  likewise  required  for  all 
modifications  afterwards  made  in  the  bv-laws.'* 


EXHIBIT  B. 

SPECIAL  ACT  OF  JULY  1,  1893  (FRANCE),  RELATIVE  TO  THE 
LIQUIDATION  OF  THE  OLD  PANAMA  CANAL  COMPANY. 

An  Act  Rdaiive  to  the  Liquidation  of  the  Unirerml  Comjxiny  of  the  Panama 
Tnteroceanic  Canal. 

The  Senate  and  the  Chamber  of  Deputies  have  adoptefl  and  enacted, 
and  the  President  of  the  Republic  promulgates,  the  following  law: 

Art.  1.  From  the  date  of  the  promulgation  of  the  present  law,  all 
actions  now  in  course  of  procedure  that  have  been  brought  by  holders 
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of  bonds  issued  by  the  Universal  Company  of  the  Panama  Interoceanic 
Canal,  or  that  have  been  brought  by  any  creditors  of  the  said  Company, 
whether  against  the  liquidator  in  his  official  capacity,  or  against  the 
Administrators  to  enforce  their  responsibility,  omgainst  third  parties 
for  restitution,  or  arising  in  any  other  manner  whatsoever,  are  hereby 
declared  suspended;  The  plaintiff  may  follow  up  and  prosecute  said 
actions  only  by  complying  with  the  requirements  of  articles  2  and  3 
hereof. 

All  proceedings  concerning  attachments  and  execution,  even  those 
now  in  course  of  enforcement  and  procedure,  against  the  personal  or 
real  property  of  the  said  company,  are  likewise  suspended. 


BOND   OR   OBLIGATION   HOLDERS'    ATTORNEY. 

Art.  2.  All  rights  of  action,  of  any  character  whatever,  accruing  to 
owners  of  bonds  emitted  by  the  Universal  Company  of  the  Panama 
Interoceanic  Canal,  whether  against  the  liquidator  in  his  official  capacity, 
or  against  the  administrators  to  enforce  their  responsibility,  or  for  a 
right  to  restitution  arising  from  any  other  cause,  shall  be  enforced  and 
sued  on  by  an  attorney  or  mancfataire  appointed  for  the  purpose,  on 
request  of  the  Attorney  of  the  Republic  for  the  jurisdiction  of  the  Civil 
Tribunal  of  the  Seine,  by  a  decree  in  Chambers. 

In  case  there  should  arise  a  divergence  or  opposition  of  interests 
between  the  different  classes  of  bondholders,  one  or  more  special  man- 
dataires  may  be  appointed  in  the  manner  and  form  just  above  provided. 
The  pow^ers  of  the  mandataires  may  be  revoked  at  the  same  request  and 
in  the  same  manner.  There  shall  be  no  appeal  from  or  recourse  against 
said  orders  or  decrees. 

However,  any  bondholder  shall  have  the  right  to  enter  an  action  for 
damages  in  connection  with  a  criminal  matter,  or  to  inter\'ene  in  pro- 
ceedings instituted  by  the  attorney  or  mandataire  aforesaid,  at  his  own 
expense  and  cost,  without  in  any  way  delaying  the  proceedings  or 
judgment. 

Moreover,  every  l)ondholder  shall  have  the  power  to  bring  any  action, 
in  his  individual  right  and  at  his  own  risk  and  peril,  which  the  attorney 
shall  have  refused  or  failed  to  enter  within  one  month  after  he  shall 
have  been  notified  and  requested  to  enter  the  same. 

Suits  brought  by  the  attorneys  or  mandataires  shall  not  block  the 
right  of  action  on  the  part  of  the  Company,  belonging  to  the  liquidator. 
The  attorneys  nhall  have  power  to  call  on  the  liquidator  for  communica- 
tion of  all  documents  tending  to  shed  light  on  the  fat't^;  their  legal  resi- 
dence shall  be  the  jurisdiction  within  which  shall  be  carried  on  the 
winding  up  or  liquidation  of  the  company's  affairs;  the  tax  costs  arising 
from  the  exercise  of  their  official  duties  shall  be  defrayed  from  the 
credits  of  the  liquidation,  so  far  as  this  may  be  done  without  impairing 
the  reimbursement  to  the  latter  of  the  sums  which  it  shall  have 
advanced. 
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Art.  3.  All  actions  emanating  from  the  liquidator,  or  from  the  attor- 
neys, or  from  interested  parties  individually,  shall  be  brought  before 
the  Civil  Tribunal  of  the  Seine.  Such  proceedings  as  may  arise  from 
the  distribution  of  the  assets  shall  be  brought  likewise  before  this  tri- 
bunal. Suits  instituted  by  parties  intervening  in  damages  shall  remain 
in  the  jurisdiction  where  already  the  prosecution  has  been  inaugurated. 

Art.  4.  The  mandataire  shall  have  of  right  the  "judicial  assistance 
privilege  *'  in  the  carrying  on  of  actions  and  in  the  executing  of  decisions 
which  he  shall  have  obtained.  Likewise  he  shall  enjoy  the  same  in  all 
interventions  asking  for  damages,  and  in  the  case  of  all  recording-taxes 
which  might  be  otherwise  exacted.  On  his  request,  presented  to  the 
Attorney  of  the  Republic,  advocates  and  baliffs  shall  be  appointed,  in  the 
manner  and  form  prescribed  by  article  13  of  the  law  dated  January  22nd, 
1851. 

However,  the  "judicial  assistance  privilege"  shall  not  extend  to  costs 
of  transportation  for  judges,  for  Government  oflBcials  or  for  experts,  nor 
to  the  latter' s  fees,  nor  to  witness  fees.  As  to  stamp  duties,  costs  of 
recording  and  court  costs  in  general,  the  Treasury  shall  exact  them  from 
the  debtor  only,  after  the  payment  of  such  judgment  as  shall  have  been 
obtained  by  the  mandataire. 

Art.  5.  The  mandataire  shall  have  power  to  compromise  or  to  desist 
from  an  action,  though  he  may  do  so  only  after  consulting  with  three 
jurists  appointed  by  the  Attorney  of  the  Republic;  and  all  compromises 
or  withdrawals  of  actions  shall  have  to  be  ratified  and  approved  by 
judicial  decree  rendered  in  Chambers. 

He  alone  shall  have  power  to  levy  execution  on  judgments  pronoimoed 
by  the  Court,  or  to  receive  the  sums  obtained  fin  compromise,  whether 
such  compromise  have  been  obtained  on  his  own  demand  or  on  that  of 
obligation  holders  acting  in  an  individual  capacity;  all  sums  thus 
received  shall  be  deposited  by  him  at  the  bureau  of  deposits  and  con- 
signments, and  the  liquidator  shall  give  him  due  quittance  therefor. 

II. 

THE   LIQUIDATOR. 

Art.  6.  Before  proceeding  at  all  to  distribute  the  assets  of  the  com- 
pany, the  liquidator  shall  publish  in  the  "Journal  Officiel"  and  in  the 
"Journal  Officiel  (Commune  edition)''  a  notice,  calling  on  all  parties 
interested  to  produce  their  claims  against  the  company  and  their  proofs 
thereof,  within  the  space  of  six  months,  under  pain  of  becoming  barred 
from  bringing  any  action  on  the  said  claims. 

The  production  of  the  claims  and  the  transmission  of  proofs  in  sup- 
port thereof  may  be  made  by  simple  registered  letter. 

Art.  7.  The  liquidator  shall  proceed  to  verify  and  to  admit  said  claims 
in  the  manner  and  form  prescribed  by  articles  495  and  497,  first  para- 
graph, of  the  Code  of  Commerce. 

Art.  8.  Should  the  claim  be  contested,  notice  of  thi?  fact  shall  be  sent 
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by  registered  mail  to  the  claimant  in  question,  and  the  latter  shall  have 
a  term  of  three  months  within  which  he  must  institute  proceedings  before 
the  Civil  Tribunal  of  the  Seine,  in  order  to  have  his  claim  adjudicated. 

Judgment  must  be  pronounced  thereon  within  the  space  of  one  month, 
as  in  the  case  of  matters  demanding  immediate  and  summary  adjudica- 
tion. An  appeal  from  such  decision  must  be  entered  w^ithin  ten  days 
from  the  notification  of  said  judgment  either  to  the  party  in  person  or 
at  his  domicile. 

Art.  9.  The  distribution  of  all  dividends  arising  from  an  action 
brought  by  the  company  or  from  actions  brought  by  the  attorney  or 
mandataire  of  l>ondholder8,  or  from  any  other  source  whatever,  shall 
be  made  by  the  liquidator,  who  alone  shall  have  competency  to  receive 
opposition  f)r  objections  to  the  same. 

Art.  10.  All  acts  tending  to  alienate  the  assets  of  the  company,  all 
contracts  entailing  a  transfer  or  contribution  of  the  whole  or  of  a  part  of 
the  assets  of  the  concern,  emanating  from  the  liquidator  of  the  Universal 
Company  of  the  Panama  Interoceanic  Canal,  shall  be  subject  to  the 
approval  of  the  Civil  Tribunal  of  the  Seine,  which  shall,  on  the  report 
of  one  of  the  Justices,  pass  on  the  question  in  open  Court. 

Art.  11.  All  decrees  of  approval  rendered  in  accordance  with  the 
preceding  article  shall  be  published,  within  a  term  of  ten  days,  in  the 
** Journal  Oflaciel"  and  in  the  "Journal  Ofii del  (Commune  edition)'*. 

This  decree  may  be  attacked  by  the  shareholders,  by  the  mandataire 
of  the  bondholders,  and  by  the  other  creditors  of  the  company,  within 
a  delay  not  exceeding  one  month  from  the  date  of  the  publication  afore- 
said. The  Civil  Tribunal  shall  adjudicate  the  question  within  the  space 
of  one  month,  as  in  th^  case  of  matters  demanding  an  immediate  and 
summary  adjudication.  The  appeal  from  such  decision  must  be  entered 
within  ten  days  from  the  time  of  notification  of  said  judgment  to  the 
party  in  i>erson  or  at  his  domicile. 

Art.  12.  The  Universal  Company  of  the  Panama  Interoceanic  Canal, 
the  civil  company  forme<l  for  the  purpose  of  redeeming  the  obligations 
or  bonds  of  the  Panama  Canal  (issue  of  March,  1888),  and  the  civil  or 
non-trading  company  for  the  redemption  of  the  lottery  bonds  of  the 
Panama  Canal,  are  hereby  exempted  from  the  payment  of  all  stamp 
duties,  and  of  all  transfer  or  transmission  taxes  now  due  or  to  become 
due  on  any  shares  or  bonds  of  the  said  companies. 

Art.  13.  Bt»ginning  with  the  date  of  the  promulgation  of  the  present 
law,  no  limitation  in  bar  of  actions  in  damages  shall  begin  to  run  against 
the  creditors  of  the  Panama  Canal  Universal  Company,  until  the  com- 
plete distribution  of  the  assets  realized. 

Art.  14.  Shareholders,  subscribers  or  buyers  of  stock  ha>ing  acquired 
title  to  the  same  before  the  company  was  placed  into  the  hands  -of  a 
liquidator,  provided  they  represent  at  least  one-twentieth  of  the  capital 
stock,  may  join  a  common  interest  and  entrust  one  or  more  attorneys  or 
mandataires  with  maintaining  any  action  and  with  representing  them 
in  Court. 
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The  present  law»  deliberated  upon  and  adopted  by  the  Senate  and 
Chamber  of  Deputies,  shall  be  enforceti  as  a  law  of  the  State. 
Done  at  Marly-le-Roi,  on  the  Ist  day  of  July,  1893. 

Carnot. 
By  the  President  of  the  Republic: 

The  Keeper  of  the  Seals,  the  Minister  of  Justice,  E.  Guerin. 

The  Minister  of  Finance,  P.  Peytral. 


EXHIBIT  G. 

CONCESSION  OF  1878  AND  EXTENSIONS. 

WYSE  CONCESSION,  MARCH  20,  1878. 
[Diario  Oflcltil  of  Bogota,  Wedneaday,  May  22.  1878.] 

CONTRACT     FOR    THE     CONSTRUCTION     OF     AX     INTERO(^KANlC     CANAL     ACROSS 
COLOMBIAN   TERRITORY. 

Eustorgio  Salgar,  secretary  of  the  interior  and  of  foreign  relations  of 
the  United  States  of  Colombia,  duly  authorized,  of  the  one  part,  and  of 
the  other-part  Lucien  N.  B.  Wyse,  chief  of  the  Isthmus  Scientific  Sur- 
veying Expedition  in  1876,  1877,  and  1878,  member  and  delegate  of  the 
council  of  administration  of  the  International  Interoceanic  Canal  Asso- 
ciation, presided  by  General  Etienne  Ti'irr,  in  conformity  with  powers 
bestowed  at  Paris,  from  the  27th  to  the  29th  of  October,  1877,  which  he 
has  exhibited  in  legal  form,  have  celebrated  the  following  contract: 

Article  1.  The  Government  of  the  United  States  of  Colombia  grants 
to  Mr.  Lucien  N.  B.  Wyse,  who  accepts  it  in  the  name  of  the  Inter- 
national Interoceanic  Canal  Association,  represented  by  their  council  of 
administration,  the  exclusive  privilege  for  the  construction  across  its 
territory,  and  for  the  operating  of  a  canal  between  the  Atlantic  and 
Pacific  oceans.  Said  canal  may  l>e  constructed  without  restrictive  stipu- 
lations of  any  kind. 

This  concession  is  made  under  the  following  conditions: 

1st.  The  duration  of  the  privilege  shall  be  for  ninety-nine  years  from 
the  day  on  w^hich  the  canal  shall  be  wholly  or  partially  opened  to  the 
use  of  the  public,  or  when  the  grantees  or  their  representatives  com- 
mence to  collect  the  dues  on  transit  and  navigation. 

2d.  From  the  date  of  approbation  by  the  Colombia  Congress  of  the 
present  contract  for  the  opening  of  the  interoceanic  canal,  the  Govern- 
ment of  the  Republic  can  not  concede  to  any  company  or  individual, 
under  any  consideration  whatever,  the  right  to  construct  another  canal 
across  Colombian  territory  which  shall  connect  the  two  oceans,  nor  con- 
struct one  itself.  Should  the  grantees  wish  to  construct  a  railroad  as  an 
auxiliary  to  the  canal,  the  (iovernment  (with  the  exception  of  existing 
rights)  cannot  grant  to  any  other  comi)any  or  individual  the  right  to 
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build  another  interoceanic  railroad,  nor  do  so  itself,  during  the  time 
allowed  for  the  construction  and  use  of  the  canal. 

3d.  The  necessary  studies  of  the  ground  and  the  route  for  the  line  of 
the  canal  shall  be  made  at  the  expense  of  the  grantees  by  an  interna- 
tional commission  of  individuals  and  competent  engineers,  in  which  two 
Colombian  engineers  shall  take  part.  The  commission  shall  determine 
the  general  route  of  the  canal  and  report  to  the  Colombian  Government 
directly,  or  to  its  diplomatic  agents  in  the  United  States  or  Europe,  upon 
the  results  obtained,  at  the  latest  in  1881,  unless  unavoidable  circum- 
stances clearly  proven  should  prevent  their  so  doing.  The  report  shall 
comprise  in  duplicate  the  scientific  labors  performed  and  an  estimate  of 
the  projected  work. 

4th.  The  grantees  shall  then  have  a  period  of  two  years  to  organize  a 
universal  anonymous  company,  which  shall  take  charge  of  the  enter- 
prise and  of  the  construction  of  the  canal.  This  term  shall  commence 
from  the  date  mentioned  in  the  preceding  paragraph. 

5th.  The  canal  shall  be  finished  and  placed  at  the  service  of  the  public 
within  the  subseqent  twelve  years  after  the  formation  of  the  company 
which  will  undertake  its  construction,  but  the  executive  power  is 
authorized  to  grant  a  further  maximum  term  of  six  years  in  the  case  of 
encountering  vis  major,  and  if  after  one-third  of  the  canal  is  built,  the 
company  should  find  it  impossible  to  conclude  the  work  in  the  said 
twelve  years, 

6th.  The  canal  shall  have  the  w^idth,  depth,  and  all  other  conditions 
requisite  in  order  that  sailing  vessels  and  steamships  measuring  up  to 
140  meters  long,  16  meters  in  width,  and  8  meters  in  draught  shall, 
with  lowered  topmast,  be  able  to  pass  the  canal. 

7th.  All  public  lands  which  may  be  required  for  the  route  of  the 
canal,  the  ports,  stations,  wharves,  moorings,  warehouses,  and  in  general 
for  the  construction  and  service  of  the  canal,  as  well  as  for  the  railway, 
should  it  be  convenient  to  build  it,  shall  be  ceded  gratis  to  the  grantees. 

8th.  These  lands  shall  revert  to  the  Government  of  the  Republic, 
with  the  railroad  and  canal,  at  the  termination  of  this  privilege;  there 
is  also  granted  for  the  use  of  the  canal  a  belt  of  land  two  hundred  meters 
wide  on  each  side  of  its  banks  throughout  all  the  distance  which  it  misty 
run,  but  the  owners  of  lands  on  its  banks  shall  have  free  access  to  the 
canal  and  its  ports  as  well  as  to  the  right  of  use  of  any  roads  which  the 
grantees  may  open  there;  and  this  without  paying  any  dues  to  the 
company. 

9th.  If  the  lands  through  which  the  canal  shall  pass,  or  upon  which 
the  railroad  may  be  built,  should,  in  whole  or  in  part,  be  private  prop- 
erty, the  grantees  shall  have  the  right  to  demand  their  expropriation  by 
the  Government  according  to  all  the  legal  formalities  in  such  cases. 
The  indemnity  which  shall  be  made  to  the  landowners,  and  which  shall 
be  based  on  their  actual  value,  shall  be  at  the  expense  of  the  company. 
The  grantees  shall  enjoy  in  this  case,  and  in  those  of  temporary  occu- 
pation of  private  property,  all  the  rights  and  privileges  which  the  law 
allows  to  the  nation. 
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lOth.  The  grantees  may  eetablish  and  operate  at  their  cost  the  tele- 
graph Imes  which  they  may  consider  useful  as  auxiliaries  in  the  build- 
ing and  management  of  the  canal. 

11th.  It  is,  however,  stipulated  and  agreed  that  if,  before  the  payment 
of  the  security  determined  upon  in  article  2,  the  Colombian  Govern- 
ment should  receive  any  formal  proposal,  sufficiently  guaranteed,  in  the 
opinion  of  the  said  Government,  to  construct  the  canal  in  less  time  and 
under  more  advantageous  conditions  for  the  United  States  of  Colombia, 
said  proposal  shall  be  communicated  to  the  grantees  or  their  representa- 
tives, that  they  may  be  substituted  therein,  in  which  case  they  shall  be 
preferred;  but  if  they  do  not  accept  such  substitution,  the  Colombian 
Government,  in  the  new  contract  which  they  may  celebrate,  shall  exact, 
besides  the  guarantee  mentioned  in  article  2,  the  sum  of  three  hundred 
thousand  dollars  in  coin,  which  shall  be  given  as  indemnity  to  the 
grantees. 

Akt.  2.  Within  the  term  of  twelve  months  from  the  date  at  which  the 
international  commission  shall  have  presented  the  definite  results  of 
their  studies,  the  grantees  shall  deposit  in  the  bank  or  banks  of  I>ondon, 
to  be  designated  by  the  national  executive  power,  the  sum  of  seven 
hundred  and  fifty  thousand  francs,  to  the  exclusion  of  all  paper  money, 
as  security  for  the  execution  of  the  work.  The  receipt  of  said  banks 
shall  be  a  voucher  for  the  fulfillment  of  said  deposit.  It  is  understood 
that  if  the  grantees  should  lose  that  deposit  by  virtue  of  the  stipulations 
contained  in  clausee  2  and  3  of  article  22  of  the  present  contract,  the  sum 
referred  to,  with  interest,  shall  become  in  toto  the  property  of  the  Colom- 
bian Government  After  the  completion  of  the  canal,  said  sum,  with- 
out interest,  which  latter  will  in  this  case  belong  to  grantees,  shall  be 
paid  into  the  treasury,  for  the  expenses  which  may  have  been  incurred  or 
may  be  incurred  for  the  constniction  of  buildings  for  the  public  services. 

Akt.  3.  If  the  line  of  the  canal  to  be  constructed  from  sea  to  sea  should 
pass  to  the  west  and  to  the  north  of  the  imaginary  straight  line  which 
joins  Cape  Tiburon  with  Garachin^  Point,  the  grantees  must  enter  into 
some  amicable  arrangement  with  the  Panama  Railroad  Company,  or 
pay  an  indemnity,  which  shall  be  established  in  accordance  with  the 
provisions  of  law  46,  of  August  16,  1867,  "approving  the  contract  cele- 
brated on  July  5,  1867,  reformatory  of  the  contract  of  April  15,  1850, 
for  the  construction  of  a  railroad  from  one  ocean  to  the  other  through 
the  Isthmus  of  Panama." 

In  case  the  international  commission  should  choose  the  Atrato  or 
some  other  stream  already  navigable  as  one  of  the  ends  of  the  canal, 
the  ingress  and  egress  by  such  stream,  and  the  navigation  of  its  waters, 
so  long  as  it  is  not  intended  to  pass  through  the  canal,  shall  be  open  to 
commerce  and  free  from  all  imposts. 

Abt.  4.  Besides  the  lands  granted  in  paragraphs  7  and  8  of  article  1 
there  shall  be  awarded  to  the  grantees,  as  an  aid  for  the  accomplishment 
of  the  work,  five  hundred  thousand  hectares  of  public  lands,  with  the 
mines  they  may  comprise,  in  the  localities  which  the  company  may 
select.    This  award  shall  be  made  directly  by  the  national  executive 
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I)ower.  The  public  lands  situated  on  the  seacoaat,  on  the  borders  of  the 
canal  or  of  the  rivers,  shall  be  divided  in  alternate  lota  between  the 
Government  and  the  company,  forming  areas  of  from  one  to  two  thou- 
sand hectares.  The  measurements  for  the  allotment  or  locating  shall 
l)e  made  at  the  exi)ense  of  the  grantees  and  with  the  intervention  of 
(iovernment  commissioners.  The  public  lands  thiLs  granted,  with  the 
mines  they  may  hold,  shall  be  awarded  to  the  grantees  as  fast  as  the 
work  of  construction  of  the  canal  progresses,  and  in  accordance  with 
rules  to  l)e  laid  down  by  the  executive  power. 

AVithin  a  l)elt  of  two  myriameters  on  each  side  of  the  cimal,  and  dur- 
ing five  years  after  the  termination  of  the  work,  the  Government  shall 
not  have  the  right  to  grant  other  lands  ext^ept  the  said  lots  until  the 
company  shall  have  call(Hl  io:  the  whole  number  of  lots  granted  by  this 
article. 

Art.  5.  The  (Government  of  the  Republic  hereby  declares  the  ports  at 
each  end  of  the  canal,  and  the  waters  of  the  latter  from  sea  to  sea,  to  be 
neutral  at  all  times;  and  con^<equently  in  case  of  war  among  other  nations, 
the  transit  through  the  canal  shall  not  be  interrupted  by  such  event, 
and  the  merchant  vessels  and  individuals  of  all  nations  of  the  world 
may  enter  into  said  jwrts  and  travel  on  the  canal  without  being  molested 
or  detaine<l.  In  general,  any  vessel  may  pass  freely  without  any  dis- 
crimination, exclusion,  or  preference  of  nationalities  or  persons  on  pay- 
ment of  the  dues  and  the  observance  of  the  rules  established  by  the 
company  for  the  use  of  the  canal  and  its  dependencies.  Exception  is  to 
be  made  of  foreign  troops,  which  shall  not  have  the  right  to  pass  without 
permission  from  Congress,  and  of  the  vessels  of  nations  which,  being  at 
war  with  the  United  States  of  Colombia,  may  not  have  obtained  the 
right  to  pasi<  through  the  canal  at  all  times,  by  public  treaties  wherein 
are  guaranteed  the  sovereignty  of  Colombia  over  the  Isthmus  of  Panama 
and  over  the  territory  whereon  the  canal  is  to  be  cut,  and  the  immunity 
and  neutrality  of  the  said  canal,  its  ports,  bays,  and  dependencies  and 
the  adjacent  seas. 

Art.  6.  The  United  States  of  Colombia  reser\'e  to  themselves  the 
right  to  pass  their  war  vessels,  troops,  and  munitions  of  war  at  all  times 
and  without  paying  any  dues  whatever.  The  passage  of  the  canal  is 
strictly  closed  to  war  vessels  of  nations  in  a  state  of  open  hostility  with 
one  or  more  other  nations,  and  which  may  not  have  acquired,  by  public 
treaty  with  the  Colombian  (Government,  the  right  to  pass  through  the 
canal  at  all  times. 

Art.  7.  The  grantees  will  enjoy  the  right  during  the  whole  time  of 
the  privilege  to  use  the  j)orts  at  the  termini  of  the  canal,  as  well  as 
intermediate  part**,  for  the  anchorage  and  repair  of  ships,  and  the  load- 
ing, depositing,  transshipping,  or  landing  of  merchandise.  The  porta 
of  the  canal  shall  l)e  ojhmi  and  fret^  to  the  commerce  of  all  nations,  and 
no  import  duties  shall  be  exacted,  except  on  merchandise  destined  to 
be  introduced  for  the  consumption  of  the  rest  of  the  Republic.  The 
said  ports  shall,  therefore,  be  open  to  importations  from  the  commence- 
ment of  the  work,  and  the  custom-houses,  and  the  revenue  8er\'ice 
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which  the  Government  may  deem  convenient  for  the  collection  of  duties 
on  merchandise  destined  for  other  parts  of  the  Republic,  shall  be  estab- 
lished, in  order  to  prevent  introduction  of  smuggled  goods. 

Art.  8.  The  executive  power  shall  dictate,  for  the  protection  of  the 
financial  interests  of  the  Republic,  the  regulations  conducive  to  the  pre- 
vention of  smuggling,  and  shall  have  the  power  to  station,  at  the  cost  of 
the  nation,  the  number  of  men  which  they  may  deem  necessary  for  that 
service. 

Out  of  the  indispensable  officials  for  that  service,  ten  shall  be  paid  ])y 
the  company,  and  their  salaries  shall  not  excee<l  those  enjoye<l  by 
employ^  of  the  same  rank  in  the  Barranquilla  custom-house. 

The  company  shall  carry  gratis  through  the  canal,  or  on  the  auxiliary 
railway,  the  men  destined  for  the  service  of  the  nation,  for  the  service 
of  the  state  through  whose  territory  the  canal  and  railroad  may  pass,  or 
for  the  service  of  the  police,  with  the  object  of  guarding  against  foreign 
enemies,  or  for  the  preservation  of  public  order,  and  shall  also  transport 
gratis  the  baggage  of  such  men,  their  war  materials,  armament,  and 
clothing  which  they  may  need  for  the  service  assigned  to  them. 

If  the  company  has  not  sliips  or  tugboats  it  will  pay  the  passage  of 
these  same  men  across  the  Isthmus  with  their  baggage,  munitions,  arms 
and  equipment. 

The  subsistence  of  the  public  force  which  may  be  deemed  necessary 
for  the  safety  of  the  interweanic  transit  shall  likewise  >)e  at  the  expense 
of  the  company. 

Art.  9.  The  grantee  shall  have  the  right  to  intro<hice,  fr(*e  of  import 
or  other  duties  of  whatever  class,  all  the  instruments,  machinery,  tools, 
fixtures,  provisions,  clothing  for  laborers  which  they  may  need  during 
all  the  time  allowed  to  them  for  the  construction  and  use  of  the  canal. 
The  ships  carrying  cargoes  for  the  use  of  the  enterprise  shall  enjoy  free 
entry  at  whatever  point  shall  afford  them  easy  access  to  the  line  of  the 
canal. 

Art.  10.  No  taxes,  either  national,  municipal,  of  the  State,  or  of  any 
other  class,  shall  be  levied  ui>on  the  canal,  the  ships  that  navigate  it, 
the  tugs  and  vessels  at  the  service  of  the  grantees,  their  warehouses, 
workshops,  and  offices,  factories  of  whatever  class,  storehouses,  wharves, 
machinery  or  other  works  or  proi)erty  of  whatever  character  belonging 
to  them,  and  which  they  may  need  for  the  service  of  the  canal  and  its 
dependencies,  during  the  time  conceded  for  its  construction  and  opera- 
tion. The  grantees  shall  also  have  the  right  to  take  from  the  public 
lands  the  materials  of  any  kind  which  they  may  require  without  paying 
any  compensation  for  the  same. 

Art.  11.  The  passengers,  money,  precious  metals,  merchandise,  and 
articles  and  effects  of  all  kinds  which  may  be  transported  over  the 
canal  shall  also  l)e  exempt  from  all  duties — national,  municipal,  transit, 
and  others.  The  same  exemption  is  extended  to  all  articles  and  mer- 
chandise which  may  be  deposited,  on  conditions  to  be  stipulate<l  with 
the  company,  in  the  storehouses  and  stations  l)elonging  to  them  in  the 
case  of  interior  or  exterior  commerce. 
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Abt.  12.  Ships  desiring  to  pass  through  the  canal  shall  present  at  the 
port  of  the  terminus  of  the  canal  at  which  they  may  arrive  their  respec- 
tive roisters  and  other  sailing  papers  prescribed  by  the  laws  and  public 
treaties,  so  that  the  vessels  may  navigate  without  interruption.  Ves- 
sels not  having  said  papers,  or  which  should  refuse  to  present  them, 
may  be  detained  and  proceeded  against  according  to  law. 

Art.  13.  The  Government  allows  the  immigration  and  free  access  to 
the  lands  and  plants  of  the  grantees  of  all  the  employ^  and  working- 
men  of  whatever  nationality,  who  may  be  contracted  for  the  work  or 
who  may  come  to  engage  themselves  to  work  on  the  canal,  on  cx>ndi- 
tion  that  such  employes  or  laborers  shall  submit  to  the  existing  laws 
and  to  the  regulations  established  by  the  company.  The  Government 
promises  them  support  and  protection,  and  the  enjoyment  of  their 
rights  and  guaranteeii,  in  conformity  with  the  national  constitution  and 
laws,  during  the  time  they  may  sojum  on  Colombian  territory. 

The  Colombian  manual  laborers  and  other  workmen  employed  on 
the  work  of  the  canal  shall  be  exempt  from  all  requisitions  and  mili- 
tary service,  national  as  well  as  of  the  state. 

Art.  14.  In  order  to  indemnify  the  ^ntees  of  the  construction,  main- 
tenance, and  working  expenses  incurred  by  them,  they  shall  have, 
during  the  whole  period  of  the  privilege,  the  exclusive  right  to  estab- 
lish and  collect  for  the  passage  of  the  canal  and  its  ports  the  dues  for 
light-houses,  anchorage,  transit,  navigation,  repairs,  pilotage,  towage, 
hauling,  storage,  and  of  moorage  according  to  the  tariff  which  they  may 
ispue,  and  which  they  may  modify  at  any  time  under  the  following 
express  conditions: 

1st.  They  shall  collect  these  dues,  without  any  exceptional  favor, 
from  all  vessels  in  like  circumstances. 

2d.  The  tariffs  shall  be  published  four  months  before  their  enforce- 
ment in  the  Diario  Oficial  of  the  Government,  as  well  as  in  the  capitals 
and  the  principal  commercial  ports  of  the  countries  interested. 

3d.  The  principal  navigation  dues  to  be  collected  shall  not  exceed  the 
sum  of  ten  francs  for  each  cubic  meter  resulting  itom  the  multipli(»tion 
of  the  principal  dimensions  of  the  immerged  hull  of  the  ship  in  transit 
(length,  breadth,  and  draught). 

4th.  The  principal  dimensions  of  the  ship  in  transit,  that  is  to  say, 
the  maximum  exterior  length  and  breadth  at  the  water  line,  aa  well  as 
the  greatest  draught,  shall  be  the  metrical  dimension  inserted  in  the 
official  permits  of  navigation,  excepting  any  modifications  supervening 
during  the  voyage.  The  ship's  captains  and  the  company's  agents  may 
demand  a  new  measurement,  which  operations  shall  be  carried  out  at 
the  exi)euse  of  the  petitioner;  and, 

5th.  The  same  measurement,  that  is  to  say,  the  number  of  cubic 
meters  containe<i  in  the  parallelopipedon  circumscribing  the  immeiiged 
hull  of  the  ship,  shall  serve  as  a  basis  for  the  determination  of  the  other 
accessory  dues. 

Art.  15.  By  way  of  compensation  for  the  rights  and  exemptions  which 
are  allowed  to  the  grantees  in  this  contract,  the  Government  of  the 
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Republic  ehall  be  entitled  to  a  share  amounting  to  five  per  cent  of 
the  gross  receipts  obtained  by  the  enterprise,  by  virtue  of  the  rightB 
established  or  which  will  be  established  in  conformity  with  article  14, 
during  the  first  twenty-five  years  after  the  opening  of  the  canal  to  the 
use  of  the  public.  From  the  tw^enty-sixth  up  to  the  fiftieth  year,  inclu- 
sive, it  shall  be  entitled  to  a  share  of  six  per  cent;  from  the  fifty-first  to 
the  seventy-fifth  to  seven  per  cent;  and  from  the  seventy-sixth  to  the 
termination  of  the  privilege  to  eight  per  cent  It  is  understood  that 
these  shares  shall  be  reckoned,  as  has  been  said,  on  the  gross  income 
from  all  sources,  without  any  deduction  whatever  for  expenses,  interest 
on  shares,  or  on  loans  or  debts  against  the  company.  The  Government 
of  the  Republic  shall  have  the  right  to  appoint  a  commissioner  or  agent, 
who  shall  intervene  in  the  collections  and  examine  the  accounts,  and 
the  distribution  or  payment  of  the  shares  coming  to  the  Government 
shall  be  made  in  due  half-yearly  installments.  The  product  of  the  five, 
six,  seven,  and  eight  per  cent  shall  be  distributed  as  follows: 

Four-fifths  of  it  shall  go  to  the  Government  of  the  Republic  and  the 
remaining  one-fifth  to  the  government  of  the  State  through  whose  terri- 
tory the  canal  may  pass. 

The  company  guarantees  to  the  Government  of  Colombia  that  the 
share  of  the  latter  shall  in  no  case  be  less  than  the  sum  of  two  hundred 
and  fifty  thousand  dollars  a  year,  which  is  the  same  as  that  received  as 
its  share  in  the  earnings  of  the  Panama  Railroad,  so  that  if  in  any  year 
the  five,  six,  seven,  or  eight  per  cent  should  not  reach  said  sum,  it  shall 
be  completed  out  of  the  common  funds  of  the  company. 

Abt.  16.  The  grantees  are  authorized  to  require  payment  in  advance 
of  any  charges  which  they  may  establish;  nine-tenths  of  these  chai^ges 
shall  be  made  payable  in  gold,  and  only  the  remaining  one- tenth  part 
shall  be  payable  in  silver  of  twenty-five  grammes,  of  a  fineness  of  900  m. 

Art.  17.  The  ships  which  shall  infringe  upon  the  rules  established 
by  the  company  shall  be  subject  to  the  payment  of  a  fine  which  said 
company  shall  fix  in  its  regulations,  of  which  due  notice  shall  be  given 
to  the  public  at  the  time  of  the  issue  of  the  tariff.  Should  they  refuse 
to  pay  said  fine,  nor  furnish  sufficient  security,  they  may  be  detained 
and  prosecuted  according  to  the  laws.  The  same  proceedings  may  be 
observed  for  the  damages  they  may  have  caused. 

Art.  18.  If  the  opening  of  the  canal  shall  be  deemed  financially  pos- 
sible, the  grantees  are  authorized  to  form,  imder  the  immediate  protec- 
tion of  the  Colombian  Government,  a  universal  joint  stock  company, 
which  shall  undertake  the  execution  of  the  work,  taking  charge  of  all 
financial  transactions  which  may  be  needed.  As  this  enterprise  is 
essentially  international,  and  for  public  utility,  it  is  understood  that  it 
shall  always  be  kept  free  from  political  influences. 

The  company  shall  take  the  name  of  **The  Universal  Interoceanic 
Canal  Association;"  its  residence  shall  be  fixed  in  Bogota,  New  York, 
London,  or  Paris,  as  the  grantees  may  choose;  branch  offices  may  be 
established  wherever  nei*essary.  Its  contracts,  shares,  bonds,  and  titles 
of  its  property  shall  never  be  subjected  by  the  Government  of  Colombia 


Digitized  by  LjOOQLC 


344  Th>  Panama  Canal  TUh—Ej-hlhlt  C\ 

to  any  (!hargeH  for  registry,  erniseion,  ntanips,  or  any  similar  imposta 
upon  the  sale  or  transfer  of  these  shares  or  bonds,  as  well  as  on  the 
profits  pr(Kluce<i  by  these  values. 

Art.  19.  The  company  is  authorized  to  reserve  as  much  as  10  per  cent 
of  the  shares  emitted,  to  form  a  fund  of  shares,  to  the  benefit  of  the 
founders  and  promoters  of  the  enterprise.  Of  the  products  of  the  con- 
cern the  company  take,  in  the  first  place,  what  is  necessary  to  cover  all 
ex{>enses  of  repairs,  operations,  and  administration,  ami  the  share  which 
helongH  to  the  (iovernment,  as  well  as  the  sums  necessary  for  the  pay- 
ment of  the  interest  and  the  amortization  of  the  bonds,  and,  if  possible, 
the  fixed  interest  or  dividend  of  the  shares;  that  which  remains  will  be 
considered  as  net  profit,  out  of  which  80  per  cent  at  least  will  l)e  diNided 
among  the  shareholders. 

Art.  20.  The  Colombian  Government  may  appoint  a  special  delegate 
in  the  council  of  administration  of  the  company  whenever  it  may  con- 
sider it  useful  to  do  so.  This  delegate  shall  enjoy  the  same  advantages 
as  are  granted  to  the  other  administrators  by  the  by-laws  of  the 
company. 

The  grantees  pledge  themselves  to  appoint  in  the  capital  of  the  Union, 
near  the  National  Government,  a  duly  authorized  agent  for  the  purpose 
of  clearing  up  all  doubts  and  presenting  any  claims  to  which  this  con- 
tract may  give  rise.  Reciprocally  and  in  the  same  sense,  the  Government 
shall  appoint  an  agent,  who  shall  reside  in  the  principal  establishment 
of  the  company  situated  on  the  line  of  the  canal;  and,  according  to  the 
national  constitution,  the  difficulties  which  may  arise  between  the  con- 
tracting i>arties  shall  be  submitted  to  the  decision  of  the  federal  supreme 
court. 

Art.  21.  The  grantees,  or  those  who  in  the  future  may  succeed  them 
in  their  right*<,  may  transfer  these  rights  to  other  capitalists  or  financial 
companies,  but  it  is  absolutely  prohibited  to  cede  or  mortgage  them 
under  any  consideration  whatever  to  any  nation  or  foreign  government. 

Art.  22.  The  grantees,  or  their  representatives,  shall  lose  the  right 
hereby  acquired  in  the  following  cases: 

1st.  If  they  do  not  deposit,  on  the  terms  agreed  upon,  the  sum  which 
by  way  of  security  must  insure  the  execution  of  the  work. 

2d.  If  in  the  first  year  of  the  twelve  that  are  allowed  for  the  con- 
struction of  the  canal  the  works  are  not  already  commenced,  in  this 
case,  the  company  shall  lose  the  sum  deposited  by  the  way  of  security, 
together  with  the  interest  that  may  have  accrued,  all  of  which  will 
remain  for  the  benefit  of  the  Republic. 

8d.  If  at  the  end  of  the  second  period  fixed  in  paragraph  5  of  Article  1 
the  canal  is  not  transitable,  in  this  case  also  the  company  shall  lose  the 
sum  dei)osited  as  security;  which,  with  the  interests  accrued,  shall, 
remain  for  the  l)enefit  of  the  Republic. 

4th.  If  they  violate  the  prescriptions  of  Article  21;  and, 

5th.  If  the  service  of  the  canal  should  be  interrupted  for  a  longer 
perifxl  than  six  months  without  its  being  occasioned  by  the  acts  of 
God,  &c. 
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In  cases  2,  3,  4,  and  5  the  federal  supreme  court  shall  have  the  right 
to  decide  whether  the  privilege  has  heconie  annulled  or  not. 

Art.  23.  In  all  cases  of  decisions  of  nullity  the  public  lands  men- 
tioned in  clauses  7  and  8  of  Article  1,  and  such  lands  as  are  not  settled 
or  inhabited  from  among  those  granted  by  Article  4,  shall  revert  to  the 
possession  of  the  Republic  in  the  condition  they  may  be  found  in,  and 
without  any  indemnity  whatever,  as  well  as  the  buildings,  materials, 
works,  and  improvements  which  the  grantees  may  possess  along  the 
canal  and  its  accessories.  The  grantees  shall  only  retain  their  capital, 
vessels,  provisions,  and  in  general  all  movable  property. 

Aftf.  24.  Five  years  previous  to  the  expiration  of  the  ninety-nine 
years  of  the  privilege  the  executive  power  shall  appoint  a  commissioner 
to  examine  the  condition  of  the  canal  and  annexes,  and,  with  the 
knowledge  of  the  company  or  its  agents  on  the  Isthmus,  to  make  an 
official* report,  describing  in  every  detail  the  condition  of  the  same  and 
pointing  out  what  repairs  may  be  necessary.  This  rei)ort  will  serve  to 
establish  in  what  condition  the  canal  and  its  dependencies  shall  be 
delivered  to  the  National  Government  on  the  day  of  expiration  of  the 
privilet^e  now  granted. 

Art.  25.  The  enterprise  of  the  canal  is  reputed  to  be  of  public  utility. 

Art.  26.  This  contract  which  will  serve  as  a  substitute  for  the  pro- 
visions of  law  33,  of  May  26,  1876,  and  the  clauses  of  the  contract  cele- 
brated on  the  28th  of  May  of  the  same  year,  shall  l>e  submitted  for  the 
approval  of  the  President  of  the  union  and  the  definite  acceptance  by 
the  Congress  of  the  nation. 

In  witness  whereof  they  sign  the  present  in  Bogotjl,  on  the  20th 
March,  1878. 

EU8TOR(HO   SaLGAR. 

Li'CiEN  N.  B.  Wyse. 

Bogota,  March  ^3,  1878. 
Approved. 
The  President  of  the  union: 

Aquileo  Parro. 

The  secretary  of  the  interior  and  of  foreign  relations: 

Eustorgio  Saixjar. 

To  the  Honorable  Seiretary  of  the  Interior  and  Foreign  Relations: 

I  have  the  honor  to  inform  you  that  I  accept  each  and  all  of  the 
modifications  introduced  by  Congress  to  the  contract  which  I  celebrated 
with  Seilor  Eustorgio  Salgar,  your  worthy  predecessor  in  the  department 
of  the  interior  and  foreign  relations,  for  the  construction  of  the  inter- 
oceanic  canal,  which  contract  was  approved  by  the  executive  power 
under  date  of  March  23  last. 

The  modifications  to  which  I  have  alluded  are  those  recorded  in  law 
No.  28  of  the  18th  instant. 
I  hasten  to  lay  this  declaration  l>efore  the  Government  of  Colombia, 
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so  that  it  may  be  taken  in  consideration,  in  order  that  said  law  may  b.* 
effective  in  all  its  parts. 
Bogota,  May  18,  1878. 

LuciEN  N.  B.  Wyse, 
Chief  of  the  IrUematiomd  ScierUific  Ckmimmimoti 
for  the  Survey  of  the  Isthmus,  Member  and  DeU- 
gate  from  the  Council  of  Administration  of  the^ 
InUroceanic  Canal  Association. 


EXTENSION  OF  CONCESSION  DECEMBER  26,  1890. 

Additional  Contract  Modifying  that  of  March  23,  1878,  Approykd  by  Law  28 
OF  the  Samb  Year. 

[Law  107  of  1890— December  26.] 

Extension  of  ten  years  for  the  opening  of  the  interoceanic  canal  across 
Colombian  territory. 

The  Congress  op  Colombia,  Decrees: 

Only  Article.  The  contract  modifying  that  of  March  23,  1878,  for 
the  opening  of  an  inter-oceanic  canal  across  Colombian  Territory,  con- 
cluded between  li.  E.  the  Minister  of  Foreign  Affairs,  and  Mr.  Lucien 
N.  B.  Wyse,  Special  Representative  of  the  Liquidator  of  the  Compagnie 
(Jniverselle  du  Canal  de  Panama,  is  approved  in  all  its  parts,  which 
contract  is  literally  as  follows: 

Antonio  Roldan,  Minister  of  Foreign  Affairs,  duly  authorized  by  his 
Excellency,  the  President  of  the  Republic,  hereinafter  called  the  "Gov- 
ernment," of  the  one  part,  and  Lucien  N.  B.  Wyse,  Naval  Commander, 
Engineer,  original  Concessionary  of  the  inter-oceanic  canal,  and  Special 
Delegate  of  the  Liquidator  of  the  Compagnie  Universelle  du  Canal  de 
Panama,  under  powers  of  attorney  executed  at  Paris,  May  16,  1890, 
hereinafter  called  the  "  Concessionary,"  of  the  other  part,  have  agreed 
to  modify  the  Contract  of  March  28,  1878,  for  the  opening  of  an  inter- 
oceanic canal  across  Colombian  Territory,  approved  by  law  28  of  the 
same  year,  in  accordance  with  the  following  stipulations: 

Article  First:  The  Government  grants  to  the  Liquidator  of  the  Com- 
pagnie Universelle  du  Canal  de  Panama,  an  extension  of  ten  years, 
within  which  the  canal  is  to  be  finished  and  put  in  public  operation;  the 
said  extension  is  consented  to,  subject  to  the  following  conditions: 

First.  The  Concessionary  agrees  to  transfer  all  the  assets  of  the  Com- 
pany in  liquidation  to  a  new  company  which  shall  undertake  the  com- 
pletion of  the  work  of  the  Inter-oceanic  Canal. 

Second.  The  new  company  shall  be  formally  organized  with  a  cap- 
ital sufficient  for  this  purpose,  and  shall  resume  the  work  of  excava- 
tion in  a  serious  and  permanent  manner,  not  later  than  February  28, 
1893. 

Third.  The  Concessionary,  or  his  successors,  shall  furnish  monthly  to 
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the  National  Government  of  Panama  the  sum  of  ten  thousand  (10,000) 
piastres,  in  Colombian  coin  of  0.835,  for  the  maintenance  of  two  hun 
dred  and  fifty  (250)  men  of  the  Military  Garrison  of  the  Department 
of  Panama,  whom  the  Government  undertakes  to  assign  for  the  preser- 
vation of  order,  and  for  the  security  of  the  line  of  the  canal  during  the 
work  of  excavation,  and  upon  its  termination  for  the  protection  of  inter- 
oceanic  transit. 

In  case  the  Company  should  have  need  of  a  greater  number  of  men 
of  the  public  forces,  the  government  will  assign  them  to  said  service, 
taking  them  from  the  Military  Garrison  of  the  Department,  but  the 
additional  expense  occasioned  by  this  increase,  reckoned  upon  the  basis 
already  established,  shall  also  be  borne  by  the  Company. 

The  company  binds  itself  to  furnish  plac^es  for  the  lodging  of  the  troops 
upon  points  on  the  line  at  which  the  Government  has  none  of  its  own. 
The  last  part  of  article  8  of  the  original  contract  for  the  privilege  is 
modified  in  these  respects. 

Fourth,  The  navigation  of  the  lakes  which  may  form  part  of  the  canal 
shall  be  free  to  small  vessels,  in  accordance  with  the  regulations  which 
the  company  may  prescribe  for  this  purpose.  The  latter  shall  not  be 
responsible  for  the  inherent  risks  of  this  navigation.  The  internal  regu- 
lation of  the  lakes  shall  be  settled  by  the  Government  at  the  proper 
time,  taking  into  account  the  general  interests  of  the  enterprise. 

Fifth,  The  company  binds  itself  to  reestablish  public  transit  at  the 
mouth  of  the  Rio  Grande,  by  means  of  bridges  or  boats,  as  it  shall  con- 
sider most  practicable,  and  if,  in  consequence  of  the  number  of  vessels, 
passage  should  become  hereafter  too  difficult,  the  company  shall  rees- 
tablish it  between  Emperador  and  Arraijan  to  the  satisfaction  of  the 
Government. 

Article  Second.  Beside  the  public  lands  granted  gratis  by  the  con- 
tract of  1878,  the  expropriation  of  lands,  buildings,  and  plantations 
which  shall  prove  necessary  to  the  canal  and  its  dependencies,  shall  be 
made  by  the  Government  on  account  of  the  company  in  conformity 
with  the  9th  condition  of  article  first  of  the  aforesaid  contract,  approved 
by  law  28  of  1878. 

Such  expropriations  shall  be  made  with  all  speed  which  the  legislation 
of  the  country  upon  the  subject  permits;  the  expropriated  real  estate 
shall  be  immediately  delivered  over  to  the  concessionary  or  his  succes- 
sors. 

Article  Third.  The  Government  also  undertakes  to  take  the  neces- 
sary steps  for  restoring  to  the  new  company  the  complete  enjoyment 
of  the  lands  belonging  to  the  company  in  liquidation  unlawfully  occu- 
pied by  private  persons,  and  to  procure  a  judicial  decree  that  all  persons 
who,  without  previous  consent,  shall  have  built  or  planted  upon  the 
lands  bought  by  the  company  in  liquidation  for  the  purpose  of  works  of 
excavation,  installation,  and  unloading,  shall  have  no  right  to  any 
indemnity. 

Article  Fourth.  As  compensation  for  the  services  which  the  Gov- 
ernment agrees  to  render,  in  accordance  with  the  two  preceding  articles, 
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the  concessionary,  or  his  successors,  shall  pay  to  the  Government  ten 
million  (10,000,000)  francs  in  gold,  and  shall  issue  to  it  gratis,  in  addi- 
tion, five  million  (5,000,000)  francs  in  ten  thousand  (10,000)  dividend 
bearing  shares  of  the  new  company  of  five  hundred  (500)  francs  ciach, 
full  paid,  having  the  right  to  no  other  dividends  than  those  which  are 
declared  on  ordinary  shares;  the  said  ten  thousand  (10,000)  shares  shall 
remain  attached  to  their  respective  stubs  until  the  other  shares  shall  be 
full  paid ;  but,  upon  notice  to  the  company,  the  Government  shall  have 
the  power,  when  it  shall  see  fit,  to  assign  or  pledgt*  them. 

The  ten  million  (10,000,000)  francs  to  which  this  article  refers  shall  be 
paid  by  the  concessionary,  or  by  his  succeasors,  in  ^\^  (5)  equal  annual 
installments;  the  first  being  paid  three  (3)  months  after  the  new  com- 
pany for  the  completion  of  the  canal  shall  be  fully  organized,  in  con- 
formity with  the  second  condition  of  article  first.  From  this  sum  shall  be 
deducted  two  million  five  hundred  thousand  (2,500,000)  francs,  as  well 
as  the  interest  accrue<l  up  to  the  date  of  the  j)resent  contract,  which  the 
Government  owes  to  the  company  in  liquidation  for  the  loan  of  1883, 
the  deduction  being  made  in  the  first  place  for  the  purjiose  of  fixing  the 
amount  of  the  five  (5)  installments  just  mentioned.  By  this  payment 
the  said  loan  shall  be  finally  discharged. 

Article  Fifth.  A  si)ecial  member,  whom  the  Government  has  the 
right  to  appoint  in  the  company's  council  of  administration  in  conform- 
ity with  article  twenty  of  the  contract  in  force,  shall  enjoy  in  the  new 
company  U-t  be  organized  for  the  completion  of  the  canal  the  same 
advantages  and  compensation  granted  to  the  other  administrators  by  the 
charter  of  the  company,  but  neither  the  said  appointee  nor  the  official 
agent  of  the  Government  residing  in  the  Isthmus,  shall  make  any  pul)- 
lication  relative  to  the  company  without  the  express  authorization  of  the 
Government. 

Article  Sixth.  If  the  new  company  for  the  completion  of  the  canal 
shall  not  be  organized,  and  if  the  work  of  excavation  on  the  canal  shall 
not  Ije  resumed  within  the  peri(Kl  fixed  by  the  second  condition  of 
article  first,  the  contract  in  force  shall  lapse  and  the  Republic  shall 
enter  into  the  poasossion  and  enjoyment,  without  the  necessity  of  a 
previous  judicial  decree,  and  without  indemnity,  of  the  works  of  the 
canal  and  its  annexes,  whic^h  revert  to  it  in  accordance  with  article  third 
of  the  contract  of  1878. 

Sec,  l9i.  It  is  understood  that  the  contract  shall  also  lapse  and  the 
provisicms  of  this  article  shall  become  applicable  if  the  company  for  the 
completion  of  the  canal  not  l)eing  organized  before  February  28,  1893, 
the  legal  representative  of  the  Conipagnie  Universelle  du  Canal  Inter- 
oceanique,  or  liia  succes.sors,  abandon  the  maintenance  of  the  works, 
plant,  and  buildings  now  existing  upon  the  Isthmus  and  belonging  to 
the  company. 

/Sfc.  2ml.  The  maintenance  of  the  property  specified  in  the  prece<ling 
paragraph  shall  be  considered  abandoned  when  the  legal  representative 
of  the  Compagnie  Universelle  du  Canal  Interoceanique,  in  liquidation, 
or  his  succeasors,  shall  discharge  the  force  of  emi)loyees  which  he  now 
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has  on  the  Isthmus,  or  shall  cease  to  make  the  necessary  expenditure  for 
preventing  the  loss  or  deterioration  of  the  said  property. 

Sec.  3rd.  It  ifi,  moreover,  understood  that  the  buildings,  plant,  works, 
and  improvements  which  are  to  become  the  property  of  the  Republic 
under  the  circumstances  providetl  in  this  article,  and  in  conformity 
with  article  23  of  the  contract  of  1878,  shall  be  inalienable,  and  are  to 
Ije  in  good  condition,  subject  to  deterioration  arising  from  use,  from 
unavoidable  causes,  or  from  accident. 

Article  iSEVENTH,  As  soon  as  the  company  for  the  completion  of  the 
canal  shall  be  legally  organized,  and  shall  have  resumed  the  work,  in 
conformity  with  the  provisions  of  the  second  condition  of  article  first 
of  this  contract,  the  Government  shall  assign  to  it  in  the  department  of 
Panama  the  two  hundred  and  fifty  thousand  (250,000)  hectares  of  public 
lands  to  which  it  has  been  already  declared  by  decisions  of  the  Execu- 
tive power  to  be  entitled,  and  shall  issue  to  it  the  respective  patents, 
provided  that  the  legal  formalities  in  the  premises  be  accomplished  on 
the  part  of  the  company. 

Article  Eighth.  The  security  of  seven  hundred  and  fifty  thousand 
(750,000)  francs  deposited  by  the  canal  company  in  accordance  with 
article  second  of  the  contract  in  fon^e,  shall  be  maintained  as  a  guaranty 
for  the  fulfillment  of  the  obligations  arising  from  the  said  contract, 
and  of  those  assumed  by  the  concessionary  under  the  provisions  of  the 
present  contract. 

Article  Ninth.  All  ri)?hts  and  obligations  created  by  the  contract  of 
March  23,  1878,  for  the  opening  of  an  interoceanic  canal  across  Colom- 
bian territory,  approved  by  law  28  of  the  same  year,  shall  continue  in 
full  force  and  vigor  without  other  restrictions  and  modifications  than 
those  contained  in  the  present  contract. 

Article  Tenth.  In  order  that  the  present  contract  may  have  full 
force  and  effect,  it  shall  be  submitted  to  the  approval  of  Ilis  Excellency 
the  president  of  the  Republic,  and  to  that  of  Congress. 

Done  in  duplicate,  at  Bogotd,  the  10th  day  of  December,  one  thou- 
sand eight  hundred  and  ninety. 

Antonio  Roldan. 
LuciEN  N.  B.  Wyse. 


EXTENSION  OF  CONCESSION,  APRIL  4,  1893. 
Contract  of  Extension. 


[Diario  Official  of  Bogota,  April  7\  1893— No.  9125.] 


Contract  granting  extenmou  to  the  Panawa  Canal  Company — hi  liquidation. 

Between  Marco  F.  Suarkz,  Minister  of  Foreign  Affairs,  duly  author- 
ized by  his  excellency,  the  Vice-President  of  the   Republic,  and  in 
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accordance  with  the  powers  granted  to  the  Ezecntive  Power  by  Law  91 
of  1892,  hereinafter  called  '*  the  Government,''  of  the  one  part, 

And  Francois  Mange,  Engineer,  Administrator  of  the  operations  of 
the  liquidation  on  the  Isthmus,  Special  Representative  of  the  Liquidator 
of  the  Ck)mpagnie  Universelle  du  Canal  de  Panama,  under  powers  of 
attorney  granted  him  at  Paris,  January  24, 1893,  hereinafter  called  "the 
Concessionary,"  of  the  other  part;  it  has  been  agreed  to  modify  the 
contracts  of  March  23,  1878,  and  December  10,  1890,  for  the  opening  of 
an  inter-oceanic  canal  across  Colombian  Territory,  in  conformity  with 
the  following  stipulations: 

Article  First. 

The  extension  of  ten  years  granted  in  Article  First  of  the  Contract  0| 
1890  to  the  Liquidator  of  the  Compagnie  Universelle  du  Canal  de  Panama 
remains  in  force,  subject  to  the  conditions  then  provided,  except  the 
Second,  which  is  modified  by  the  extension  until  October  31st,  1894,  of 
the  period  within  which  the  new  Company  is  to  be  formed  and  work  on 
the  Canal  is  to  be  resumed  in  a  serious  and  permanent  manner. 

The  term  of  ten  years  shall  begin  to  run  from  the  date  of  the  formal 
organization  of  the  new  Company. 

Art.  2. 

The  Concessionary  or  his  successor  acknowledges  the  validity  of  tlie 
former  contracts  and  of  the  present  contract  and  binds  himself  to  do,  in 
France,  all  acts  necessary  to  insure  its  validity.  These  proceedings  are 
to  be  concluded  not  later  than  August  Slst  next. 

Art.  3. 

As  compensation  for  the  extension  which  the  Government  grants  by 
Article  First  and  to  indemnify  it  for  the  advantages  which  it  relinquishes 
accordingly,  the  Concessionary  or  his  successor  acknowledges  an  indebt- 
edness in  favor  of  the  Republic,  amounting  to  the  sum  of  Two  million 
francs  in  gold  (2,000,000  francs),  which  added  to  the  Ten  millions  pro- 
vided in  Article  4  of  the  Contract  of  1890,  constitutes  a  total  indebted- 
ness of  Twelve  million  francs  (12,000,000  francs),  in  favor  of  Colombia, 
exclusive  of  Five  million  francs  (5,000,000  francs)  in  Ten  thousand 
shares,  also  mentioned  in  the  Article  aforesaid. 

Art.  4. 

The  contracting  parties  further  agree  that  from  the  Twelve  millions 
which  have  just  l)een  mentioned  in  the  preceding  Article  shall  be 
deducted  the  sum  of  Four  million  francs  which  the  Colombian  Govern- 
ment and  the  Treasury  of  the  Department  of  Panama  owe  to  the  Com- 
pany in  liquidation  for  the  loan  of  1883  and  its  interest  and  for  services 
and  material  furnished  to  the  administration  of  this  Department  from 
1881  to  1892.  Accordingly,  this  debt  becomes  finally  extinguished, 
eaving  the  Republic  free  from  all  obligation  with  regard  to  this  matter, 
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and  reducing  to  Eight  million  francs  in  gold  (8,000,000  francs),  the  sum 
which  the  new  Company  is  to  pay  to  the  Government 

Art.  5. 

The  eight  million  francs  mentioned  in  the  preceding  Article  shall  be 
paid  by  the  Ck)nceBBionary  or  his  successor  in  the  following  manner: 

150,000  francs  August  3l8t,  1893; 
150,000  francs  October  Slst,  1893; 
200,000  francs  December  31st,  1893. 

The  remainder  shall  be  paid  in  four  annual  instalments,  the  first  to 
be  paid  three  months  after  the  new  Company  for  the  completion  of  the 
Canal  shall  be  formally  organized.  The  first  of  these  instalments  shall 
be  One  million  five  hundred  thousand  francs  (1,500,000  francs)  and  the 
three  others,  Two  millions  each  (2,000,000  francs). 

Art.  6. 

The  Republic  shall  enter  into  possession  and  ownership,  without 
need  of  previous  judicial  decision  and  without  any  indemnity,  of  the 
Canal  itself  and  the  annexes  dependent  thereon,  in  conformity  with 
the  contracts  of  1878  and  1890,  in  each  of  the  followii)g  cases: 

If  tlie  new  Company  shall  not  be  organized  within  the  period  fixed 
by  Article  First; 

If  the  work  shall  not  be  resumed  within  the  period  fixed  by  the  same 
Article; 

If  the  Liquidator  sells  the  property  which  is  to  belong  to  the  Republic 
in  case  of  lapse  or  abandons  its  maintenance,  all  in  conformity  with 
the  provisions  of  the  previous  contracts,  saving  and  excepting  deterio- 
ration arising  from  use,  unavoidable  causes  or  from  accident; 

If  the  inventory  mentioned  in  Article  7  of  the  present  contract  shall 
not  be  made. 

If  the  conditions  of  Article  2  of  the  same  contract  shall  not  be 
fulfilled. 

Art.  7. 

A  general  inventory  of  the  property  of  the  Company  in  liquidation, 
which  shall  comprise  as  well  the  property  which  is  to  belong  to  the 
Government  in  case  of  lapse,  as  that  which  is  to  belong  to  the  Company 
in  liquidation,  shall  be  prepared  upon  the  Isthmus.  It  is  understood 
that  rolling  stock  and  floating  plant  shall  be  comprised  in  this  inven- 
tory, which  is  to  be  made  in  conjunction  with  the  Agent  of  the  Govern- 
ment at  Panama,  and  is  to  be  completed  not  later  than  August  31st,  1893. 

Art.  8. 

The  security  of  Seven  hundred  and  flfty  thousand  francs  (750,000 
francs)  deposited  in  conformity  with  the  contract  of  1878,  by  the  Canal 
Company,  and  confirmed  by  the  contract  of  1890,  shall  be  maintained 
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&s  a  guarantee  for  the  fulfillment  of  the  obligations  arising  from  the  said 
contracts  and  those  to  which  the  Concessionary  agrees  by  the  present 

contract. 

Abt.  9. 

Disputes  which  may  arise  between  the  contracting  parties  with  regard 
to  the  present  contract  or  the  former  contract,  shall  be  submitted  to  the 
Supreme  C^ourt  of  Justice  of  Colombia. 

In  conformity  with  the  provisions  of  Article  7  of  law  145  of  1888,  the 
(•on(;es8ionary  waives  the  right  to  diplomatic  intervention  concerning 
the  duties  and  rights  arising  from  the  three  contracts,  except  in  case  of 
denial  of  justice. 

Art.  10. 

All  rights  and  obligations  arising  from  Contract  of  March  23rd,  1878 
and  contract  of  December  10th,  1890  for  the  excavation  of  an  inter- 
o(reanic  canal  acrosS^  Colombian  Territory,  approved  by  law  28  of  1878, 
and  by  law  107  of  1890,  shall  continue  in  full  force  and  vigor,  without 
other  modifications  than  those  provided  in  the  present  contract. 

Art.  11. 

The  Concessionary  declares  that  he  accepts  all  the  provisions  of  the 
present  contrac^t  which  impose  special  obligations  upon  the  Liquidator 
a.s  well  as  those  which  affect  the  Company  which  may  l^e  formed. 

Art.  12. 

The  present  Contract  must,  in  order  to  be  valid,  be  approve*!  by  His 
Excellency,  the  Vice-President  of  the  Republic. 

Done,  in  duplicate,  at  Bogota,  the  fourth  day  of  April,  one  thousand 
eight  hundred  and  ninety-three. 

Marco  F.  Scarez. 
Francois  Mange. 
ExKcuTiVK  (government — BcKJOTA,  April  4,  1893. 

Approved. 

[l.  s.]     M.  a.  Caro. 

The  Minister  of  Foreign  Affairs, 

Marco  F.  Siarez. 

EXTENSION  OF  (CONCESSION,  APRIL  26,  1900. 
[Number  11278.    "  Diario  Ofieial  "  Bogota,  May  7,  1900.    Ministry  of  Finance.] 

Contract  relative,  to  the  gruntuHj  of  an  exienaion  of  time  to  the  Xew  Com/nmy 

of  the  Panama  Canaf. 

Whereas,  The  National  Executive  Power  has  issueil  the  following 

Decree  Number  721  of  1900. 

(April  23.) 

by  which  provision  is  made  for  the  granting  of  an  extension  of  time  to 

the  New  Company  of  the  Panama  Canal, 

The  President  of  the  Republic 
Having  seen  the  memorial  by    which   the    New   Company   of   the 
Panama  Canal  ha.s  solicited  of  the  (xovernment  an  extension  of  six 
years  for  the  completion  of  the  work  and  putting  it  into  public  service; 
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and  having  seen  the  communications  in  which  the  Special  Agent,  Dr 
Nicolas  Esquerra,  expounds  to  the  Government  to  public  expediency 
of  granting  the  extension  herein  considered, 

"Decrees 

Art.  1.  The  Government  may  grant  to  the  New  Company  of  the 
Panama  Canal  an  extension  for  the  fixed  term  of  six  years  to  complete  - 
the  work  and  put  it  into  public  use,  Provided  that  it  shall  deposit  at 
the  disposition  of  the  National  Treasury,  within  one  hundred  and 
twenty  days,  computed  from  the  date  on  which  this  instrument  shall 
be  notified  to  the  said  Company  in  such  bank  or  establishment  as  may 
be  designated  by  the  Government,  five  millions  of  francs  (frs.  5,000,000) 
in  French  gold. 

Art.  2.  The  said  extension  will  begin  to  run  on  the  3l8t  day  of 
October,  1904.  Consequently  the  canal  must  be  completed  and  put 
into  public  use  on  the  31  st  day  of  October,  1910,  at  the  latest. 

Let  it  be  communicated  and  published. 

Given  at  Pena,  Department  of  Cundinamarca,  this  23d  day  of  April, 
1900. 

Manuel  A.  Sanclemente. 
The  Minister  of  State,  Rafael  M.  Palacio. 

The  Minister  for  Foreign  Affairs,  Carlos  Cuervo  Marquez. 

The  Minister  of  Finance,  Carlqs  Caldbron. 

The  Minister  of  War,  Josife  Santos. 

The  Minister  of  Public  Instruction,  Morco  F.  Suarkz. 

The  Minister  of  the  Treasury,  Marceliano  Vargas. 

Now,  therefore,  we,  to-wit:  Carlos  Calderon,  Minister  of  Finance  of 
the  Republic,  duly  authorized  by  the  Executive  Power,  on  the  one 
part,  and,  on  the  other  part,  Alejandro  N.  Mancini,  in  his  capacity  of 
Agent  of  the  New  Company  of  the  Panama  Canal  and  as  representative 
of  the  same,  by  virtue  of  the  power  of  attorney  which  he  has  laid 
before  the  Ministry  of  Finance,  have  executed  the  following  contract. 

Art.  1.  The  Government  of  the  Republic  grants  to  the  New  Company 
of  the  Panama  Canal  a  delay  of  six  years,  from  the  3l8t  of  October,  1904, 
in  which  to  complete  the  work  on  the  Canal  and  deliver  it  to  the  public 
service,  under  the  terms  of  the  existing  contracts.  In  consequence  the 
said  ivork  shall  have  to  be  completed  and  put  into  the  public  service  on 
the  31st  day  of  October,  1910. 

Art.  2.  In  consideration  of  the  extension  referred  to  in  the  foregoing  * 
article,  the  New  Company  of  the  Panama  Canal  will  pay  to  the  Republic 
the  sum  of  five  millions  of  francs  (francs  5,000,000)  in  French  coin,  in 
the  city  of  Paris,  ninety  days  from  the  date  on  which  this  contract 
shall  have  been  approved  by  the  Most  Excellent  President  of  the 
Republic.  Said  payment  shall  be  made  by  the  Company  to  the  firm  or 
bank  in  the  city  of  Paris  in  whose  favor  the  Minister  of  the  Treasury  of 
the  Republic  may  draw. 

Art.  3.  This  contract  requires  the  approval  of  the  Council  of  Minis- 
ters and  that  of  the  Most  Excellent  President  of  the  Republic. 

19219—03 23 
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In  witness  whereof,  we  have  signed  three  copies  of  even  tenor  at 
Bogata,  this  twenty-fifth  day  of  April,  one  thousand  nine  hundred. 

Carxx)s  Caldkron — Alejandro  N.  Mancini.    • 
Presidency  of  the  Council  of  Ministers,  Bogata, 
April  25,  1900. 
In  the  session  of  this  day  the  foregoing  contract  was  examined  and 
unanimously  approved. 

The  President,  Carlos  Cuervo  Marqusz, 
The  Secretary  od  /loc,  Alejandro  M.  Ouvares. 
National  Executive  Power:  Pena  Department  of  Cundinamarca, 
April  26,  1900. 
Approved. 

Manuel  A.  Sanclbmente. 
The  Minister  of  Finance, 

Carlos  Calderon. 


EXHIBIT  D. 

EVIDENCE  OF  PAYMENTS  TO   COLOMBIA  SINCE  DECEMBER 

31,  1893. 

Sec.  1,  No.  1550.]  Republic  op  Colombia, 

The  Ministry  op  Treasury, 

BogoiA,  September  IS,  1896, 
The  Director  of  the  New  Panama  Canal  Company, 

Paris, 
On  the  Slst  day  of  October  proximo  deliver  to  the  Messrs.  Schloss 
(&  Bros.,  of  London,  two  million  francs  (fr.  2,000,000),  being  the  annual 
payment  due  January,  1897.  Said  delivery  will  be  made  in  accordance 
with  the  contract  between  the  Government  of  this  Republic  and  the 
company  you  represent  as  administrator,  respecting  anticipated  dis- 
count and  formalities  required  in  making  the  annual  payment  due. 
(1896.) 

Your  most  obedient  servant, 

(Signed.)  Manuel  Ponce  de  Leon. 

Certified  to  be  a  copy  of  the  original. 
The  chief  of  the  general  accounts, 

Marie. 

Sec.  1,  No.  7139.]  Republic  op  Colombia, 

Ministry  op  Treasury, 

BogotA,  May  S8,  1900. 
Mr.  Alejandro  Mancini; 

For  your  inform&tion  I  beg  to  transmit  the  following  communication 
and  the  resolution  j)ertaining  to  same: 

Sec.  1,  No.  159.]  Republic  of  CoiiOMBiA,  Ministry  op  War, 

Bogotd,  May  26,  1900, 
The  MiNiOTER  op  the  Treasury: 

In  conformity  with  authorization  received  from  His  Excellency  the 
President  of  the  Republic,  communicated  through  the  minister  of  state 
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in  the  telegram  I  had  the  honor  to  transcribe  for  you  in  my  official  note 
No.  155,  dJEited  the  22d  instant,  I  beg  to  state  that  this  ministry  notified 
the  banking  house  of  Fould  &  Co. ,  of  Paris,  to  accept  as  a  deposit  the 
five  million  francs,  French  gold,  which  is  to  he  paid  by  the  New  Panama 
Canal  Company  for  the  concession  of  '* prolongation,''  as  I  had  the 
honor  of  informing  you,  for  the  conclusion  of  the  business. 
I  am,  sir,  your  obedient  servant, 

Manuel  Casabiakca. 

Sec.  1.]  Ministry  op  Treasury, 

BogotA,  May  S6,  1900, 

Instruct  the  representative  of  the  New  Panama  Canal  Company  in 
this  city  and  inform  the  banking  house  of  Fould  <&  Co.  to  receive  the 
consignment  without  discount  or  commission. 

By  the  minister,  the  secretary: 

IgNACIO   R.    Pli^EROS. 

Your  obedient  servant. 
By  the  minister  in  charge: 
The  subeecretary, 

(Signed)  Ignacio  R.  Pij^eros. 

Certified  to  be  a  copy  of  the  original. 
The  chief  of  the  general  accounts, 

Marie. 


EXHIBIT  E. 

BY-LAWS  OF  THE  OLD  PANAMA  CANAL  COMPANY. 

Title  First. — Creation  and  object  of  the  company,  denomination,  reindence, 

and  duration. 

Article  1.  There  is  created,  between  Mr.  Ferdinand  de  Lesseps,  the 
conferees,  and  the  subscribers  to  shares  hereafter  created,  a  company 
under  the  denomination  of  the  ^'Universal  Interoceanic  Panama  Canal 
Co." 

Article  2.  This  company  has  for  object: 

First.  The  construction  of  a  maritime  canal  for  large  navigation 
between  the  Atlantic  and  Pacific  o(*eans,  through  the  part  of  the  Ameri- 
can isthmus  belonging  to  the  United  States  of  Colombia. 

Second.  The  exploitation  of  the  said  canal  and  sundry  enterprises 
belonging  thereto. 

Third.  The  construction  or  exploitation  of  all  lines  of  railroad  which 
the  company  should  deem  for  the  good  of  the  undertaking  to  be  con- 
structed or  brought  in  the  vicinity  of  the  canal. 

Fourth.  The  exploitation  of  lands  conceded  and  mines  contained 
therein. 

The  whole  according  to  the  clauses  and  conditions  of  the  concession, 
such  as  result  from  the  law  of  the  Congress  of  the  United  States  of 
Colombia  dated  May  18th,  1878.     (Law  28  of  1878. ) 
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Article  3.  The  office  of  the  said  company  is  in  Paris,  temporarily 
No.  7  Rue  Saint  Florentin,  at  the  domicile  of  Mr.  Ferdinand  de  Leseeps, 
and  hereafter  in  such  locality  as  the  board  of  directors  may  select. 

Article  4.  The  company  commences  to  date  from  the  day  of  its  final 
creation.  Its  duration  shall  be  equal  to  that  of  the  concession;  that  is 
to  say,  ninety-nine  (99)  years,  to  be  reckoned  from  the  day  when  the 
canal  will  be  opened  in  whole  or  in  part  to  the  public  service,  or  when 
the  grantee  company  will  commence  to  receive  tolls  for  transit  and 
navigation. 

Title  Se(^ond. — V(yrdinb{xi\(my  social  capital^  »har€y  and  jmymerUft. 

Article  5.  In  virtue  of  the  conditions  agreed  upon  between  him  and 
the  International  Civil  Company  of  the  Interoceanic  Canal,  grantee  of 
said  canal,  Mr.  Ferdinand  de  Lesseps  brings  to  the  company,  with  a 
guarantee  of  right  in  the  matter: 

First.  The  concession  to  this  civil  company  by  the  Government  of 
the  United  States  of  Colombia  of  the  exclusive  privilege  for  the  excava- 
tion through  its  territory  and  for  the  exploitation  of  a  maritime  canal 
between  the  Atlantic  and  Pacific  oceans,  with  all  it^  advantages,  as  also 
with  all  its  charges  stipulated  by  the  law  of  Congress  of  the  United 
States  of  Colombia  dated  18th  of  May,  1878.     (Iaw  28  of  1878.) 

Second.  All  surveys,  work,  and  documents  appertaining  to  the  said 
grantee  company  relative  to  the  line  and  the  project  submitted  to  the 
International  Congress  of  Study  of  the  Interoceanic  Canal. 

Third.  The  benefit  of  all  the  agreements  which  the  said  grantee  com- 
pany has  obtained  from  the  council  of  administration  of  the  Panama 
Railroad  Company. 

The  company  will  be  the  owner  of  this  contribution  from  the  date  of 
its  final  creation.  It  will  be  substituted,  starting  from  this  date,  to  all 
the  rights  and  obligations  resulting  from  the  law  of  concession  of  United 
States  of  Colombia. 

Article  6.  In  view  of  this  contribution,  in  order  to  conform  to  the 
obligation  which  Mr.  Ferdinand  de  Lesseps  hasjhad  to  assume  to  assure 
to  the  company  hereby  created  the  said  contribution,  there  is  allotted 
to  the  civil  company  the  beneficiary  of  the  law  of  concession  of  May 
18th,  1878. 

First.  One  million  (1,000,000)  of  francii,  cash,  to  be  paid  within 
fifteen  (15)  days  from  date  of  the  final  creation  of  the  said  company. 

Second.  Four  millions  (4,000,000)  of  francs,  cash,  payable  without 
interest  in  the  month  which  will  follow  the  date  fixed  by  the  council  of 
administration  of  the  present  company  for  the  payment  of  the  sum 
which  will  complete  the  liberation  of  one-half  of  the  shares  subscribed, 
which  will  be  hereafter  mentioned. 

Third.  And  five  millions  (5,000,000)  of  francs,  the  value  of  ten 
thousand  (10,000)  shares,  five  hundred  (500)  francs  each,  of  the  said 
company,  entirely  liberated. 

These  ten  thousand  (10,000)  shares  entirely  liberated  will  be  the 
property  of  the  grantee  civil  company,  starting  from  the  final  creation 
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of  the  present  company,  but  they  shall  not  be  delivered  and  shall  be  of 
no  profit  to  them,  except  under  the  reservations  following. 

Up  to  their  delivery,  which  will  be  regulated  and  determined,  they 
will  be  registered  in  the  names  of  those  having  rights  to  the  civil  com- 
pany, and  will  remain  attached  to  the  stub  with  the  effect  of  a  pledge 
for  the  exclusive  guarantee  of  the  authenticity  of  the  law  of  concession 
and  of  the  claims  that  a  third  party  might  bring  against  the  civil  com- 
pany for  services  rendered.  The  civil  company  may  exact  the  remit- 
tance of  said  shares  to  the  rightful  claimant,  either  when  the  subscribed 
shares  will  be  liberated  entirely  or  when  the  company  hereby  created 
shall  have  called  either  upon  its  shares  or  by  means  of  a  loan  for  the 
payment  of  a  total  capital  of  five  hundred  millions  (500,000,000)  of  francs. 

These  ten  thousand  (10,000)  shares,  though  they  may  be  entirely 
liberated,  or  if  they  remain  attached  to  the  stub,  or  that  they  may  be 
detached  in  the  above  aforeseen  case  before  the  entire  liberation  of  the 
shares  subscribed,  will  not  have  any  right  to  interest  or  dividend,  except 
on  the  same  conditions  of  other  subscribed  shares,  so  that  during  the 
period  of  the  construction  of  the  canal  they  will  have  no  right  to  an 
interest  of  5  per  cent  only  upon  the  amount  of  capital  called  for  on  the 
subscribed  shares  and  as  fast  as  installments  are  called. 

While  these  ten  thousand  (10,000)  shares  remain  attached  to  the  stub 
the  interest  or  dividends  which  may  be  due  will  be  paid  to  the  holders 
upon  special  certificates  which  will  be  delivered  to  them  in  conformity 
to  the  model  which  maybe  determined  by  the  council  of  administration 
of  the  company  hereby  created. 

The  delivery  of  the  securities  and  money  by  the  company  will  take 
place  for  the  benefit  of  the  civil  company  in  the  terms  agreed  between 
Mr.  Ferdinand  de  Lesseps  and  the  said  civil  company. 

Abticle  7.  On  the  other  hand  to  organize  the  present  company  and 
to  prepare  its  creation  in  1879,  as  well  as  in  1880,  Mr,  Ferdinand  de 
Lesseps  has  had  to  make  an  appeal  for  capital  and  the  help  of  persons 
devoted  to  the  creation  of  this  enterprise. 

The  accounts  of  expenses  made  or  pledged  for,  previously  to  the  final 
creation  of  the  company,  will  be  presented  at  the  first  general  meeting 
of  shareholders  and  submitted  for  the  approbation  of  the  second  meet- 
ing, and  after  approbation  the  amounts  of  these  expenses  will  become 
a  company  debt. 

Besides,  the  present  by-laws  will  stipulate  hereafter,  under  article  60, 
with  such  reserve  as  therein  expressed  for  the  benefit  of  sundry  persons 
whose  capital  and  help  have  served  to  the  creation  of  the  j)resent  com- 
pany, \hfc  upon  the  net  profits  of  the  enterprise. 

The  apportionment  of  this  15%  shall  be  made  under  the  c^are  of 
Mr.  Ferdinand  de  Lesj^eps  in  the  terms  agreed  l)etween  him  and  his 
auxiliaries. 

Article  8.  The  company's  capital,  made  up  of  cimtributions  in  nature 
and  in  cash  capital,  is  fixed  at  three  millianls  of  francs,  and  divided  in 
six  hundred  thousand  shares  of  500  francs  eac;h. 

Ten  thousand  shares  being  ailotte<l  to  the  grantet^s  for  representation 
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of  their  contribution,  there  shall  be  issued  five  hundred  and  ninety 
thousand  shares  cash. 

Abticle  9.  The  amount  of  each  share  is  payable  in  cash  at  the  rate  of 
exchange  in  Paris,  in  the  company's  office  or  to  the  repreeentatives  of 
the  company  which  will  be  designated  for  subecription  by  the  appear- 
ing founder  and  in  the  future  by  the  council  of  administration.  " 

Twenty-five  francs  shall  be  paid  immediately  upon  each  share  at  the 
time  of  subscription  and  one  hundred  francs  more  shall  be  paid  after  Wq 
close. 

The  three  hundred  and  seventy-five  francs  in  addition  shall  remain  in 
reserve,  and  will  only  be  called  subsequently  to  the  time  and  in  the  pro- 
portion which  will  be  fixed  by  the  council  of  administration. 

No  payments  shall  be  made  previous  to  a  call  for  funds. 

They  will  be  made  in  conformity  to  calls  of  the  council  by  means  of 
advertisement,  three  months  in  advance  in  one  of  the  Paris  newspapers 
authorized  to  receive  legal  advertisements,  and  in  foreign  newspapers 
which  may  be  selected  by  the  council  of  administration. 

Article  10.  The  first  payment  will  be  acknowledged  by  a  nominative 
receipt  which  during  the  six  months  commencing  from  the  creation  of 
the  company  will  be  exchanged  against  a  certificate  also  nominative. 

All  following  payments  to  be  made  except  the  last  will  be  mentioned 
upon  this  temporary  certificate. 

The  last  payment  shall  be  made  against  the  delivery  of  a  final  share, 
nominative  or  to  bearer,  at  the  option  of  the  holder. 

However,  shares  half  paid  may  be  converted  into  shares  to  bearer  by 
resolution  of  a  general  meeting. 

Article  11.  The  council  of  administration  will  determine  the  form 
and  style  of  the  share  certificates. 

Temporary  certificates  will  be  detached  from  the  stub  of  a  register; 
they  will  be  in  numerical  order  and  will  be  stamped  with  the  dry  seal 
of  the  company;  they  will  be  signed  by  two  administrators  or  by  an 
administrator  and  a  delegate  from  the  council  of  administration. 

Article  12.  All  subscriptions  on  which  the  second  payment  com- 
pleting the  first  quarter  shall  not  have  been  made  at  the  time  set  upon 
for  its  call  shall  be  considered  null  and  void  without  legal  notice  and 
with  full  right. 

The  first  payment  becomes  the  property  of  the  company  as  damages. . 

Article  13.  In  default  of  payment  of  the  other  installments  at  the 
time  determined,  interest  will  be  due  for  each  day  of  delay  at  the  rate 
5  per  100  per  year. 

The  company  besides  will  have  the  right  to  have  such  shares  sold 
upon  which  payments  are  in  arrear. 

To  this  effect  the  numbers  of  such  shares  will  be  published  as  in 
default  in  one  of  the  newspapers  of  Paris  designated  to  receive  legal 
notices. 

Two  months  after  such  publication  the  company,  without  any  demand 
in  due  form  of  law  and  without  any  subsequent  formality,  shall  have 
the  right  to  proceed  with  the  sale  of  the  said  shares  for  the  account  of 
and  at  the  risk  and  peril  of  the  defaulter. 
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Such  sale  will  be  made  upon  duplicates  one  or  several  times  at  the 
Paris  Bourse  or  at  London  through  the  agency  of  a  stock  broker. 

The  previous  certificates  of  shares  thus  sold  shall  become  null  by  full 
right  by  the  fact  of  the  sale;  -there  shall  be  delivered  to  the  purchasers 
new  certificates  which  will  bear  the  same  numbers  and  will  be  the  only 
ones  valid. 

In  consequence  all  shares  not  bearing  the  regular  mention  of  install- 
ments to  be  paid  cease  to  be  negotiable. 

The  stipulations  prescribed  iii  the  present  and  the  preceding  article 
do  not  prevent  the  simultaneous  use  by  the  company  of  ordinary  means 
of  right,  if  deemed  useful,  against  the  delinquent  shareholders. 

Abticlb  14.  The  money  received  from  the  sales  made  in  virtue  of  the 
preceding  article,  deducting  expenses  and  interest,  is  imputed  in  the 
termB  of  right  upon  what  is  due  by  the  expropriated  stockholder  or  by 
his  transferees  who  remain  responsible  for  the  difference,  if  there  is  any 
deficit,  and  who  are  benefited  by  the  excess  if  excess  there  be. 

AsTiCLB  15.  The  council  of  administration  may  authorize  the  deposit 
and  the  preservation  of  the  shares  to  bearer  in  the  company's  hands. 
In  such  a  case  it  will  determine"  the  form  of  nominative  certificates  of 
deposit,  the  conditions  of  their  delivery,  and  the  guarantees  with  wlych 
the  execution  of  such  measure  should  be  surrounded  in  the  interest  of 
the  company  and  the  shareholders. 

Abticlb  16.  The  transfer  of  shares  to  bearer  is  made  by  a  simple  ex- 
change of  the  certificates. 

For  receipts  and  nominative  shares  the  exchange  will  be  made  by  a 
declaration  of  transfer  signed  by  the  transferrer  and  the  transferee,  or 
their  substitutes,  upon  registers  to  be  kept  in  the  office  of  the  company 
or  of  those  of  its  representatives  designated  for  that  purpose  by  the 
council  of  administration  wherever  needefl. 

The  company  may  require  that  the  signature  of  the  parties  should  be 
duly  certified. 

Abticlb  17.  Each  share  carries  a  right  to  a  proportional  part  in  the 
property  of  the  company's  assets. 

Abticlb  18.  Every  share  is  indivisible;  the  company  will  recognize 
but  one  owner  for  each  share. 

Abticlb  19.  The  rights  and  obligations  attached  to  a  share  follow  the 
certificate  held  in  any  hand. 

The  possession  of  a  share  carries  with  it  full  right  of  adhesion  to  the 
by-laws  of  the  company  and  to  the  resolutions  of  the  general  meeting  of 
the  stockholders. 

Abticlb  20.  The  heirs  or  creditors  of  a  stockholder  under  any  pretext 
whatever  can  not  cause  the  affixing  of  seals  upon  the  real  estate,  the 
values,  or  revenue  of  the  company,  nor  ask  for  their  division  or  their 
public  sale,  nor  to  interfere  in  any  manner  in  its  management.  They 
shall  for  the  exercise  of  their  rights  rely  upon  the  company's  inven- 
tories  and  the  annual  account  approved  by  the  general  meeting  of  the 
stockholders. 
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Article  21.  The  stockholders  shall  be  responsible  only  to  the  amount 
of  the  capital  of  their  shares  beyond  which  any  call  for  funds  is 
prohibited. 

Title  Third. — Coujicil  of  administrcUion. 

Article  22.  The  company  will  be  managed  by  a  council  of  eighteen 
members  at  least  and  twenty-four  members  at  most,  taken  from  among 
the  shareholders. 

A  committee  selected  from  its  midst  will  be  specially  chaiged  with 
the  management  of  the  business  of  the  company. 

Article  23.  Owing  to  their  functions  the  administrators  shall  not 
contract  any  personal  or  joint  obligations;  they  are  only  liable  for  the 
execution  of  their  duties. 

Article  24.  The  administrators  shall-  be  appointed  by  the  general 
meeting  of  stockholders. 

However,  the  first  council  of  administration  shall  l)e  composed  of 
twenty-four  persons,  of  whom  the  names  are  following  and  who  shall 
accept  such  functions  of  administrator  before  the  final  completion^of  the 
company,  viz: 

Ferdinand  de  Lesseps,  presiding  manager  of  the  Suez  Canal  Company; 
Allavene,  Charles  Frangois  Hubert,  retired  general;  De  Cicourt,  Anne 
Marie  Joseph  Albert;  Charles  Cousin,  principal  inspector  representative 
of  the  Northern  Railways;  Daubree,  Jean  Baptiste  Emmanuel,  admin- 
istrator in  the  Suez  Canal  Company;  Marius  Fontana,  general  secretary 
of  Suez  Canal  Company;  Delagarde,  Harel,  Jules  Herbette,  Max  Hellman, 
of  the  firm  of  Seligman  Fr^res  et  Cie. ;  Baron  Jules  de  Lesseps,  adminis- 
trator of  the  Suez  Canal  Company;  Charles  Aime  de  Lesseps,  adminis- 
trator of  the  Suez  Canal  Company;  Victor  de  Lesseps,  administrator  of 
the  Suez  Canal  Company;  De  Mondesir,  Paul  Antoine  Theodore, 
administrator  of  the  Suez  Canal  Company;  Monet-Bey,  Theodore 
Antoine,  administrator  of  the  Suez  Canal  Company;  Mourette,  Edme 
Constant  Charles  Vincent,  administrator  of  the  Suez  Canal  Company; 
Theodore  Motet,  Adolph  Peghoux,  administrator  of  the  Suez  Canal 
Company;  Baron  Poisson,  administrator  of  the  Company  of  Deposits 
and  Accounts  Current;  Ernest  Prevost,  Piat,  William  Seligman,  of  the 
firm  of  Seligman  Fr^res  et  Cie.;  General  Etienne  Turr,  Dauprat,  Louis 
Jules  Eugene,  administrator  of  the  Suez  Canal  Company. 

This  first  council  is  appointed  for  three  years;  the  appointment  will 
not  be  submitted  to  the  general  meeting  for  organizing  the  company. 
At  the  end  of  the  three  first  years  it  will  be  in  whole  submitted  to  a 
reelection. 

Article  25.  Commencing  from  this  time  the  administrators  shall  be 
appointed  by  the  general  meeting  of  the  shareholders  for  six  years  at 
the  utmost. 

Consequently  so  long  as  the  council  will  be  composed  of  eighteen  or 
twenty-four  members  it  shall  be  renew^ed  every  year  by  one-sixth  until 
the  entire  renewal  of  the  council  has  decided  the  order  of  rotation.  The 
outgoing  members  will  be  selected  annually  by  drawing  lots. 


Digitized  by  VjOOQLC 


The  Presidmt.  361 

The  outgoing  administrators  may  be  reelected. 

If  the  number  of  administrators  selected  by  the  general  meeting 
should  become  less  than  twenty-four  and  above  eighteen,  the  general 
meeting  which  would  thus  decide  the  number  of  administrators  shall 
have  to  determine  the  manner  of  their  renewal  and  the  duration  of  their 
functions. 

Abticlb  26.  In  case  of  vacancy  arising  from  resignation  or  death  tem- 
porary provision  shall  be  made  for  the  vacancy  to  be  filled  by  the  coun- 
cil of  administration  up  to  the  time  of  the  next  general  meeting  of  the 
stockholders. 

The  administrators  thus  selected  shall  only  remain  in  power  during 
the  time  remaining  of  the  period  of  their  predecessors. 

The  first  council  appointed  as  above  under  article  24  during  the  time 
of  its  function  shall  have  the  faculty  to  complete  or  to  renew  itself,  if 
need  be,  up  to  the  number  of  twenty-four  members,  subject  to  confir- 
mation by  the  next  general  meeting. 

It  is  well  understood  that  the  latter  members  shall  only  remain  in 
power  up  to  the  expiration  of  the  third  financial  year. 

Article  27.  Each  administrator  must  be  the  owner  of  one  hundred 
shares,  nominatives,  unalienable,  stamped  with  a  seal  showing  their 
unalienability,  and  they  shall  remain  in  the  hands  of  the  company  dur- 
ing the  whole  time  of  his  functions. 

These  shares  are  pledged  as  a  guarantee  for  all  acts  during  the  man- 
agement, even  of  such  as  would  be  exclusively  personal  to  one  of  the 
administrators. 

Abticlb  28.  A  share  of  three  per  cent  in  the  net  annual  profits  shall 
be  allowed  to  the  administrators  on  account  of  their  trouble  and  care 
under  the  reservations  mentioned  in  article  60  hereafter. 

During  the  time  of  the  work  and,  if  need  be,  during  the  first  years 
following  the  opening  of  the  maritime  canal  to  large  navigation,  there 
shall  be  allowe<l  to  the  administrators  in  place  of  the  3  per  cent  stipu- 
lated hereabove,  an  annual  allowance  which  shall  be  included  in  the 
expenses  of  management,  the  amount  of  which  shall  be  fixed  by  the 
second  general  meeting  of  the  stockholders  who  organized  the  company. 

The  council  of  administration  shall  decide  the  special  allowance  which 
is  to  be  made  to  the  members  of  the  committee  out  of  this  sum  or  from 
the  three  per  cent  of  profits. 

Article  29.  The  council  of  administration  will  elect  each  year  from 
among  its  members  one  president  and  three  vic^- presidents. 

The  president  and  vice-presidents  can  always  be  reelected. 

In  case  of  absence  of  the  president  and  the  vice-presidents,  the  council 
will  designate  at  each  meeting  which  of  its  members  shall  fill  the  position. 

Article  30.  The  council  of  administration  will  meet  at  least  once  a 
month.  It  shall  also  meet  upon  the  call  of  the  president  as  often  as  the 
interest  of  the  company  may  require. 

The  decisions  shall  be  adopted  by  a  majority  of  the  members  present. 

In  case  of  a  tie  the  vote  of  the  president  will  be  the  casting  vote. 
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At  least  seven  administrators  shall  be  present  to  validate  the  reso- 
lutions of  the  council. 

When  seven  administrators  only  are  present,  the  resolutionfl  to  be 
valid  shall  be  carried  by  a  majority  of  five  votes. 

None  can  vote  in  the  council  by  proxy. 

Articlb  31.  The  general  secretary  of  the  company  shall  be  present 
at  the  meeting  of  the  council  of  administration,  with  the  privilege  of 
consultation. 

Abticlb  32.  The  decisions  of  the  council  of  administration  shall  be 
recorded  in  minutes  signed  by  the  president  and  a  member  present  at 
the  meeting. 

The  copies  or  extracts  of  the  minutes  to  be  valid  at  law  or  elsewhere 
should  be  certified  by  two  administrators. 

Articlb  33.  The  council  of  administration  shall  have  the  utmost 
powers  to  insure  the  construction  of  the  canal,  for  the  management  of 
the  company,  and  for  the  choice  and  exploitation  of  the  domainal  lands 
ceded  by  paragiuphs  7  and  8  of  article  1,  and  by  article  4  of  the  law 
ot  concession. 

They  may  ask  for  all  new  concessions,  make  agreements  with  third 
parties  for  the  purchase  of  concerns  or  of  concessions  having  relation 
tc  any  of  the  purposes  of  the  company. 

They  will  fix  the  rules  of  order  of  the  general  meetings;  they  shall 
examine  the  accounts  submitted  to  the  general  meeting;  they  shal 
make  a  report  to  the  general  meeting  upon  the  accounts  and  the  state 
ol  the  business  of  the  company. 

They  shall  fix  the  dividends  temporarily,  and  determine,  if  need  be, 
the  advances  to  be  paid  on  January  Ist  upon  the  dividend  of  the  x)eriod 
closed  by  the  inventory  of  June  30th  preceding. 

They  shall  decide  upon  the  propositions  of  the  committee  concerning 
the  following,  viz: 

First.  Call  for  cash  from  stockholders. 

Second.  Temporary  investment  of  funds  on  hand. 

Third.  Surveys  and  st^hemes,  plans  and  estimates  for  carrying  out 
the  work. 

Fourth.  Contracts  by  the  job. 

Fifth.  Purchases,  sales,  and  exchanges  of  personal  property  and  real 
estate,  purchase  of  ships  or  machinery  necessary  for  the  execution  of  the 
work  and  the  management  of  the  enterprise. 

Sixth.  Annual  budgets. 

Seventh.  Fixing  and  modifying  rights  of  all  nature  to  be  received  in 
virtue  of  the  concession,  the  conditions,  and  mode  of  collecting  tolls. 

Eighth.  Disposal  of  the  reserve  funds. 

Ninth.  Disposal  of  the  funds  for  pensions,  help,  and  encouragement 
ol  the  employes. 

Tenth.  Regulations  for  deposits  of  the  shares  and  bonds  of  the  com- 
pany. 

And  generally  shall  do  for  the  best  interest  of  the  company  all  that 
they  may  deem  useful  or  necessary. 
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AsncLB  34.  The  council  shall  appoint  from  its  members  those  who 
are  to  be  a  part  of  the  committee. 

They  may  delegate  to  one  or  several  administrators,  to  officers,  em- 
ployes of  the  company,  or  to  others,  part  or  all  of  their  power  by  special 
authority  for  one  or  more  transactions  or  determined  purposes. 

Title  Foukth. — CommitUe, 

Abticlb  35.  The  committee  shall  be  composed  of  the  president  of  the 
council  of  administration  and  six  members  at  the  most  of  the  council  of 
administration. 

The  powers  of  members  of  the  committee  will  last  for  the  same  period 
as  those  they  possess  as  members  of  the  council  of  administration. 

Abticlb  36.  The  committee  will  meet  as  often  as  necessary  for  the 
good  management  of  the  business  and  at  least  once  a  week. 

In  order  to  make  its  work  valid  there  shall  be  at  least  three  members 
present. 

AH  resolutions  shall  be  adopted  by  a  majority  of  the  members  present 

In  case  of  a  tie,  the  vote  of  the  president  of  the  council,  if  present, 
shall  be  the  casting  vote. 

Articlb  37.  Minutes  of  the  meeting  of  the  committee  shall  be  kept. 
These  minutes  shall  be  signed  by  two  members  present  at  the  meeting. 

The  extracts  from  such  minutes  to  be  valid  in  courts  or  elsewhere 
shall  be  certified  to  by  two  members  of  the  committee. 

Abticlb  38.  The  committee  shall  have  full  power  for  the  management 
of  the  business  of  the  company. 

They  shall  provide  for  the  execution  of  the  obligations  imposed  by 
the  law  of  concession  and  the  by-laws,  as  also  for  the  resolutions 
adopted  by  the  general  meeting  and  the-  decisions  of  the  council  of 
administration. 

They  shall  submit  to  the  council  of  administration  propositions 
relating  to  the  purposes  defined  in  article  33. 

They  shall  represent  the  company  and  shall  act  in  its  name  by  one 
or  more  of  its  members  in  all  cases  where  a  special  decision  does  not 
require  the  intervention  of  the  general  meeting  of  the  stockholders  or  of 
the  council  of  administration.  They  especially  shall  dismiss  employes, 
determine  their  functions  and  attributes,  fix  their  compensation  and 
gratuities. 

They  shall  regulate  the  work  of  the  offices,  prescribe  the  regulations 
and  order  of  business,  and  will  order  and  regulate  expenses.  They  shall 
sign  all  correspondence,  all  notes,  endorsements,  contracts,  drafts,  trans- 
fer of  "rentes,"  public  securities,  and  values  belonging  to  th& company. 

They  shall  decide  upon  all  bai^gains,  agreements,  except  contracts  by 
the  job  for  the  whole  of  the  work;  they  will  authorize  awards;  make  all 
purchases  of  furniture;  authorize  all  rentals  and  leases. 

They  will  attend  to  the  collection  of  tolls,  the  recovery  of  all  moneys 
due,  will  sign  all  receipts  and  discharges;  they  will  decide  all  with- 
drawals of  mortgages,  seizure,  injunctions,  and  other  hindrances,  with 
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all  abandonments  of  privilege,  of  mortgages  or  action  for  cancellation, 
the  whole  before  or  after  payment. 

They  may  agree,  compound,  compromise,  plead  as  prosecutor  or  de- 
fendant, but  judiciary  proceedings  are  to  be  directed  by  or  against  the 
president  of  the  council  of  administration. 

In  consequence  the  legal  notices  shall  be  served  and  received  by  the 
president  of  the  council  at  the  company's  oflSce. 

The  decisions  of  the  committee,  the  acts  and  agreements  approved  by 
them,  shall  be  iaigned  by  the  president  or  by  one  of  the  members  of  the 
committee  designated  for  that  purpose. 

Abticle  39.  The  committee  by  authenticated  power  of  attorney  can 
delegate  to  one  or  more  administrators,  to  officers  of  the  company,  em- 
ployees, or  others  the  power  to  sign  all  acts  and  agreements  mentioned 
hereabove. 

Title  Fifth. — Cominissdires. 

Article  40.  The  general  meeting  of  the  stockholders  shall  appoint 
one  or  more  commissaires,  together  or  separately,  invested  with  the 
functions  which  devolve  upon  them  by  law. 

In  case  of  absence  of  one  of  the  commissaires  the  one  or  those  who 
remain  will  proceed  by  themselves. 

Title  Sixth. — General  meetings  of  stockJiolders. 

Article  41.  A  general  meeting  regularly  organized  shall  represent  the 
universality  of  all  the  shareholders. 

Article  42.  The  general  meeting  shall  be  composed  of  all  stockhold- 
ers, owners  of  at  least  twenty  shares. 

It  will  ])e  regularly  organized  when  the  stockholders  present  will  rep- 
resent one-quarter  of  the  capital. 

Article  43.  If  upon  a  first  call  the  stockholders  do  not  fill  the  condi- 
tions specified  hereabove  to  validate  the  resolutions  of  the  general  meet- 
ing, the  meeting  by  right  shall  be  adjourne<l  and  the  adjournment  shall 
not  be  less  than  a  month. 

A  second  call  shall  l)e  made  in  the  manner  prescribed  by  article  45 
hereafter. 

The  resolutions  of  tlie  general  meeting  of  this  second  call  shall  only 
bear  upon  questions  of  the  proceedings  of  the  first  meeting;  such  reso- 
lutions will  be  valid  whatever  the  proportion  of  capital  represented  by 
the  stockholders  may  be. 

Article  44.  The  general  meeting  shall  be  held  each  year  and  day  and 
at  the  place  designate<l  by  the  council  of  administration  before  June  30. 

There  will  be  an  extraordinary  meeting  Ijesides  as  often  as  the  council 
of  administration  shall  deem  it  advisable. 

Article  45.  The  ordinary  and  extraordinary  calls  are  made  by  means 
of  a  notice  inserted  at  least  one  month  in  ad  vance  in  one  of  the  Paris 
newspapers  designated  for  receiving  legal  notices,  and  also  in  all  other 
foreign  papers  designated  by  the  council  of  administration. 
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Article  46.  Stockholders  in  order  to  have  the  right  to  attend  or  to 
be  represented  at  the  genieral  meeting  shall  have  to  show  proof  at  the 
office  of  the  company  at  least  five  days  before  the  meeting  that  they 
have  deposited  their  certificates  at  the  company's  office,  or  at  the  office 
of  a  representative  of  the  company  designated  for  that  purpose  by  the 
council  of  administration. 

Deposits  made  under  such  conditions  shall  give  the  right  for  nomina- 
tive card  of  admission. 

Stockholders  of  nominative  certificates  or  certificates  of  deposit  have 
also  the  privilege  to  be  represented  at  general  meetings  by  proxies 
having  r^ular  power,  the  form  of  which  shall  be  detemilned  by  the 
council  of  administration. 

The  proxies  shall  deposit  their  power  of  attorney  at  the  office  of  the 
company  within  a  time  to  be  fixed  by  the  council  of  administration  for 
each  meeting. 

No  one  can  act  as  proxy  for  a  stockholder  unless  he  is  himself  a  mem- 
ber of  the  meeting. 

Article  47.  The  general  meeting  shall  be  presided  over  by  the  presi- 
dentor  one  of  the  vice-presidents  of  the  council  of  administration,  and  in 
their  absence,  by  an  administrator  selected  by  the  council. 

The  two  largest  stockholders  present  at  the  time  of  the  opening  of 
the  meeting,  and  who  will  accept,  shall  be  appointed  aj3  scrutators. 

The  president  shall  appoint  the  secretary. 

Abticle  48.  The  resolutions  at  general  meetings  shall  be  adopted  by 
a  majority  of  votes  of  the  members  present  or  regularly  represented. 

In  case  of  a  tie  the  vote  of  the  president  shall  be  the  casting  vote. 

Article  49.  Twenty  shares  give  the  right  to  one  vote,  but  the  same 
stockholder  can  not  possess  more  than  ten  votes,  either  as  shareholder 
or  as  proxy. 

Article  50.  Secret  ballots  may  be  requested  by  ten  members. 

Article  51.  The  resolutions  of  the  general  meetings  shall  be  recorded 
in  minutes  signed  by  the  president,  by  the  scrutators,  and  by  the 
secretary. 

The  copies  or  extracts  of  these  minutes  in  order  to  be  valid  before 
courts  of  justice  or  elsewhere  shall  be  certified  by  two  administrators. 

Article  52.  In  each  general  meeting  a  tally  sheet  of  those  present 
shall  be  kept.  It  shall  contain  the  names  and  residences  of  the  share- 
holders and  the  number  of  shares  held  by  each.  This  sheet  shall  be 
certified  by  the  officers  of  the  meeting  and  shall  remain  at  the  office  of 
the  company. 

Article  53.  The  order  of  business  of  the  meeting  shall  be  decided  by 
the  council  of  administration. 

No  other  question  than  that  mentioned  in  the  order  of  business  shall 
be  discussed. 

Article  54.  The  general  meeting  will  receive  the  report  of  the  coun- 
cil of  administration  upon  the  company's  business. 

The  report  of  the  commissaires  shall  also  be  read  upon  the  situation 
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of  the  company  and  upon  the  condition  and  of  the  accounts  presented 
by  the  council  of  administration. 

The  accounts  shall  be  discussed  and  if  need  be  shall  be  approved. 

The  dividends  to  declare  shall  be  decided. 

Vacancies  of  adminstrators  and  commissaires  shall  be  filled. 

A  vote  shall  be  taken,  if  need  be,  for  the  increase  of  the  company's 
capital  up  to  the  amount  of  300  millions,  and  for  carrying  it,  if  need  be, 
to  the  amount  of  600  millions. 

Such  increase  of  capital  shall  not  be  made  unless  the  first  stockholders 
are  given  the  right  of  preference. 

AH  loans  by  means  of  issues  of  bonds  or  by  means  of  mortgages  or  by 
any  other  means  shall  be  voted  for. 

Accounts  for  first  installation  shall  be  settled  after  the  execution 
of  the  work.  Meetings  shall  decide  upon  propositions  made  by  the 
council  of  admistration. 

They  shall  consider  and  decide  sovereignly  upon  all  the  interest  of 
the  company,cand  shall  confer  all  supplementary  useful  powers  needed 
upon  the  council  of  administration. 

Article  55.  The  resolutions  of  a  general  meeting  adopted  according 
to  the  by-laws  bind  all  stockholders,  even  such  as  are  absent  or  dis- 
agreeing. 

Title  Seventh. — Statement  of  finances — InverUary, 

Article  56.  The  financial  year  will  commence  July  1st  and  end 
June  30th. 

The  first  statement  of  receipts  and  expenditures  will  include  the  time 
between  the  final  organization  of  the  company  and  the  following  June 
30th. 

Article  57.  The  council  of  administration  shall  make  every  quarter 
a  summary  statement  of  the  resources  and  liabilities  of  the  company. 

This  statement  to  be  accessible  to  the  commissaires. 

There  shall  be  made  up,  moreover,  at  the  end  of  each  financial  year 
an  inventory  showing  the  value  of  assets  and  liabilities  and  all  the  active 
and  passive  debts  of  the  company. 

Such  inventory  to  be  reported  to  the  general  meeting. 

Title  Eighth. — Annual  accounts — Redemption — Interest — Reserve  fund — 

Dividends. 

Article  58.  During  the  execution  of  the  work  there  shall  be  paid  to 
the  stockholders  annually  interest  at  5  per  cent  upon  the  amount  paid 
by  them  in  conformity  with  article  9  here  above. 

Payment  for  such  interest  shall  be  provided  for  by  temporary  invest- 
ments of  funds  and  other  accessories  and,  if  need  be,  by  the  company's 
capital. 

Article  59.  The  annual  revenues  of  the  company  shall  first  be  used 
for  cancelling  the  part  stipulated  for  its  benefit  to  the  United  States  of 
Colombia  according  to  terms  of  the  law  of  concession;  the  expenses  of 
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exploitation  and  care  taking;  the  expenses  for  ofSce  management  and 
generally  for  all  charges;  the  interest  and  redemption  of  loans  which 
may  have  been  contracted;  four-hundredths  per  cent  of  the  capital 
applicable  to  the  redemption  fund  as  created  by  article  63  hereafter;  the 
allotment  of  one-twentieth  upon  the  profits,  after  the  satisfaction  of  all 
the  charges  here  above  enumerated,  for  the  creation  of  a  reserve  fund; 
the  excess  of  the  annual  revenues,  the  net  revenues  or  profits  of  the 
company  to  'be  divided. 

Article  60.  The  net  revenues  or  profits  of  the  company  are  to  be 
divided  in  the  following  manner: 

To  the  shares  up  to  amoimt  of  5  per  100  of  their  capital  by  allotment, 
excepting,  however,  what  will  be  stated  hereafter  concerning  redeemed 
shares. 

The  remainder  after  this  allotment  will  be  divided  at  the  raie  of: 

80  per  100  to  shares. 

15  per  100  to  founders  or  beneficiaries  mentioned  under  article  7 
hereabove. 

3  per  100  to  administrators. 

And  2  per  100  for  the  creation  of  a  fund  to  provide  for  pensions,  help, 
indemnity,  or  gratuities  granted  by  the  council  of  administration  to 
employ^. 

The  redeemed  shares  shall  only  have  a  right  to  the  part  of  the  divi- 
dend exceeding  5  per  100  of  the  capital  reimbursed  on  them;  all  that 
will  represent  interest  at  5  per  100  of  the  capital  reimbursed  shall  be 
paid  to  the  redemption  fund,  which  will  be  mentioned  in  article  63 
hereafter. 

Abticlb  61.  The  payment  of  interest  and  dividend  shall  be  made  to 
the  company's  treasurer  or  to  the  representatives  designated  by  the 
council  of  administration. 

The  payment  of  interest  is  to  be  made  in  two  periods — the  1st  of 
January  and  the  1st  of  July  of  each  year. 

The  dividend  shall  be  paid  on  the  Ist  of  July  which  will  follow  the 
vote  of  the  annual  general  meeting. 

However,  the  administrators  when  they  may  judge  it  deemable  may 
authorize  a  payment  on  account  of  the  dividend  on  the  let  of  January 
preceding. 

Article  62.  The  dividends  and  interest  unclaimed  at  the  expiration 
of  five  years  after  the  time  for  payment  shall  be  forfeited  to  the  company. 

Articlb  63.  The  redemption  of  the  shares  shall  be  accomplished  in 
ninety-nine  years,  to  begin  from  the  starting  point  of  the  concession. 

Provision  is  made  for  this  redemption  as  mentioned  in  articles  59 
and  60  hereabove  by  means  of  an  annuity  of  four  hundredths  per  cent 
of  the  company's  capital  and  by  the  sums  retained  from  the  dividends 
of  redeemed  shares. 

The  shares  to  be  reimbursed  shall  be  designated  by  means  of  draw- 
ing lots  in  public  each  year  at  the  ofSce  of  the  company  at  the  time  and 
according  to  the  regulations  made  by  the  council. 
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Abticle  64.  The  numbers  of  shares  drawn  to  be  reimbursed  shall  be 
posted  at  the  oflSce  of  the  company. 

Article  65.  The  reimbursement  of  the  shares  drawn  to  be  redeemed 
shall  be  made  at  the  place  selected  for  the  payment  of  interest  and 
dividends. 

The  holders  of  redeemed  shares  shall  possess  all  the  same  rights  as  the 
holders  of  shares  unredeemed,  with  the  exception  of  the  portion  of  the 
dividend  representing  interest  at  5  per  100  of  the  capital  which  has  been 
reimbursed  to  them. 

Article  66.  The  part  allotted  to  the  founders  or  beneficiaries,  desig- 
nated in  article  7  hereabove,  from  the  annual  profits  of  the  company 
shall  be  represented  by  special  certificates,  the  nature  and  style  of  which 
shall  be  determined  by  the  council  of  administration. 

In  all  cases  the  provisions  of  articles  18  and  19  hereabove  concerning 
shares  are  equally  applicable  to  the  certificates  of  founders  or  benefi- 
ciaries. 

Article  67.  The  reserve  fund  shall  consist  of  accumulations  of  money 
withdrawn  from  the  annual  profits  in  conformity  to  article  59  hereabove, 
and  is  set  aside  to  meet  extraordinary  and  unforeseen  expenses. 

When  this  reserve  fund  shall  attain  one-tenth  of  the  capital  the  allot- 
ment intended  for  its  creation  shall  cease  to  l)e  applied  and  shall  be 
added  to  the  dividends  to  be  divided. 

In  case  of  insufficiency  of  the  results  in  one  year  to  allow  5  per  100  per 
share  the  difference  may  be  drawn  from  the  reserve  fund. 

Title  Ninth. — ChangcB  in  hy-luws — Liquid^Uion, 

Article  68.  If  experience  should  show  the  usefulness  of  making 
modifications  or  additions  to  the  present  by-laws  the  general  meeting 
shall  proceed  to  make  them  in  the  manner  determined  by  articles  69 
and  70  hereafter. 

The  meeting  can  especially  decide  upon — 

The  reduction  of  the  company's  capital  or  its  increase  beyond  600 
millions. 

The  extension  or  the  dissolution  of  the  company. 

Consolidation  with  other  companies. 

All  modifications  bearing  upon  the  company's  object  can  be  made 
without,  however,  altering  it  in  its  essence. 

Article  69.  The  general  meetings  called  to  deliberate  upon  the  sun- 
dry purposes  named  in  the  preceding  article  shall  not  be  regularly 
organized  and  their  resolutions  shall  only  be  valid  when  they  are  com- 
posed of  a  numl)er  of  stockholders  representing  at  least  one-half  of  the 
capital.  But  then  the  council  of  administration  shall  have  the  right, 
in  its  calls,  to  decrease  as  much  as  it  may  deem  useful  the  number  of 
shares  held,  which  shall  \)e  suflacient  for  taking  part  in  the  general 
meetings;  and  in  such  a  case  the  holder  of  a  minimum  number  of  shares 
suflScient  to  be  admitted  to  the  meeting  shall  have  the  right  to  one 
vote,  the  holder  of  ten  shares  shall  have  a  right  to  two  votes,  and  the 
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number  of  votes  will  increase  at  the  rate  of  one  vote  for  eac^h  ten  Hharen, 
whilst  the  total  number  of  votes  for  each  holder  can  not  be  above  ten. 

Article  70.  It  is  hereby  explained  that  it  Ih  to  conform  to  the  French 
law  now  in  force  that  the  present  by-laws  re<iuire  the  representation 
of  one-half  the  conii)any*8  capital  in  the  general  meetings  relating  to 
purp€>8es  specified  in  article  68  herealwve  and  the  representation  one 
one-quarter  of  the  capital  in  the  other  general  nieetingn. 

But  it  is  positively  understood  that  the  company  would  enjoy  all  ben- 
efits derive<i  from  all  new  law^s  which  should  decrease  the  amount  of 
capital  necessary  to  be  represented  in  the  general  meetings  and  that 
all  new  legislative  provisions  touching  upon  this  question  will  become 
applicable  to  the  company  created  by  these  present  upon  a  conform  reso- 
lution of  a  general  meeting  called  according  Uy  the  regulations  prescril^ 
by  articles  42  and  43  hereabove. 

Article  71.  In  case  of  dissolution  of  the  company  upon  a  proposition 
of  the  council  of  administration,  the  general  meeting  will  determine  the 
mode  to  be  adopted  either  for  dissolution  or  for  the  organization  of  a 
new  company.  One  or  more  liquidators  shall  be  appointed,  and  the 
most  extensive  i)ower  may  l)e  granted  to  them. 

Article  72.  During  the  liquidation  the  j)ower  of  the  general  meetings 
will  continue  as  during  the  existence  of  the  company. 

They  have  especially  the  right  to  approve  the  accounts  of  the  liqui- 
dator and  give  receipt  therefor. 

The  appointment  of  liquidators  will  terminate  the  powers  of  the 
administrators  and  of  all  proxies. 

Title  Tenth. — Competenry  of  jurwdicii4m — (hntrovenries. 

Article  73.  In  conformity  with  article  20  of  the  law  of  concession, 
the  differences  which  may  arise  between  the  (Tovernment  of  the  United 
States  of  Colombia  and  the  company  shall  be  submitted  to  the  federal 
supreme  court. 

But  for  all  other  controversies  the  company  has  its  domicile  in  Paris. 

Article  74.  Controversies  bearing  upon  the  general  and  collective 
interest  of  the  company  can  not  \>e  brought  either  against  the  council  of 
administration  or  against  one  of  its  members,  except  in  the  names  of 
stockholders  representing  at  least  one-twentieth  of  the  capital  of  the 
company.  The  social  initiative  can  not  Ijelong  to  a  stockholder  or  to  a 
group  of  stockholders  representing  less  than  one-twentieth  of  the  capital. 

And  no  action  at  law  brought  by  one  or  more  stockholders  against  the 
company,  its  council  of  administration,  or  one  of  its  members  can  be 
referred  to  any  tribunal  until  after  it  has  been  examined  by  the  general 
meeting  of  the  stockholders,  the  opinion  of  which  will  be  submitted  to 
the  magistrates  at  the  same  time  as  the  request  itself. 

Article  75.  In  cases  of  controversies  all  stockholders  shall  select  a 
domicile  in  Paris  and  all  notices  and  summons  will  l)e  validly  served  to 
the  domicile  by  him  so  selected  without  regard  to  his  real  domicile. 

Failing  to  select  a  domicile  such  an  election  shall  take  place  with  full 
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right  for  judicial  or  extra  judicial  notice«  to  the  office  of  the  pn>curatxir 
of  the  Republic  at  the  civil  tribunal  of  first  instance  of  the  Seine. 

Domicile  being  selected  formally  or  implicitly,  as  haa  been  mentioned, 
will  carry  with  it  the  competency  of  jurisdiction  of  the  tribunals  of  the 
Department  of  the  Seine. 

Article  76.  In  all  controversies  which  may  arise  between  the  com- 
pany and  third  parties  all  judicial  or  extra  judicial  actions  must  of 
necessity  be  served  legally  upon  the  company  by  a  single  copy  in  the 
person  of  the  president  of  the  council  of  administration  and  at  the  officii 
of  the  company. 

Tftle  Eleventh. — Tranmtory  provisions. 

Article  77.  The  subscription  of  the  company's  entire  capital  and  the 
payment  of  at  least  one-quarter  of  the  capital  in  specie  shall  be  announced 
by  a  declaration  of  Mr.  Ferdinand  de  Lesseps,  made  by  a  notarial  act. 

To  this  declaration  is  to  be  annexed  the  list  of  subscribers  and  the 
statement  of  the  instalments  paid. 

Article  78.  Such  a  declaration  with  its  vouchers  shall  be  submitted 
at  the  first  regular  meeting,  when  its  correctness  shall  be  certified  to. 

At  the  same  meeting  the  value  of  the  acquisitions  stated  above  shall  be 
verified  and  also  the  cause  of  the  stipulated  advantages. 

Article  79.  A  second  meeting  shall  take  place  to  approve,  if  need  be, 
the  acquisitions  and  advantages  alluded  to. 

This  same  meeting  for  the  first  period  of  rec^eipts  and  expenditures 
shall  appoint  commissaires  as  created  by  article  40. 

The  minutes  of  the  meeting  will  state  the  acceptance  of  the  adminis- 
trators and  commissaires  if  they  are  present  at  the  meeting. 

The  company  shall  be  organized  from  the  time  of  their  acceptance. 

Article  80.  The  general  meetings  held  for  the  creation  of  the  com- 
pany shall  be  composed  of  all  the  subscril>ers  voting  viva  voce,  except 
that  the  bearers  of  several  shares  are  to  have  a  vote  for  each  ten  shares, 
but  not  to  have  more  than  ten  votes. 

The  organizing  meeting  shall  l>e  composed  of  a  number  of  stock- 
holders representing  at  least  one-half  of  the  capital.  The  company's 
capital,  one-half  of  which  nnist  Ik?  represented  for  a  verifit^ation  of  the 
acquisitions,  shall  be  composed  only  of  the  acquisitions  not  submitted 
to  verification. 

If  the  general  meeting  is  not  comp<)se<l  of  a  number  of  stockholders 
representing  one-half  of  the  company's  capital,  none  but  temporary  reso- 
lutions can  be  adopted.  In  such  a  case  a  new  general  meeting  shall  be 
called.  Two  notices,  publislied  at  an  interval  of  eight  days,  at  least  one 
month  in  advance,  in  one  of  the  Paris  newspapers  for  legal  notices,  shall 
acquaint  the  stockholders  of  the  temporary  resolutions  adopted  by  the 
first  meeting,  and  such  n^solutions  shall  l)ecome  final  if  they  are 
approved  by  the  new  meeting  composed  of  a  number  of  stockholders 
representing  one-fifth  at  least  of  the  capital. 

Article  81.  All  the  stipulations  of  Title  VI  relative  to  general  meet- 
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inpj  and  conciliable  with  thowe  contained  under  the  prest^nt  title  are 
applicable  to  org;anizing  general  meetings. 

Akticle  82.  The  sum  of  300  millions  propowMl  by  the  proiKjnent 
under  article  8  of  the  present  scheme  for  a  company  to  l>e  the  amount 
of  the  company's  funds  is  thus  fixed  temporarily  and  as  a  basis  for  the 
Hubscription  to  be  opened. 

Consequently  if  this  amount  is  not  subscribed  in  whole,  the  subscribers 
shall  be  notified  for  a  preparatory  meeting  to  determine  if  the  purpose 
of  the  company  can  or  can  not  be  attained  with  the  (^pital  obtained 
by  the  subscription,  and,  in  case  of  the  affirmative,  to  fix  in  a  definite 
and  irrevocable  manner  the  amount  of  the  capital  of  the  company. 

To  be  valid  such  a  decision  should  be  adopte<l  in  accord  with  Mr. 
Ferdinand  de  Lesseps. 

The  subscribers  present  must  then  represent  one-half  of  the  capital 
subscribed  and  voting  shall  take  place  by  the  majority  of  subscribers 
present  voting  rim  voce. 

The  capital  being  thus  fixed  the  formalities  for  organization  enumer- 
ated in  the  preceding  articles  shall  then  l^e  gone  into. 

Title  Twelith. — Publiration, 

Akticle  83.  During  the  month  of  the  organization  of  the  company 
the  administrators  will  deposit  at  the  office  of  the  tribunal  of  commerce 
of  the  Seine  and  of  justice  of  the  peace  of  the  first  district  of  Paris: 

First.  A  copy  of  the  organization  of  the  company. 

Second.  A  copy  of  the  act  stating  the  subscription  of  the  capital  and 
the  payment  of  one-fourth. 

Third.  A  certified  copy  of  the  resolutions  adopted  at  the  general 
meeting  in  virtue  of  the  articles  78  and  79  hereabove. 

Fourth.  A  certified  copy  of  the  nominative  list  of  the  sul)fl(!ril)ers, 
containing  their  names,  surnames,  their  business,  residences,  and  the 
number  of  shares  to  each. 

The  same  documents  shall  be  posted  up  in  a  conspicuous  manner  in 
the  offices  of  the  comi)any. 

Article  84.  During  the  same  time  an  extract  of  the  acts  and  res^jlu- 
tious  mentioned  in  the  preceding  article  shall  Ix*  inserted  in  one  of  the 
Paris  journals  for  l^al  notices,  in  conformity  with  law. 

Article  85.  All  powers  shall  be  granted  to  the  bearer  of  the  pajwrs 
for  the  deposit  and  publication  in  question. 

Article  8<).  Finally  Mr.  Fenlinand  do  Tjcsseps  caIIs  attention  that  all 
the  stipulations  contained  in  the  two  last  prece^ling  titles  relative  to  the 
organization  and  to  the  publications  of  the  present  company  have  only 
been  dictate<l  owing  to  the  exigenci&«i  of  the  French  law  for  stoc'k  coni- 
jmnies  now  in  force. 

lie  especially  reserves  the  benefits  of  all  new  enactments  that  may 
l>e  introduced  by  legislation  in  the  law  for  the  purpose  of  facilitating 
the  organization  of  such  large  enterprises, 
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EXHIBIT  F. 

LAW   OF  JUNE  8,  1888   (FRANCE),  AUTHORIZING   THE  OLD 
PANAMA  CANAL  COMPANY  TO  ISSUE  LOTTERY  BONDS- 

Paris,  June  8,  18S8, 

LAW   AUTHORIZING    THE    COM  PAG  NIK    I)U    CANAL    INTEROCBANIQUE    DE 
PANAMA   TO    ISSUE  SECURITIES   REPAYABLE  WITH   PRIZES. 

The  Senate  and  Chamber  of  Deputies  have  adopted,  and 

The  President  of  the  Republic  promulgates  a  law  of  the  following 
tenor: 

Article  1.  The  Compagnie  Universelle  du  Canal  Interoc^anique  de 
Panama  is  authorized  to  create,  up  to  six  hundred  million  francs 
(600,000,000  fr.),  an  issue  of  bonds,  payable  with  prizes,  by  lot,  upon 
the  following  conditions: 

First.  The  bonds  issued  shall  bear  annual  interest,  the  rate  of  which 
can  not  be  less  than  3  per  cent  on  their  par  value. 

Second.  The  total  annual  sum  distributed  in  the  form  of  prizes  can 
not  in  any  case  exceed  1  per  cent  of  the  par  value. 

Third.  The  par  value  of  the  bonds  issued  can  not  be  less  than  300  fr. ; 
subsequent  division  of  the  bonds  issued  is  forbidden. 

Fourth.  The  payment  of  this  loan  in  a  period  of  99  years,  at  farthest, 
shall  be  secured  by  a  sufficient  deposit,  for  this  especial  purpose,  of 
French  Government  bonds,  or  of  securities  guaranteed  by  the  French 
Government.  The  Compagnie  I^niverselle  du  Canal  Interoc^anique  de 
Panama,  to  meet  the  o})ligation  imposed  upon  it,  is  authorized  to 
increase,  under  the  same  conditions,  the  said  loan  of'  600  millions  by 
the  sum  necessary  for  the  formation  of  this  guaranty  fund,  this  incTease 
of  loan  not  to  exceed  twenty  per  cent  (20  per  cent)  of  the  par  of  the 
issue. 

Art.  2.  If  the  Compagnie  Universelle  du  Canal  Interoc^anique  de 
Panama  should  hereafter  convert  all  or  any  part  of  its  former  obliga- 
tions, the  provisions  of  article  1  shall  be  applicable  to  the  new  securities 
created  by  means  of  this  conversion. 

Art.  3.  j*.11  material  necessary  for  the  completion  of  the  works  shall 
be  manufactured  in  France. 

The  raw  material  must  be  of  French  origin. 

Art.  4.  All  prospectuses,  posters,  publications,  and  other  documents 
intended  for  advertising  must  bear,  in  type  of  the  same  size  as  that  used 
for  announcing  the  loan,  and  below  the  amount  of  the  loan,  the  notice: 

"Loan  authorized  in  conformity  with  the  provisions  of  the  law  of  May 
21  st,  1836,  by  the  law  of  June  8th,  1888,  but  without  any  guaranty  or 
responsibility  of  the  State.'* 

The  same  notice  shall  be  put  at  the  top  of  the  temporary  or  peimanent 
certificates  issued  to  subscribers. 

Any  violation  of  the  above  provision  will  entail  the  withdrawal  of 
authorization  by  simple  order  of  the  the  Minister  of  Finance. 
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The  present  law,  considered  and  adopted  by  the  Senate  and  by  the 
("hamber  of  Deputies  shall  be  executed  as  a  law  of  the  State. 
Done  at  Paris,  June  8th,  1888. 

Carnot. 
By  the  Prasident  of  the  Republic: 

The  Mininter  of  Vmanvej 

P.  Peytkal. 


EXHIBIT  a. 

JUDGMENT  OF  DECEMBER  15,  1888  (CIVIL  TRIBUNAL  OF 
THE  SEINE),  APPOINTING  PROVISIONAL  ADMINISTRATORS 
OF  THE  OLD  PANAMA  CANAL  COMPANY. 

[Taken  from  the  minutes  of  the  clerk's  office  of  the  civil  tribunal  of  the  first  instance, 
department  of  the  Seine,  sitting  at  the  palace  of  justice  at  Paris.] 

The  civil  tribunal  of  the  first  instance,  department  of  the  Seine, 
sitting  at  the  palace  of  justice  at  Paris,  has  rendered,  at  the  session  of 
the  chamber  of  the  council  of  said  tribunal,  the  following  judgment: 

Session  of  the  15th  of  December,  1888. 

The  tribunal,  met  in  the  chamber  of  the  council:  upon,  first,  the 
request  presented  by  Denormandie,  Baudelot,  and  Hue,  signed  Denor- 
mandie,  solicitor,  the  tenor  of  which  is  as  follows: 

To  the  presiderU  and  judges  composing  the  chamber  of  council  of  the  first 

instance  of  tJie  Seine. 

Gentlemen:  MM.  Denormandie,  Baudelot,  and  Hue,  acting  in  the 
character  of  provisional  administrators  of  the  company  of  the  Inter- 
oceanic  Canal  of  Panama,  the  character  of  which  they  have  been  invested 
by  order  of  the  president  of  the  tribunal,  dated  the  14th  of  Det^mber 
of  the  present  month  recorded,  having  domicile  at  the  headquarters  of 
the  company,  46  Rue  Comartin,  at  Paris,  having  for  solicitor  Me.  Denor- 
mandie, have  the  honor  to  show  to  you  the  following: 

The  i4th  of  December,  present  month,  an  order  was  made  by  the 
president  of  the  tribunal  in  the  following  terms,  upon  the  request  pre- 
sented by  the  Interoceanic  Canal  Company:  We,  the  president,  having 
seen  the  alxn-e  reijuest,  appoint  MM.  Denormandie,  Baudelot,  and  Hue 
provisional  administrators  of  the  comjxany  of  the  interoceanic  canal, 
with  powers  the  most  extensive  to  carry  on  and  administer  provisionally 
the  company,  and  ts^jiecially  to  assure  the  continuation  of  the  works, 
and  to  do  these  things  they  are  authorized  to  contract  all  loans,  consti- 
tute all  pledges,  make  all  payments,  enter  into  all  agreements,  sign  all 
papers,  institute  all  judicial  i)roceedings,  or  defend  them,  and  generally 
to  do  all  acts  necessary  to  the  objects  of  their  mission,  with  the  obliga- 
tion to  proceed  within  fifteen  days  before  the  chamber  of  the  council. 
We  order  the  provisional  execution  of  the  present  ordinance,  even  before 
its  being  recorded,  in  case  of  the  existence  of  any  urgency.  Done  at 
Paris,  in  the  palace  of  justice,  the  14th  of  December,  1888. 

(Signed)  Aubepin. 
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There  is  great  urgency  for  the  provisional  adminifitrators  to  demand, 
in  conformity  with  the  onlinance  above  stated,  the  confirmation  of 
their  powers  by  tlie  president  and  judges  composing  the  chamber  of 
the  council,  asking  of  the  tribunal,  in  confirming  their  powers,  to 
authorize  them  to  sign  all  documents,  either  collectively  or  individu- 
ally; to  authorize  them,  besides,  to  delegate,  so  far  as  necessary,  all 
agents  and  engineers  and,  generally,  all  persons,  in  order  U)  give  in  the 
name  of  the  provisional  administrators  all  signatures  or  fulfill  all  or  part 
of  the  mission  that  you  have  been  pleased  to  confer  upon  the  appearers. 
For  these  reasons,  to  pass  upon  the  powers  conferred  upon  the  provi- 
sional administrators  by  the  ordinance  of  the  14th  of  December  con- 
firming them,  and  adding  the  power  to  sign  all  documents  whatsoever, 
either  collectively  or  individually,  and  to  authorize  them  to  dele^te  for 
the  accomplishment  of  their  mission,  and  to  sign  in  their  name  all  doc- 
uments necessary  of  persons  as  may  be  deemed  advisable.  And  this  will 
be  right. 

(  Signed )  Denorm  a  ni  )ie. 

Secondly.  The  ordinance  of  the  president  of  the  tribunal  providing: 
Let  this  be  communicated  to  the  attorney  of  the  Republic  in  order  that, 
after  his  conclusions  are  received,  and  upon  the  report  which  will  be 
made  by  M.  Bourgoin,  judge,  whom  we  commission,  it  may  be.  deter- 
mined as  may  be  proper. 

Done  at  the  palace  of  justice  the  15th  of  December,  1888. 

( Signed )  Mabson. 

Thirdly.  The  conclusion.^  of  the  public  ministry,  which  are  as  follows: 
The  attorney  of  the  liepublic  does  not  oppose.     Submitted  the  15th 
of  December,  1888. 

(Signed)  Fouknier. 

Fourthly.  The  divers  documents  produced.  Having  heard  M.  Bour- 
goin, judge,  in  his  report,  aud  after  liaviiig  deliberated  conformably 
with  the  law  judging  in  first  resort: 

Considering  that  by  ordinance  dated  yesterday,  the  14th  of  December, 
the  president  appointed  provisional  administrators  for  the  Universal 
Gomi)any  of  the  Interoceanic  Canal  of  Panama,  Denormandie,  Baud€»- 
lot,  and  Hue,  with  the  chargt^  of  proceeding  within  fifteen  days  before 
the  ('haniber  of  the  council; 

Considering  that  it  is  necei^ary  to  attend  to  the  provisional  adminis- 
tration of  the  said  company; 

That  this  mea.sure  is  required  in  the  interest  of  the  company  and  of 
third  persona  who  have  dealt  with  it,  and  that  it  is  proj>er  to  confirm 
the  appointment  of  the  administratoi-s  made  by  the  ordinance  above 
referred  to,  and  the  powers  which  are  given  to  them  by  that  ordinance. 

Considering  that  it  is  proper,  besides,  to  authorize  them  to  sign,  col- 
lectively and  individually,  all  documents  and  to  give  all  delegations  to 
all  persons  either  to  sign  in  the  name  of  the  provisional  administrators 
or  to  fulfill  the  whole  or  i)art  of  their  mission; 
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For  these  reasong:  Confirms  the  powers  conferred  on  Denormandie, 
Baudelot,  and  Hue  in  their  character  of  provisional  administrators  of 
the  Universal  (Company  of  the  Interoceanic  C^al  of  Panama  by  the 
ordinance  aforesaid  and  in  the  terms  thereof,  and  by  extension  gives  all 
powers  to  the  said  administrators  to  sign  collectively  or  individually  all 
documents,  and  give  all  delegations  to  all  persons  either  to  sign  in  the 
name  of  the  provisional  administrators  or  to  fulfill  the  whole  or  part  of 
their  mission; 

Declares  that  in  case  of  the  administrators  aforesaid  being  prevented 
from  acting,  they  shall  be  replaced  by  ordinance  of  the  president  of  the 
tribunal,  rendered  upon  simple  request. 

The  present  judgment  is  signed  on  the  minutes  by  the  president,  by 
the  reporting  judge,  and  by  the  clerk. 

(Signed)  Aubbpin,  Bourgoin  and  Floquet. 

Done  and  adjudged  in  the  session  of  the  chamber  of  the  council  of  the 
said  civil  tribunal  of  first  instance,  department  of  the  Seine,  sitting  at 
the  palace  of  justice,  Paris,  Saturday,  December  15, 1888,  by  M.  Aubepin, 
president;  M.  Vanier,  vice-president;  and  M.  Bourgoin,  judge.  In  the 
presence  of  M.  Sol  Ian  tin,  substitute  judge,  and  M.  Foumier,  substitute 
of  the  Republic,  assisted  by  Floquet,  clerk. 

Saturday,  December  15,  1888. 

The  minute  of  the  present  judgment  has  been  signed  by  the  president, 
the  reporting  judge,  and  the  clerk. 

On  the  margin  of  the  minutes  of  the  present  judgment  is  found  men- 
tion of  its  being  recorded  as  follows: 

**  Recorded  at  Paris  the  16th  of  December,  1888;  folio  31,  case  3. 
Received  the  sum  of  9  francs  38  c." 

Signed  as  a  copy: 

Floquet. 


EXHIBIT  H. 

JUDGMENT  OF  FEBRUARY  4,  1889  (CIVIL  TRIBUNAL  OF  THE 
SEINE),  DISSOLVING  THE  OLD  PANAMA  CANAL  COMPANY 
AND  APPOINTING  A  LIQUIDATOR. 

[Copy  of  the  judgment  of  the  civil  tribunal  of  the  Seine,  rendered  February  4,  1889. 
pnmouneing  the  diHM:)lution  of  the  ('ompagnie  Universelle  du  Canal  Interoc^anique 
de  Panama  and  ap|iointing  a  liquidator.] 

The  Court: 

In  consideration  that  the  civil  or  commercial  character  of  a  company 
is  recognized,  not  by  the  particular  form  which  it  takes,  but  by  the 
nature  of  the  enterprise  which  constitutes  its  principal  object;  that  it 
therefore  matters  little  that  the  Compagnie  du  Canal  Interoc<^anique  de 
Panama  is  a  Soci^t^  anonyme,  this  circumstance  not  being  enough  to 
impress  upon  it  a  commercial  character; 

Considering  that  as  to  its  object,  acconling  to  article  2  of  its  articles, 
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it  compriflee  the  construction  of  a  maritime  canal  for  deep)-water  naviga- 
tion between  the  Atlantic  Ocean  and  the  Pacific  Ocean,  across  the  part 
of  the  American  Isthmus  which  belongs  to  the  United  States  of  Ck)lom- 
bia,  as  well  as  the  operation  of  said  canal  and  of  the  various  enterprises 
which  are  connecter!  therewith;  that  in  reality  the  company  is  formed 
for  the  operation  of  the  canal  and  in  view  of  the  profits  which  it  may 
obtain,  and  that  the  construction  itself  is  not  the  principal  aim  of  the 
enterprise  but  only  a  necessary  means  for  carrying  it  out; 

That  the  operation  can  not  be  assimilated  to  a  trans{)ortation  business, 
the  company  limiting  itself  to  the  opening  of  a  new  way  for  navigation 
upon  payment  of  fixed  tolls; 

Considering  that  therefore  the  company  has  for  its  principal  object 
the  development  of  real  estate  under  conditions  under  which  the  State 
of  Colombia  might  have  developed  it  itself  if  it  had  not  granted  the  con- 
cession to  third  parties;  that  it  is  therefore  purely  civil,  and  that  on  this 
account,  its  duration  being  moreover  limited,  any  one  of  the  associates 
may  apply  for  its  dissolution,  in  conformity  with  article  1871  of  the  civil 
code; 

Considering  that  the  objection  would  be  unavailing  that  the  present 
application  has  been  made  in  violation  of  article  74  of  the  by-laws, 
according  to  which  no  proceeding  at  law  can  be  taken  by  one  or  more 
shareholders  against  the  company,  its  council  of  administration,  or  one 
of  the  members  of  the  board,  until  it  has  been  submitted  to  the  exam- 
ination of  the  shareholders'  meeting,  whose  opinion  is  to  be  submitted 
to  the  court  at  the  same  time  with  the  action;  that  on  the  one  hand  thif? 
provision,  which  implies  a  simple  opinion  to  be  stated  by  the  sharehold- 
ers* meeting  and  not  at  all  a  preliminary  consent  to  be  given  by  it,  is 
not  of  such  a  (character  as  to  Ixj  binding  upon  the  court  when  it  is  not 
set  up  by  the  defendant;  that  it  could  not  moreover  prevail  against  the 
right  which  every  nuMuhor  acquires  by  article  1H71  of  the  civil  code, 
the  protection  of  which  concerns  considerations  of  public  policy;  that, 
on  the  other  hand,  it  apiH»ars  from  the  jmjiers  in  the  case  that  if  the 
special  shareholdiTM'  niw^tin^  of  January  2()  last  could  not  be  legally 
organize<l,  in  si>ito  of  the  reiterated  notices  sent  to  the  shareholders, 
there  is  no  reason  to  hope  that  a  new  c^all  would  have  a  more  efhitacious 
result;  that  thus  tlie  plaintiffs  would  ])e  deprivtHl  by  the  mere  force  of 
circumstances,  and  without  possible  recourse,  of  a  right  which  article 
1S71  of  the  civil  code  intended  to  assure  tlienr,  that  finally  the  <*alling 
of  a  new  meeting  would  involve,  according  to  the  articles,  such  delays 
that  the  corporate  intereHt^  which  are  now  at  stake  might  suffer  irrepa- 
rable injury; 

Considering  that  the  further  objection  can  not  prevail  that,  in  accord- 
ance with  article  68  of  the  by-laws,  the  dissolution  of  the  company 
before  its  expiration  must  l)e  voted  by  a  meeting  of  shareholders,  held 
under  special  conditions  fixed  in  article  ()9;  that  none  of  the  terms  of 
these  articles  imj)lies  the  idea  that  the  right  in  question  belongs  exclu- 
sively to  the  shareholders'  meeting  and  that  the  courts  are  deprived  of 
it;  that  such  a  provision  would  Ihj  in  contradiction  with  the  principle 
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laid  down  in  article  1871  of  the  oivil  code,  and  would  obviously  nullify 
it*4  objects; 

That,  furthermore,  what  was  said  above  relative  to  the  Bhareholdern' 
meeting  of  January  26  last  and  the  impossibility  of  calling  to  any  uneful 
purpose  a  new  meeting  within  the  period  fixe<l  by  the  articles  is  perti- 
nent here  again,  and  that  from  every  point  of  view  the  application 
should  l)e  received; 

Considering  that,  on  the  merits,  article  1871  of  the  civil  code  confers 
upon  the  court  the  power  of  deciding  finally  whether  the  company, 
under  the  circumstances  contemplated,  can  still  continue  its  normal 
course,  or  whether  its  dissolution  is  rendered  necessary  by  the  very  sit- 
uation in  which  it  is  placed;  that  it  is  now  established  that  the  Com- 
pagnie  du  Canal  de  Panama  has  ceased  to  act  in  a  regular  way;  that  it 
has  suspended  payment  upon  its  sei^urities  and  that  the  continuation  of 
work  on  the  canal  is  insured  only  for  a  very  limited  time;  that  since 
December  14  last  it  has  been  necessary  to  confide  'its  management  pro- 
visionally to  appointees  of  the  court,  who  have  taken  the  necessary 
measures  to  protect  temporarily  the  important  interests  connected  with 
its  existence;  that  these  wholly  provisional  measures  are  now^  in- 
sufficient, or  will  shortly  become  so,  and  that  it  is  important  to  take 
action  to  ward  off  dangers,  the  consetjuencres  of  which  would  be  irrep- 
arable; 

Considering,  therefore,  that  there  is  occasion  for  pronouncing  the  dis- 
solution of  the  company  and  providing  for  its  winding  up;  that  there  is 
occasion  also  for  ordering  a  provisional  execution  of  the  present  judg- 
ment, notwithstanding  appeal,  and  without  security,  applying  article 
135  of  the  code  of  civil  procedure; 

For  these  reasons. 

Pronounces  the  dissolution  of  the  Compagnie  Universelle  du  Canal 
Tnteroo^anique  de  Panama  and  orders  that  it  be  wound  up; 

Appoints  Mr.  Joseph  Brnnet,  liquidator  of  said  company  with  the 
broadest  powers,  especially  to  grant  or  contribute  to  any  new  company 
all  or  a  part  of  the  corporate*  aasets,  to  enter  into  or  ratify  with  the  con- 
tractoTH  for  the  Panama  Canal  all  agreements  having  for  their  purpose 
the  insurance  of  the  continuance  of  the  works  and  to  this  end  to  con- 
tnu't  all  loans  and  form  all  sinking  funds; 

Declares  that  in  case  the  liquidator  api)ointed  can  ni»t  act  provision 
will  be  made  for  replacing  him  in  the  on! i nary  way; 

Authorizes  him  henceforth  to  apply  in  the  same  way  for  all  special 
powers  which  may  be  necessary  for  the  performan(»e  of  his  duties,  and, 
if  he  thinks  fit,  for  the  addition  of  one  or  mon^  liquidators; 

Orders  provisional  execution  of  the  present  judgment,  notwithstand- 
ing appeal  and  without  security; 

Condemns  the  defendant  company  to  the  expenses. 
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P.XHIKIT    I, 

BYLAWS  OF  THE  NEW  PANAMA  CANAL  OX)MPANY. 
New  Panama  Canal  Company.    Charter. 


Title  I. — Forrmiiion  and  Object  of  the,  Company;  Name;  Principal  Office; 

Duralian. 

Article  1.  There  is  formed  between  the  prepent  foander  and  the 
subscribers  to  the  shares  hereinafter  created  a  commercial  joint-stock 
company  under  the  name  of  the  Compagnie  Nouvelle  du  Canal  de 
Panama,  in  conformity  with  the  acts  of  July  24,  1867,  and  August  1, 


Art.  2.  This  company  has  for  its  objects  (1)  the  completion  of  the 
maritime  ship  canal  l)etween  the  Atlantic  and  Pacific  oceans;  (2)  the 
exploitation  of  the  said  canal  and  of  the  various  enterprises  connected 
therewith;  (3)  the  conptniction  and  exploitation  of  all  lines  of  railway 
within  the  vicinity  of  the  canal  and  the  management  of  all  interests 
which  the  company  may  possess  and  acquire  in  lines  already  con- 
structed; (4)  the  exploitation  of  lands  granted  and  of  mines  therein 
contained. 

All  under  the  clauses  and  conditions  of  the  concession  as  fixed  by 
the  act  of  the  Congress  of  the  United  States  of  Colombia,  dated  May  18, 
1878  (law  28  of  1878),  and  of  the  extensions  of  the  concession  dated 
December  26,  1890  (law  107  of  1890),  and  April  4,  1893. 

Art.  3.  The  principal  office  of  the  company  is  at  Paris,  provisionally 
fixed  at  No.  63  6/x,  Rue  de  la  Victoire,  and  hereafter  at  such  place  as 
the  council  of  administration  shall  da^^ignate. 

Art.  4.  The  conii)any  shall  l)egin  from  the  date  of  its  formal  organi- 
zation. Its  duration  shall  be  the  same  as  that  of  its  concession — that 
is  to  say,  ninety-nine  years  from  the  date  when  the  canal  shall  be  open 
in  whole  or  in  part  for  public  service  or  when  the  company  shall  begin 
the  collection  of  dues  for  transit  and  navigation. 

Title  II. — (.bntrifmtionj<;  Capital;  Shares;  Payments. 

Art.  5.  A  party  to  thene  presents  is  M.  Jean  Pierre  Gautron,  judicial 
administrator  of  the  civil  tribunal  of  the  Seine,  residing  at  No.  13  Rue 
Tronchet,  Paris, 

"Acting  as  and  in  the  capacity  of  sole  liquidator  of  the  Compagnie 
Universelle  du  Canal  Interoccanique  de  Panama,  by  virtue  of  the 
powers  conferred  by  judgment  of  the  civil  tribunal  of  the  Seine,  dated 
February  4,  1889,"' 

M.  Gautron,  appointed  to  said  office  of  liquidator  by  a  judgment  of 
the  Chambre  du  Conseil  of  the  civil  tribunal  of  the  Seine,  dated  July 
21,  1893,  in  his  said  capa<*ity  contributes  to  the  company: 

First.  All  rights  accruing  to  the  company  in  liquidation  from  the 
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lawH  of  the  (Tovemment  of  the  United  StatoH  of  Colombia,  dated  May 
18,  1878,  and  December  26,  1890,  as  well  as  from  any  decrees,  ac^tfl,  or 
thingp  whatever  which  have  occurretl  in  the  exec*ution  of  these  laws, 
with  all  the  advantages  provided  by  these  laws,  together  with  all  lands 
and  real  estate  granted  to  the  eomi>any  in  li(|ui<lation,  or  ac(iuire<l  by  it, 

All  subject  to  the  fulfillment  of  the  conditions  of  the  laws  and  exten- 
sions of  the  concessions,  and  to  the  payment  of  all  sums  remaining  due 
from  the  licjuidator  to  the  Colombian  CJovemment; 

Second.  The  works  executed  and  under  execution,  workshops,  build- 
ings, hospitals,  plant,  erected  and  not  erecte<l,  materials  and  supplies, 
etc.,  belonging  to  the  Compagnie  Universelle  du  Canal  Intero<;^anique 
in  liquidation,  as  well  as  all  <leposits  as  security  made  by  said  company 
in  liquidation; 

Third.  The  plant,  estimates,  studies,  documents  of  every  nature, 
collected  by  the  Compagnie  ITuiverselle  du  (^anal  Interoc^nique,  relat- 
ing in  any  manner  to  the  study,  execution,  or  exploitation  of  the  canal 
or  its  dependencies,  as  well  as  the  benefit  of  all  agreements  with  all 
thinl  persons; 

Fourth.  The  rights  of  every  nature,  part  interests,  and  generally  any 
others  whatsoever,  which  may  belong  to  the  Compagnie  l.'niverselle  du 
Canal  Interoc^nique  in  liquidation,  in  the  railroad  from  Panama  to 
Colon,  operated  by  an  American  company  called  the  Panama  Railroad 
Company,  whose  principal  office  is  at  New  York,  as  said  rights  are  en- 
joye<l  and  exist;  M.  Gautron,  as  liquidator,  binding  himself  to  transfer 
the  same  to  the  present  company  in  the  form  required  by  the  laws  of 
the  United  States  of  America; 

In  such  manner  moreover  as  the  said  rights  and  properties  are  en- 
joy e<l  and  exist  and  in  the  condition  in  which  they  are. 

The  present  company  shall  be  the  owner  of  the  pn)perty  and  rights 
granted  and  contributed  from  the  date  c)f  its  formal  oi^canization,  except 
as  hereinafter  provided  with  resj^ct  to  the  Panama  Railroad. 

This  grant  and  contribution  are  made  by  M.  Gautron  with  the  reser- 
vations and  subject  to  the  conditions  hereinafter  expresseil,  to  wit: 

First.  There  shall  be  api)roi)riate<l  to  the  licjuidator  60  \y^r  cent  of  the 
net  profits  of  the  enterprise,  as  these  profits  shall  be  determined  under 
articles  51  and  52  hereof. 

Sec!ond.  There  shall  l)e  appropriated  50,000  shares,  full  paid,  on  ac- 
count of  those  now  issued  to  the  Government  of  the  United  States  of 
Colombia,  in  accordan(!e  with  the  extension  law  of  December  26,  1890. 

Third.  The  rights  of  every  nature  in  the  Panama  Railroad,  belonging 
to  the  estate  in  li(]uidation  and  contributed  by  M.  (lautron  under  sec- 
tion 4  of  this  article  shall  become  the  property  of  the  present  company 
from  and  after  the  stockholders'  meeting  provide<l  for  by  article  75 
hereof,  without  any  pecuniary  compensation,  but  up>on  the  express  con- 
dition that  the  canal  be  constructed  within  the  time  fixed  by  the  agree- 
ment of  concession.  Upon  default  in  completion  within  such  time, 
said  rights  phall  revert  to  the  estate  in  liquidation. 

If,  contrary  to  all  expectation,  the  meeting  in  question  should  not 
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take  the  necessary  action  for  the  completion  of  the  canal,  or  if  the  course 
of  action  adopted  by  the  meeting  can  not  be  carried  out,  the  said  rights 
in  the  railroad  shall  remain  the  property  of  the  present  company,  but  it 
shall  i)ay  into  the  entate  in  liquidation  the  sum  of  20,0(X),000  francs  by 
wa^  of  indemnity,  and  the  share  of  profits  set  apart  or  the  estate  in 
liquidation  shall  be  half  the  profits  oft  the  present  company,  without 
other  deductions  than  those  provided  in  8et!tion8  2  and  3  of  article  51 
hereof.. 

Accordingly  said  rights  shall  remain  inalienable  in  the  hands  of  the 
new  company  until  either  the  payment  of  said  sum  of  20,000,000  or  the 
entire  completion  of  the  canal. 

Fourth.  Until  the  entire  completion  of  the  canal,  M.  Gautron,  in  his 
ofiScial  capacity,  shall  have  the  right  to  appoint  a  commission  of  control 
compose^l  of  three  members  taken,  as  far  as  possible,  from  among  the 
engineers  of  the  department  of  bridges  and  roads  and  the  inspectors  of 
finances,  to  inspect  the  progress  of  the  works,  the  condition  and  main- 
tenance of  the  plant  and  buildings,  as  w^ell  as  the  accounts  relating  to 
these  different  objects. 

The  expense  of  this  commission  shall  be  borne  by  the  new  company. 

Art.  6.  The  capital  of  the  company  is  fixed  at  65,000,000  francs, 
divided  into  650,000  shares  of  100  francs  each. 

Of  these  650,000  shares,  50,000  full  paid  are  set  apart  for  the  Govern- 
ment of  the  United  States  of  Colombia,  in  accordance  with  the  extension 
law  of  December  27,  1890,  as  provide<i  in  the  preceding  article. 

As  for  the  Imlance  of  the  600,000  shares,  they  are  to  be  issued  for  cash 
subscriptions. 

Capital  may  be  increased  once  or  several  times  by  vote  of  the  regular 
stockholders'  meeting,  and  upon  the  proposition  of  the  (x>uncil  of 
administration,  by  the  issue  of  new  shares. 

Art.  7.  The  50,000  shares  set  ajiart  for  the  Government  of  the  United 
States  of  Colombia,  though  full  ])aid,  shall  be  entitled  to  interest  or  divi- 
dends only  on  the  same  terms  a*<  the  shares  issued  on  subscription. 

These  50,000  shares  shall  remain  attac'hcd  to  their  resi)ective  stubs 
and  shall  be  nejyotiable  under  the  ctmditions  provided  by  article  2  of  the 
French  law  of  August  1,  1898,  and  by  the  concession  laws. 

Art.  8.  A  preference  is  reservt^d  to  the  stockholders  and  bondholders 
of  the  Compagnie  T^niverselle  du  Canal  Interoceanique  in  liquidation, 
in  subscribing  for  stoc^k  of  the  j)resent  comi>any,  to  the  extent  of  one- 
half  the  present  capital  and  the  total  amount  of  all  future  issues. 

Art.  9.  The  amount  of  each  shart*  is  payable  in  cash  into  the  i-om- 
pany's  treasury  or  to  the  representatives  who  shall  l)e  appointed  for 
8ubscrii)tions  by  the  new  company. 

It  shall  be  payable  as  follows:  25  franco  imme<liately  on  subscription; 
25  francs  on  October  15,  1894;  and  the  l)alance  as  calls  shall  be  made 
by  the  council  of  administration. 

Payments  shall  l)ecome  due,  in  accordance  with  calls  made  by  the 
council,  upon  notice  published  one  month  in  advance  in  one  of  the  Paris 
new^spapers  designated  for  the  publication  of  legal  notices. 
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Any  shareholder  may,  however,  |)ay  up  his  shareH  in  advance  and  at 
any  time. 

Art.  10.  The  first  payment  is  represented  hy  a  receipt  in  the  name  of 
the  suhscriber,  which,  within  two  months  from  the  organization  of  the 
company,  shall  be  exchanged  for  a  provisional  certificate,  also  in  his 
name. 

All  further  payments,  except  the  last,  shall  be  indorsed  upon  this 
provisional  certificate. 

Upon  the  last  payment  being  made  a  permanent  certificate  shall  bi^ 
issued  to  the  shareholder,  which  shall  be  either  to  bearer  or  in  his  name, 
at  his  option. 

Akt.  11.  The  council  of  administration  shall  fix  the  form  and  style  of 
the  certificates  of  stock. 

Provisional  and  temporary  certificates  shall  be  taken  from  a  book 
with  stubs;  they  shall  be  numbered  in  order  and  stamped  with  the  seal 
of  the  company;  they  shall  be  signed  by  two  administrators,  or  by  one 
administrator  and  a  person  appointed  by  the  council  of  administration. 

Art.  12.  All  payments  in  arrear  upon  calls  shall  bear  interest  at  the 
rate  of  6  per  cent  per  annum  from  the  day  when  they  shall  be  payable, 
for  the  benefit  of  the  company. 

In  default  of  payment  within  the  month  wherein  the  same  shall 
become  payable  the  council  of  administration  may,  at  its  option,  bring 
action  at  law,  or  sell  the  certificates  on  which  payment  shall  not  have 
been  made. 

Such  sale  may  take  place  fifteen  days  after  notice  published  in  the 
**  Journal  OflSciel ''  or  one  of  the  other  papers  in  the  department  of  the 
Seine  designated  for  the  publication  of  legal  notices.  It  shall  take  pla<;e 
at  the  risk  of  the  person  in  default  through  an  ageiU  de  change  of  the 
Paris  Bourse  or  through  a  notary,  at  the  option  of  the  council  of  admin- 
istration. 

The  certificates  for  the  shares  sold  will  become  void  and  will  be 
replaced  by  new  certificates  in  the  name  of  the  purchasers,  of  the  same 
numbers. 

The  price  of  the  sale  will  be  deducted  from  the  sums  due  the  company 
from  the  subscriber  for  the  share,  and  his  assigns,  who  will  all  remain 
jointly  and  severally  liable  for  the  difference,  and  entitled  to  any  surplus. 

Art.  13.  Shares  shall  stand  in  the  names  of  subscribers  until  fully 
paid,  in  accordance  with  the  law  of  August  1,  1893. 

Moreover,  no  share  can  be  sold,  and  the  council  of  administration  can 
not  authorize  its  transfer,  until  it  shall  have  been  fully  paid. 

This  prohibition,  however,  will  not  apply  to  shares  belonging  to  future 
issues. 

Every  owner  of  shares  to  bearer  shall  always  have  the  right  to  require 
the  conversion  of  shares  to  l)earer  into  shares  registered  in  his  name. 

Art.  14.  The  shares  confer  a  right  to  a  proportional  part  in  the  corpo- 
rate assets,  in  profits  to  be  distributed  as  interest  or  dividends  and  in 
reserve  funds. 

Interest  and  dividends  are  paid  to  bearer  either  upon  presentation  of 
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the  certificate  to  be  stamped,  for  roistered  certificates,  or  upon  presenta- 
tion of  the  coupon,  for  certificates  to  bearer,  at  the  company's  office  at 
the  times  which  shall  be  fixed  by  the  council  of  administration. 

Art.  15.  The  transfer  of  shares  to  bearer  is  effected  by  simple  delivery. 

That  of  registered  certificates  shall  take  place  by  a  declaration  of 
transfer  entered  on  the  books  of  the  company  and  signed  by  the  trans- 
feror and  transferee  or  their  attorneys. 

The  expenses  of  transfers,  changes,  and  conversions  shall  be  borne  by 
the  new  assignees. 

Art.  16.  The  council  of  administration  may  authorize  the  keeping  ^ 
and  deposit  of  certificates  to  bearer  in  the  company's  treasury.  In  that 
case  it  shall  determine  the  form  of  the  roistered  certificates  of  deposit, 
the  conditions  of  their  delivery,  and  the  precautions  with  which  the 
execution  of  this  measure  should  be  surrounded  in  the  interest  of  the 
company  and  of  the  shareholders. 

Art.  17.  Shareholders  shall  not  be  liable  upon  the  contracts  of  the 
company  beyond  the  amount  of  the  sliares  which  they  own. 

In  no  event  can  any  call  be  made  for  fimds  beyond  the  amount  of  the 
shares. 

Art.  18.  The  shares  are  indivisible,  as  regards  the  company,  which 
recognizes  only  a  single  owner  for  each  share. 

All  owners  of  undivided  parts  of  a  share  must  be  represented  in  deal- 
ing with  the  company  by  one  and  the  same  person. 

Art.  19.  The  rights  and  obligations  attached  to  the  share  follow  the 
certificate  into  whatever  hands  it  comes. 

The  possession  of  a  share  imports  full  consent  to  the  statutes  of  the 
company  as  well  as  to  all  acts  of  a  stockholders'  meeting. 

The  heirs,  creditors,  or  a  assigns  of  shareholder  can  not,  on  any 
pretext,  require  a  partition,  or  sale  of  the  corporate  property,  obtain 
an  attachment,  require  the  sealing  of  the  company's  books,  registers, 
papers,  and  securities,  nor  interfere  with  its  administration. 

They  must,  for  the  exercise  of  their  rights,  rely  exclusively  upon 
the  corporate  statements,  the  action  of  the  stockholders'  meetings,  and 
the  decision  of  the  council  of  administration. 

Titlk  III. — (huncU  of  Administration. 

Art.  20.  The  company  is  administere<l  by  a  council  composed  of  not 
less  than  9  nor  more  than  15  members  chosen  from  among  the  share- 
holders. 

Art.  21.  The  administrators  do  not,  in  conseciuence  of  their  duties, 
contract  any  personal  or  joint  an<l  several  obligations.  They  are 
responsible  only  for  the  performance  of  their  duties. 

Art.  22.  Administrators  are  appointe<l  by  the  stockholders'  meeting 
for  not  more  than  six  years. 

If  the  council  is  composed  of  9,  12,  or  15  members,  one-third  shall 
be  elected  every  two  years,  the  outgoing  members  to  be  determined 
daring  the  first  period  of  six  years  by  lot,  and  thereafter  by  seniority. 


Digitized  by  VjOOQLC 


The  PreHident.  383 

If  the  number  of  administrators  >)e  any  other  than  thoHe  above  Hpeci- 
fied,  the  stockholders'  meeting  shall  determine  the  mode  of  choosing 
new  members  and  the  duration  of  their  terms. 

Outgoing  administrators  may  always  be  reelected. 

The  second  meeting  of  stockholders  for  organization  shall  fix  the 
number  of  members  of  the  first  council  and  shall  proceed  to  choose 
them. 

This  first  council  may,  if  it  think  fit,  add  to  itself  new  members  within 
the  limits  hereinbefore  fixed,  and  must  cause  appointments  ho  made 
to  be  ratified  by  the  first  regular  stockholders'  meeting. 

Art.  23.  In  case  of  vacancy  arising  from  resignation  or  death,  the 
council  of  administration  may  fill  the  same  until  the  next  meeting  of 
stockholders. 

Administrators  thus  appointed  continue  in  office  only  until  the  expi- 
ration of  the  terms  of  their  predecessors. 

Art.  24.  Every  administrator  must  be  the  owner  of  250  shares,  which 
are  r^;i8tered  in  his  name  and  inalienable.  They  shall  be  stamped  to 
indicate  this  inalienability  and  remain  deposited  in  the  company's 
treasury  during  the  whole  terra  of  office  of  the  owner. 

These  shares  constitute  a  guaranty  for  all  acts  of  management. 

Art.  25.  The  council  of  administration  shall  appoint  each  year  from 
among  its  members  a  president  and,  if  there  be  occasion,  one  or  more 
vice-presidents. 

The  president  and  vice-president  may  always  be  reelected.  In  case 
of  the  absence  of  the  president  and  of  the  vice-president  or  vice- 
presidents,  the^council  may  appoint,  at  each  session,  one  of  its  members 
to  fulfill  the  duties  of  the  office. 

Art.  26.  The  council  of  administration  shall  meet  at  least  once  a 
month.  It  shall  meet  also  at  the  call  of  the  president  as  often  as  the 
interests  of  the  company  require. 

Questions  shall  be  decided  by  a  majority  of  the  members  present. 

In  case  of  equal  division  the  vote  of  the  president  Hhall  pre|X)nderate. 

Five  administrators  at  least  must  be  present  to  form  a  quorum. 

When  only  five  or  six  administrators  are  present  all  action,  to  be 
valid,  must  be  taken  by  a  majority  of  four  votes. 

No  member  of  the  council  can  vote  by  proxy. 

Art.  27.  The  proceedings  of  the  council  of  a<lministration  shall  be 
recorded  by  minutes  signed  by  the  president  and  one  of  the  members 
present  at  the  meeting. 

Copies  or  extracts  from  these  minutes  must,  to  he  pro<luce<l  in  evi- 
dence elsewhere,  be  certified  by  the  president  or  by  two  administrators. 

Abt.  28.  The  cx>uncil  of  administration  is  vested  with  the  broadest 
powers  for  the  management  and  administration  of  the  affairs  of  the 
company,  for  the  selection  and  exploitation  of  the  public  lands  granted 
by  paragraphs  7  and  8  of  article  1,  and  by  article  4  of  the  concession 
law. 

The  council  of  administration  may  ask  any  new  concessions,  consent 
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to  all  agreements  with  third  parties  for  the  purchase  of  enterprises  or 
of  concessions  connected  with  any  of  the  objects  of  the  company. 

It  shall  appoint  and  dismiss  employees,  determine  their  functions 
and  powers,  fix  their  salaries  and  pay. 

It  shall  order  and  regulate  expenditures. 

It  shall  sign  correspondence  as  well  as  all  notes,  indorsements,  drafts, 
cheques,  transfers,  and  conversions  of  assets  and  t?ecuritie8  belonging  to 
the  company,  and  it  shall  contract  and  consent  to  all  advances. 

It  shall  take  all  financial  measures  necessary  to  the  progress  of  the 
company,  and  make  all  loans  other  than  those  which  must  be  author- 
ized by  the  stockholders'  meeting. 

It  shall  lay  before  the  stcxjkholders'  meeting  all  propositions  con- 
ceminp  loans  on  mortgage  and  the  Lssue  of  obligations. 

It  nhall  administer  the  rights  in  the  Panama  Railroad  Company  con- 
tributed to  the  company  under  the  terms  of  article  5. 

It  shall  arrange  the  onler  of  business  for  stockholders'  meetings  and 
the  accounts  which  are  to  1^  submitted  to  them.  It  shall  make  a 
rep<jrt  to  each  stockholders'  meeting  upon  the  ac^counts  and  the  condi- 
tion of  the  corporate  affairs. 

It  shall  fix  provisionally  the  dividend  and  determine,  if  occasion 
arises,  the  installment  to  be  paid  on  July  1  on  the  receipts  and  dis- 
bursements closed  by  the  inventory  June  30  preceding. 

It  nhall  decide  uixwi  the  following  subjects,  to  wit:  1,  calls  for  money 
upon  the  shares;  2,  temporary  investment  of  funds  in  hand;  3,  studies 
and  project^j,  plans  and  estimates  for  the  execution  of  the  works;  4, 
agreements  and  bargains^  for  works  of  various  characters^  bargains  with 
penalty,  and  contracts  not  concerning  the  works;  5,  hiring,  selling, 
letting,  and  exchanging  real  and  personal  property,  purchasing  and 
hiring  vessels  or  machines  necessary  for  the  execution  of  the  works 
and  the  exploitation  of  the  enterprise;  6,  annual  budgets;  7,  fixing  and 
modifying  dues  of  every  nature  to  be  collected  by  virtue  of  the  conces- 
sion, conditions  and  manner  of  collecting  tolls;  8,  disposition  of  reserve 
funds;  9,  regulation  of  deposit  of  stock  and  obligations  of  the  company. 

It  shall  sue  for  the  collection  of  dues,  the  recovery  of  all  debts,  give 
all  acquittances  and  discharges,  consents  to  all  replevies  of  mortgaged 
property,  distresses,  attachments,  and  other  impediments,  with  all 
releases  of  preference,  mortgage,  and  suit  for  cancellation,  all  before  or 
after  payment.     It  may  create  all  preferences. 

It  shall  authorize  all  judicial  actions,  whether  as  plaintiff  or  as  defend- 
ant, treat,  adjust,  and  compromise  the  said  actions,  as  well  as  all  affairs 
of  the  company. 

In  general  it  shall  do,  in  the  corporate  interest,  all  acts  which  it  thinks 
necessary  and  useful,  the  powers  above  recited  being  purely  declaratory 
and  not  in  limitation  of  the  rights  of  the  council  of  administration. 

Art.  29.  The  council  of  administration  may,  for  the  general  adminis- 
tration of  the  company,  delegate  all  or  a  part  of  its  power  either  to  one 
or  more  of  its  members,  with  the  title  of  administrator-delegate  or  to 
one  or  more  managers  or  submanagers  taken  from  outside  the  council. 
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It  may,  moreover,  delegate  either  to  one  or  more  administratorei,  or  to 
one  of  the  employees  of  the  company,  or  to  one  or  more  third  persons, 
all  or  a  part  of  ite  powers  by  special  authorization  and  for  one  or  more 
definite  affairs  or  objects. 

Abt.  30.  The  adminintrators  shall  be  compensated,  over  and  above  the 
share  of  profits  fixed  in  article  52,  by  tokens  of  attendance,  the  amount 
of  which  shall  be  determine*!  by  the  stockholders'  meeting  and  which 
it  shall  be  the  duty  of  the  council  of  administration  to  distribute  to  its 
members. 

Title  IV. — Technicol  Commisdon. 

Art.  81.  The  council  of  administration  is  authorized  to  associate  with 
itself  a  tei!hnical  commission  chosen  from  among  persons  competent  in 
matters  of  public  works,  and  esptn-ially  from  the  retired  inspectors- 
general  of  the  departments  of  bridges  and  roads  and  finance. 

This  commission,  uix)n  communications  made  to  it  by  the  council  of 
administration,  shall  give  iis  opinion  on  questions  relative  to  the  execu- 
tion of  the  works. 

The  number  of  members  of  the  technical  commission,  as  well  as  their 
remuneration,  shall  be  fixed  by  the  council  of  administration. 

Title  V. — Commismires. 

Akt.  32.  The  stockholders'  meeting  shall  appoint  one  or  more  commis- 
saires,  members  or  not,  invested  with  the  functions  committed  to  them 
by  law. 

If  any  of  the  commissaires  can  not  act,  the  one  or  more  who  remain 
shall  act  without  them. 

A  compensation  is  allowed  them,  to  be  fixe<i  by  the  stockholders' 
meeting. 

TiTLK  VI. — Stockholders'  Meeting. 

Art.  33.  A  regularly  constitute<l  stockholtlers'  meeting  shall  represent  • 
all  the  stockholders. 

Art.  34.  The  stockholders'  meeting  shall  >)e  composed  of  all  holders 
of  at  least  10  shares. 

All  holders  of  less  than  10  shares  may  unite  to  form  the  necessary 
number  and  cause  themselves  to  be  represented  by  one  of  their  number 
as  provided  by  the  law  of  August  1,  1893. 

The  meeting  shall  be  regularly  constituted  when  the  shareholders  who 
compose  it  represent  a  quarter  of  the  capital  of  the  c*ompany. 

Art.  35.  When,  upon  first  assembling,  the  stockholders  present  do 
not  comply  with  the  conditions  above  specifiecl,  in  order  to  make  the 
proceedings  of  the  meeting  valid  it  may  be  adjourned  for  not  less  than 
twenty  days. 

A  second  call  shall  be  made  in  the  form  prescribed  by  article  37 
hereof. 

The  deliberations  of  this  second  meeting  i-an  only  relate  to  the  order 
of  business  provided  for  the  first  meeting.     Its  acts  shall  be  valid, 
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whatever  may  be  the  amount  df  capital  represented  by  the  stock- 
holders. 

Art.  36.  A  stockholders'  meeting  shall  be  held  every  year  at  a  day 
and  place  fixed  by  the  council  of  administration  before  December  31. 

Extraordinary  meetings  also  shall  be  held  whenever  the  council  of 
administration  may  consider  it  useful. 

Art.  37.  Ordinary  and  extraordinary  meetings  may  be  called  by 
means  of  a  notice  inserted  at  least  twenty  days  previously  and  in  one  of 
the  Paris  papers  designated  for  the  publication  of  legal  notices. 

Art.  38.  Shareholders,  in  order  to  have  the  right  to  take  part  in  or  to 
have  themselves  represented  at  stockholders*  meetings,  must  qualify,  at 
the  domicile  of  the  company,  at  least  five  days  before  the  meeting,  by 
the  deposit  of  their  certificates  in  the  company's  treasury  or  in  that  of 
one  of  the  establishments  designated  for  this  purpose  by  the  council  of 
administration. 

Deposits  made  under  these  conditions  give  a  right  to  the  issue  of  cards 
of  admission  in  the  name  of  the  depositor. 

Registered  holders  of  registered  shares  or  of  certificates  of  deposit  have 
also  the  right  to  be  represented  at  meetings  by  proxies  furnished  with 
regular  powers,  the  form  of  which  shall  be  determined  by  the  council  of 
administration. 

Holders  of  powers  must  deposit  their  proxies  at  the  domicile  of  the 
company  within  the  time  fixed  by  the  council  of  administration  for  each 
meeting. 

No  one  can  represent  a  shareholder  at  the  meeting  unless  he  is  him- 
self a  member  of  the  meeting. 

Married  women,  however,  may  be  represented  by  their  husbands  if  he 
has  the  management  of  their  right^s  and  shares,  and  in  like  manner  minors 
or  incompetents  may  be  represented  by  their  guardian. 

ITsufructuaries  and  naked  owners  must  be  represented  by  one  of  them* 
furnished  with  a  pow^er  from  the  other,  or  by  a  common  proxy  w^ho  is  a 
•meml)er  of  the  meeting. 

Companies  which  are  stockholders,  as  well  as  the  (tovemment  of 
Colombia,  may  each  be  represented  by  a  delegate  who  is  not  himself  a 
shareholder. 

Art.  39.  The  stockholders'  meeting  shall  be  presided  over  by  the  presi- 
dent or  one  of  the  vice-presidents,  and,  in  default  of  these,  by  an  admin- 
istrator appointed  by  the  council. 

The  two  largest  shareholders  present  at  the  opening  of  the  meeting, 
who  accept,  shall  be  appointed  tellers. 

The  officers  of  the  meeting  shall  appoint  the  secretary. 

Art.  40.  Action  by  the  stockholders'  meeting  shall  be  determined  by 
a  majority  of  votes  of  the  members  present  or  regularly  represented. 

In  case  of  equal  division  the  vote  of  the  president  shall  preponderate. 

Art.  41.  Ten  shares  shall  give  the  right  to  one  vote.  The  same  share- 
holder can  not  cast  in  all  more  than  200  votes,  whether  as  shareholder 
or  as  proxy. 
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Abt.  42.  A  secret  vote  may  be  required  by  10  members  representing 
together  at  least  200  votes. 

Art.  43.  The  action  of  the  stock  holders'  meeting  is  recorded  in  min- 
utes signed  by  the  president,  the  tellers,  and  the  secretary. 

Copies  of  extracts  from  these  minutes  to  be  use<i  in  pn)cee(iing8  at  law 
or  otherwise  must  be  certified  by  the  president  or  by  two  administrators. 

Akt.  44.  At  each  stockholders*  meeting  a  list  shall  be  kept  of  mem- 
bers present.  It  shall  contain  the  names  and  residences  of  the  share- 
holders and  the  number  of  shares  held  by  each.  This  list  shall  be 
certified  by  the  officers  of  the  meeting  and  deposited  with  the  com- 
pany's records. 

Art.  45.  The  order  of  business  for  the  stockholders'  meeting  shall  be 
fixed  by  the  council  of  administration. 

No  other  questions  than  those  containe<l  in  this  order  of  buninc'SH  can 
be  bnmght  before  the  meeting. 

Art.  46.  The  stockholders'  meeting  shall  hear  the  report  of  the  coun- 
cil of  administration  on  the  corporate  affairs. 

It  shall  also  hear  the  report  of  the  commissioner  or  commissioners 
upon  the  condition  of  the  company,  on  the  balance  shetit,  and  on  the 
accounts  presented  by  the  council  of  administration. 

It  shall  discuss  and,  if  need  be,  approve  the  accounts. 

It  shall  authorize,  on  proposal  of  the  council,  the  creation  of  special 
supplemental  reserve  and  sinking  funds  which  may  Ik^  found  useful. 

It  shall  fix  the  dividend  to  be  paid. 

It  shall  ele(!t  administrators  in  place  of  those  retiring  and  the  com- 
missioners. 

It  shall  vote  all  loans  by  means  of  the  issue  of  obligations  or  by  mort- 
gage. 

It  shall  audit  the  first  accounts  after  the  execnition  of  the  works. 

It  shall  pass  upon  the  propositioiiH  of  the  <'ouncil  of  administration. 

It  shall  vote  ui)on  the  increases  of  capital  proposed  by  the  council  of 
administration. 

It  shall  consider  and  finally  decide  upon  all  the  interest.M  of  the  com- 
pany, and  confer  upon  the  council  of  administration  all  the  supplemen- 
tary powers  which  shall  appear  useful. 

It  shall  have  extraordinary  power  of  decision  upon  the  course  to  be 
taken  in  accordance  with  article  75  hereof. 

Art.  47.  The  action  of  the  stockholders'  meeting,  taken  in  a^nformity 
with  the  statutes,  shall  bind  all  shareholders,  even  although  absent  or 
dissenting. 

Title  VII. — StatemeiiiM  of  Candilion;  IntrnlorieK. 

Art.  48.  The  corporate  year  shall  begin  July  1  and  end  June  30. 

The  first  period  shall  comprise  the  time  between  the  formal  organiza- 
tion of  the  company  and  June  30,  1895. 

Art.  49.  The  council  of  administration  shall  prejMire  ever>'  six  months 
a  summary  statement  of  the  condition  of  the  company  as  to  assets  and 
liabilities. 
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This  statement  phall  be  submitted  to  the  commissioner  or  commis- 
sioners. 

Art.  50.  There  also  shall  be  made  up  at  the  end  of  each  corporate 
year  an  inventory  showing  the  real  and  personal  property  of  the  com- 
pany and  all  indebtedness  due  to  or  by  it. 

This  inventory  shall  l)e  presented  to  the  stockholders'  meeting. 

Title  VIII. — Annual  Accounts;  Sinking  Funds;  LUereM;   Reserve  Funds; 

Dividends, 

Art.  51.  The  annual  income  from  the  enterprise  shall  be  first  applied 
to  the  payment  of:  1.  The  share  for  which  the  United  States  of  CJolom- 
bia  has  stipulated  for  its  own  benefit,  accortiing  to  the  terms  of  the  con- 
cession law.  2.  The  exiHjnses  of  maintenance  and  exploitation;  the 
cost  of  administration,  and  all  corporate  charged  in  general;  interest  and 
sinking  funds  on  loans  which  may  have  l)een  contracted.  3.  The  pre- 
vious de<luction  of  one-twentieth  of  the  net  profits,  after  payment  of  all 
the  charges  hereinbefore  mentioned,  for  the  formation  of  a  legal  reserve 
fund.  4.  Five  per  cent  uj)on  the  corjK)rate  capital,  the  income  of  which 
shall  be  apj)lied  by  the  stockholders*  meeting,  in  accordance  with  the 
propositions  of  the  council  of  administration,  not  only  to  form  the  sink- 
ing fund  to  be  established  in  accordance  with  article  55  hereof,  but  also 
to  provide  dividend  on  the  shares  not  extinguished. 

Art.  52.  The  excess  of  annual  income  after  the  various  deductions 
provided  in  the  preceding  article  constitutes  the  net  income  or  profits 
of  the  enterprise.  From  these  profits  shall  be  deducted  5  per  cent  for 
the  l)enefit  of  the  council  of  administration. 

The  surplus  shall  Ixjlong:  To  the  amount  of  40  per  cent  to  the  shares 
issued  and  to  the  amount  of  60  per  i»ent  to  the  Compagnie  IJniverselle 
du  Canal  Interoccanique  in  liquidation. 

Art.  58,  The  i)aymcnt  of  interest  and  dividends  shall  Ix^  made  at  the 
comj>any\s  office  or  at  the  offices  of  the  representatives  designated  by 
the  council  of  administration. 

The  payment  of  interest  shall  be  made  at  two  periods:  January  1  and 
July  1  in  each  year. 

Dividends  shall  l>e  payable  on  January  1  next  after  the  vote  of  the 
annual  stockholders'  meeting. 

The  council  may,  nevertheless,  if  it  thinks  tit,  authorize  a  ])ayment 
on  account  of  dividends  on  the  preceding  1st  of  July. 

Art.  54.  Interest  and  dividends  remaining  unclaimed  at  the  expira- 
tion of  five  years  from  the  time  when  payable  shall  become  the  property 
of  the  company. 

Art.  55.  The  extinguishment  of  the  shares  shall  be  accomplished  in 
ninety-nine  years  from  the  ])utting  of  the  canal  in  oj)eration. 

I*rovision  shall  be  made  for  this  extinguishment  by  means  of  the  de- 
duction hereinbefore  provided  for  in  article  51,  the  amount  of  which 
shall  be  fixed  by  the  stockholders'  meeting,  on  recommendation  of  the 
council  of  administration. 

The  shares  to  be  paid  off  shall  be  designated  by  drawing  lots,  which 
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shall  be  publicly  done  at  the  times  and  in  the  manner  fixed  by  the 
council  of  administration. 

Art.  56.  The  numbers  of  the  shares  drawn  for  payment  shall  be 
]>OBted  in  the  company's  principal  office. 

Art.  57.  Shares  drawn  for  payment  shall  be  imid  at  the  places  desig- 
nated for  the  payment  of  dividends  and  interest. 

Holders  of  extinguished  shares  have  the  same  rights  as  holders  of 
shares  not  extinguished,  except  as  to  the  dividend  which  may  l)e  paid 
in  accordance  w^ith  article  51  hereof. 

Art.  58.  The  share  of  60  per  cent  set  apart  for  the  Compagnie  Univer- 
selle  du  Canal  Interoc^^anique  in  liquidation,  may,  if  the  liquidator  so 
requests,  be  represented  by  certificates,  to  such  number  as  he  shall  fix, 
leaving  it  to  him  to  make  a  proper  distribution  thereof  among  the  par- 
ties in  interest. 

This  right  to  a  share  in  the  profits  shall  not  give  to  any  of  those  who 
enjoy  it  any  right  to  take  part  in  any  way  in  the  acts  or  admmistration 
of  the  company. 

In  all  cases  the  provisions  of  articles  18  and  19  hereof,  concerning  shares, 
are  equally  applicable  to  the  certificates  of  interest. 

All  expenses  and  formalities  connected  with  these  certificates  must  be 
borne  by  the  holders. 

Before  distributing  these  certificates  the  liquidator  must  make  arrange- 
ments for  their  being  represented  in  dealings  with  the  new  company; 
these  arrangements  must  be  satisfactory'  to  the  council  of  administration 
of  the  present  company. 

Art.  59.  The  reserve  fund  is  composed  of  the  accumulation  of  the 
sums  deducted  from  the  annual  profits,  in  accordance  with  article  51 
hereof. 

When  this  reserve  fund  reaches  one-tenth  of  the  capital  of  the  com- 
pany, its  creation  may  be  suspended.  It  must  be  resumed  when  the 
amount  of  the  reserve  has  sunk  below  one-tenth  of  the  capital  of  the 
company. 

Title  IX. — Modification  of  the  By-laws;  Dissolution. 

Art.  60.  If  experience  shall  show  the  desirability  of  making  modifi- 
cations in  or  additions  to  the  present  statutes,  the  stockholders'  meeting 
shall  proceed  to  make  them  in  accordance  with  articles  61  and  62  hereof. 

It  may  especially  determine  upon  a  reduction  of  the  capital  of  the 
company,  a  reduction  in  the  duration,  the  prolongation  or  the  earlier 
dissolution  of  the  company,  its  consolidation  with  other  companies. 

It  may  even  introduce  modifications  as  to  the  object  of  the  company 
without,  however,  changing  its  essential  character. 

Art.  61.  Meetings  which  are  to  consider  the  different  subjects  men- 
tioned in  the  preceding  article  will  not  be  regularly  constituted  nor  will 
their  action  be  valid  unless  they  are  composed  of  a  number  of  share- 
holders representing  at  least  one-half  of  the  capital  of  the  company;  but 
in  such  case  the  council  of  administration  shall  have  the  right,  in  its 
calls,  to  reduce,  as  far  as  it  shall  think  desirable,  the  number  of  shares 
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which  must  be  held  in  order  to  take  part  in  the  meeting;  and  in  such 
case  the  holder  of  the  minimum  number  of  shares  necessary  to  take  part 
in  the  meeting  shall  have  1  vote,  the  holder  of  10  shares  shall  have  2 
votes,  the  number  of  votes  increasing  at  the  rate  of  2  votes  for  10  shares; 
provided,  that  the  total  number  of  votes  of  any  member  shall  not  exceed 
200. 

Moreover  all  owners  of  a  number  of  shares  less  than  that  fixed  for 
admission  to  the  meeting  may  unite  to  form  the  requisite  number  of 
shares  and  may  cause  themselves  to  be  represented  by  one  of  their 
number  in  accordance  with  the  law  of  August  1,  1893. 

Any.  62.  It  is  here  explained  that  it  is  in  order  to  conform  to  the 
French  law  now  in  force  that  the  present  statutes  require  the  representa- 
tion of  one-half  the  capital  of  the  company  at  the  stockholders*  meetings 
called  to  consider  the  subjects  specified  in  article  61  hereof,  and  a  repre- 
sentation of  one-quarter  of  the  capital  in  the  other  meetings;  but  it  is 
expressly  understood  that  the  company  may  take  the  benefit  of  any  new 
laws  which  may  decrease  the  amount  of  capital  necessarily  represented 
in  stockholders'  meetings,  and  that  new  legislative  provisions  concern- 
ing this  question  will  become  applicable  to  the  company  hereby  created 
upon  a  resolution  to  that  effect  of  a  meeting  of  stockholders  called  in 
accordance  witli  the  rules  laid  down  in  articles  34  and  35  hereof. 

Art.  63.  In  case  of  dissolution  of  the  company  the  meeting  of  8to<»k- 
holders  on  recommendation  of  the  council  of  administration  shall  deter- 
mine the  method  to  be  adopted  either  for  the  liquidation  or  reorganiza- 
tion of  the  comi)any  as  a  new  company;  it  may  appoint  one  or  more 
liquidators,  and  may  confer  upon  them  the  broadest  powers. 

Art.  64.  During  liquidation  the  powers  of  the  meetings  of  stock- 
holders shall  continue  as  during  the  existence  of  the  company. 

It  shall  have,  especially,  the  right  to  approve  the  accounts  of  the 
liquidation  and  to  give  acquittan(H3  therefor. 

The  appointment  of  liquidators  shall  terminate  the  powers  of  the 
administrators  and  of  all  mandatories. 

Title  X. — Conferring  of  Jurisdiction;  Suits. 

Art.  65.  In  accordance  with  article  20  of  the  concession  law  of  May 
18,  1878,  differences  which  may  arise  l>etween  the  Govemment  of  the 
United  States  of  Colombia  and  the  c(mipany  shall  be  submitted  to  the 
Federal  supreme  court  (Colombia). 

But  for  all  other  litigations  the  company  shall  have  its  domicile  at 
Paris. 

Art.  66.  The  company  shall  be  considered  commercial  in  its  essence 
as  in  its  form,  and  shall,  accordingly,  l)e  within  the  jurisdiction  of  the 
tribunal  of  commerce  of  the  Seine. 

Art.  67.  Suits  concerning  the  general  and  collective  interests  of  the 
company  c^an  not  he  brought  either  against  the  council  of  administration 
or  against  one  of  its  members,  except  in  the  namts  of  shareholders 
representing  one-twentieth  of  the  capital  of  the  company.  Actions  con- 
cerning the  rights  of  members  can  not  be  brought  by  a  shareholder,  or 
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group  of  shareholders,  representing  less  than  a  twentieth  of  the  com- 
pany's capital. 

And  no  action  at  law,  brought  by  one  or  more  shareholders  against 
the  company,  its  council  of  administration,  or  one  of  its  members  can 
be  bronght  into  court  until  after  having  been  submitted  to  the  examina- 
tion of  a  meeting  of  shareholders,  whose  opinion  shall  be  submitted  to 
the  magistrates  at  the  same  time  with  the  complaint  itself. 

Art.  68.  Every  shareholder  in  case  of  litigation  must  make  election 
of  a  domicile  at  Paris,  and  all  notices  and  summonses  to  him  may  be 
lawfully  served  at  the  domicile  by  him  elected,  without  regard  to  the 
distance  of  the  real  domicile. 

In  default  of  election  of  a  domicile,  he  shall  be  deemed  to  have 
elected,  for  notices  judicial  and  extrajudicial,  the  office  of  the  attorney 
of  the  Republic  at  the  civil  tribunal  of  first  instance  of  the  Seine. 

The  domicile  elected,  actually  or  impliedly,  as  has  just  been  stated, 
shall  carry  with  it  the  conferring  of  jurisdiction  on  the  competent 
tribunals  of  the  Seine. 

Art.  69.  In  all  litigations  which  may  arise  between  the  company  and 
third  persons,  notice  of  all  judicial  or  extnvjudicial  documents  must 
necessarily  be  given  by  service  of  a  copy  personally  upon  the  president 
of  the  council  of  administration  at  the  principal  office  of  the  company. 

Title  XI. — Temporary  Provisions, 

Art.  70.  The  subscription  of  the  entire  capital  of  the  company,  and 
the  payment  of  at  least  one-fourth  the  capital  in  cash,  shall  be  evi- 
denced by  a  declaration  of  the  founder  acknowledged  before  a  notary. 

To  this  declaration  shall  be  annexed  a  list  of  the  subscribers  and  the 
state  of  the  payments  made. 

Art.  71.  This  declaration,  with  vouchers,  shall  be  submitted  to  the 
first  stockholders'  meeting,  which  shall  verify  its  accuracy. 

The  same  meeting  shall  cau^e  the  value  of  the  contributions  herein- 
before mentioned,  and  the  consideration  for  the  advantages  agreed  to 
be  given,  to  be  appraised. 

Art.  72.  A  second  meeting  shall  be  called  to  approve,  if  proper,  the 
contribution  and  advantages  in  question. 

The  same  meeting  shall  elect  the  administrators  and  the  commission- 
ers created  by  article  32. 

The  minutes  of  the  meeting  shall  show  the  acceptance  of  the  admin- 
istrators and  of  the  commissioners. 

The  company  shall  be  organized  upon  their  acceptance. 

Art.  73.  Sock  holders'  meetings  called  for  the  organization  of  the 
company  shall  be  composed  of  all  the  shareholders,  who  have  each  a 
vote,  provided  that  the  holders  of  several  shares  shall  have  one. vote  for 
every  ten  shares;  but  no  person  shall  have  more  than  ten  votes. 

The  meetings  for  organization  must  l)e  composed  of  a  number  of 
shareholders  representing  half  the  capital  of  the  company.  The  capital, 
one-half  of  which  must  be  represented  for  verification  of  the  contribu- 
tion, shall  be  composed  only  of  the  payments  not  subject  to  verification. 
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If  the  meeting  does  not  include  a  number  of  shareholders  repreeentr 
ing  half  the  capital,  it  can  act  only  provisionally;  in  such  case  a  new 
meeting  shall  be  called. 

Two  notit^ea  pui)li8hed  eight  days  apart,  at  least  one  month  in  advance, 
in  one  of  the  papers  in  which  legal  notices  are  published  in  Paris,  shall 
give  notice  to  the  shareholders  of  the  provisional  action  taken  by  the 
first  meeting,  and  this  action  shall  become  final  if  approved  by  a  new- 
meeting  composed  of  a  number  of  shareholders  representing  at  least 
one-fifth  of  the  capital  of  the  company. 

Art.  74.  All  general  provisions  of  Title  VI,  relative  to  stockholders* 
meetings,  not  inconsistent  with  those  contained  in  this  title,  shall  be 
applicable  to  meetings  of  stockholders  for  organization,  except  that 
meetings  for  organization  may  be  called  by  a  notice  inserted  in  a  news- 
paper in  which  legal  notices  are  published  in  Paris,  as  follows:  For  the 
first  meeting,  two  days  beforehand,  and  for  the  second  meeting  at  least 
ten  days  beforehand. 

Akt.  75.  When  the  amounts  expended,  as  well  for  the  work  done 
upon  the  canal  as  for  the  discharge  of  the  burdens  resulting  from  the 
contribution  of  M.  Gautron,  shall  re»c\i  about  one-half  of  the  cash  cap- 
ital of  the  company  at  the  minimum,  a  special  technical  commission, 
theretofore  appointed  at  a  proper  time  shall  pronounce  upon  the  results 
obtained  from  the  work  already  done  and  upon  the  conclusions  to  be 
drawn  therefrom  as  to  the  remainder  of  the  enterprise. 

The  commission  shall  be  composed  of  2  members,  appointed  by  the 
council  of  administration  of  the  present  company,  and  of  2  persons 
appointed  by  the  liquidation  of  the  old  Compagnie  Universelle  du  Canal 
Interoc^anique.  These  4  members  shall  appoint  a  fifth,  who  shall  be 
president  of  the  commission,  and  if  they  can  not  agree,  this  president 
shall  be  appointed  by  the  president  of  the  tribunal  of  commerce  of  the 
department  of  the  Seine. 

The  council  of  administration  shall  be  required  to  make  public  the 
opinion  of  this  commission,  and  to  call  a  special  meeting  of  stockholders 
in  the  manner  provided  in  articles  61  and  62  hereof. 

This  meeting  shall  consider  the  ways  and  means  tending  to  insure  the 
completion  of  the  work  and  the  stipulations  contained  in  article  5,  section 
4,  No.  3  hereof. 

Title  XII. — Publications. 

Art.  76.  Within  the  month  of  the  organization  of  the  company  the 
administrators  shall  file  in  the  registry  of  the  tribunal  of  commerce  of 
the  Seine  and  of  the  justice  of  the  peace  of  the  ninth  arrondisement  of 
Paris,  1,  a  copy  of  the  articles  of  association;  2,  a  copy  of  the  document 
showing  the  subscription  of  the  ciipital  and  the  payment  of  one-fourth; 
3,  a  copy,  or  a  certified  copy,  of  the  action  of  the  stockholders'  meet- 
ing, in  accordance  with  articles  71  and  72  hereof;  4,  a  copy,  or  a  certified 
copy,  of  the  list  of  the  names  of  the  subscribers. 

Akt.  77.  Within  the  same  time  an  extract  from  the  documents  and 
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proceedings  specified  in  the  preceding  article  shall  be  inserted  in  one  of 
the  newspaperH  publishing  legal  notices  in  Paris,  in  pursuance  of  law. 

Art.  78.  Full  powers  are  grante<l  the  holders  of  the  documents  for 
the  filing  and  publication  in  question. 

Art.  79;  Finally,  it  is  noted  that  all  the  provisions  contained  in  the 
two  last  preceding  titles,  relative  to  the  organization  and  publications 
of  the  present  company,  have  been  dictated  only  by  the  re<juirementa 
of  the  French  law  as  to  joint  stock  companies  now  in  force. 

Express  reservation  is  made  of  the  benefit  of  all  new  provisions  which 
the  legislature  may  introduce  into  the  law. 


P.lCHiHIT  J, 

MINUTES  OF  THE  ORGANIZATION  MEETINGS  OF  THE  NEW 
PANAMA  CANAL  COMPANY. 

On  the  22nd  of  October,  one  thousand  eight  hundred  and  ninety-four, 
Before  Me.  Felix  Edouard  Lefebvre  and  Me.  Louis  Antoine  Maurice 
Champetier  de  Ribes,  both  notaries  at  Paris,  undersigned,  has  appeared 
M.  Fran^'ois  Gustave  Ramet,  former  President  of  the  Tribunal  of  Com- 
merce, of  Rennt»8,  residing  at  Paris,  Rue  Demours,  No.  83,  acting  in  the 
capacity  of  founder  of  the  Compagnie  Nouvelle  du  Canal  de  Panama, 
with  a  capital  of  65,000,000  francs,  whose  principal  office  has  been  pro- 
visionally fixed  at  Rue  de  la  Victorie,  No.  63  bis,  and  whose  by-laws 
have  been  settled  in  accordance  with  a  document  executed  before  Me. 
Lefebvre  and  Maurice  Champetier  de  Ribes,  notaries  undersigned,  the 
26th  day  of  June,  1894,  and  followed  by  a  declaration  of  subscription 
and  payment  before  the  same  notaries,  the  29th  of  September  last,  the 
particulars  of  which  api3ear  above,  who,  by  these  presents  deposits  with 
Lefebvre,  notary  undersigned,  and  has  requesteil  him  to  enter  upon  his 
minutes,  under  date  of  this  day,  in  order  that  all  extracts  and  copies 
which  may  be  neede<l  may  be  issued,  to-wit: 

1.  The  original,  certified  by  the  officers,  of  the  minutes  under  date  of 
the  fourth  of  Octol)er  instant,  of  the  first  organization  meeting  of  the 
shareholders  of  the  anonymous  company,  Compagnie  Nouvelle  du  Canal 
de  Panama 

It  appears  from  these  minutes: 

That  the  meeting  of  shareholders  after  bavins:  heard  read  the  by-laws 
and  the  declaration  of  subscription  and  payment,  has  declared  that  it 
accepts  the  declaration  of  subscription  and  payment,  as  made  in  good 
faith,  and  has  declared  that  the  sum  of  the  payments  made  by  the 
shareholders  had  been  made  in  cash,  and  deposited  in  caisse  des  con- 
signations; 

And  that,  after  having  considered  tlie  matter,  the  meeting  had  ap- 
pointed as  (^ommissaires: 

M.  Pierre  Edouard  Fougeu,  former  notary,  and  Vice  President  of  the 
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Committee  of  Bondholders,  of  Orleans,  residing  at  Orleans,  Boulevard 
Alexandre  Martin,  No.  65, 

M.  Charles  Florian  Goudchaux,  Chief  of  Division  in  the  Department 
of  Posts  and  Tel^raphs,  retired,  residing  at  Paris,  Rue  Lafayette, 
No.  119, 

And  M.  Jean  Baptiste  Georges  Fock6,  manager  of  the  newspaper 
"L'Avenir  Industriel  et  Commercial,*'  residing  at  Paris,  rue  Caumartin 
No.  26. 

Who  were  directed  to  appraise  the  value  of  the  contributions  made 
by  M.  Gautron,  liquidator  of  the  Compagnie  Universelle  du  Canal 
Interbceanique  de  Panama,  and  the  benefits  provided,  as  well  in  con- 
sideration of  these  contributions  as  for  the  benefit  of  the  administrators, 
and  generally  to  fulfill  the  duties  fixed  by  law  and  the  by-laws; 

To  these  minutes  are  annexed: 

A  copy  of  the  newspaper  "Les  Petites  Aflaches,**  issue  of  Sunday, 
September  30th  last,  containing  the  notice  of  calling  of  the  first  oigan- 
ization  meeting  of  stockholders,  said  copy  recorded  and  certified; 

The  attendance  sheet,  signed  by  each  member  upon  his  arrival,  and 
certified  by  the  oflScers,  with  one  hundred  and  eleven  proxies,  given  by 
different  shareholders,  and  two  copies  made  by  Messrs.  Lefebvre  and 
Portefin,  notaries  at  Paris,  of  powers  of  attorney  given  by  the  Credit 
Lyonnais  to  M.  Rabeau  and  by  the  societ^^  G^n^rale  to  M.  de  Fre- 
daignes; 

II.  And  the  original,  certified  by  the  officers,  of  the  minutes,  under 
date  of  the  20th  of  October  instant,  of  the  second  organization  meeting 
of  shareholders  of  the  said  Company. 

It  appears  from  these  minutes: 

That  the  shareholders'  meeting  approved,  by  the  unanimous  vote  of 
the  members  present,  except  only  M.  (iautron  and  the  Commissioners, 
who  did  not  vote,  the  report  printed  and  deposited  at  the  main  office 
on  the  13th  inst.  by  Messrs.  Fougeu,  Goudchaux  and  Fock6,  Commis- 
sioners appointed  by  the  first  organization  meeting  of  shareholders  of 
the  fourth  c>f  October,  instant,  adopts  the  conclusion  of  this  report,  and 
accordingly  says  that  it  approves  the  provisions  made  and  benefits 
provided  in  consideration  of  the  contribution  of  M.  Gautron,  .and  for 
the  benefit  of  the  administrators  by  the  by-laws; 

That  said  meeting  decided,  by  unanimous  vote  of  the  members  pres- 
ent, that  the  attendance  pay  of  the  council  of  administration  should  be 
fixed  at  the  sum  of  three  thousand  francs  for  each  acting  administrator 
per  annum,  leaving  to  the  council  to  divide  the  total  between  its  mem- 
bers in  conformity  with  the  buj^iness  to  each  of  them;  and  at  two  thou- 
sand francs  for  each  period,  the  compensation  to  be  allotted  to  each  of 
the  commigsaires  of  accounts; 

That  the  meeting,  after  due  consideration,  decided  imanimously, 
with  the  exception  of  two  j>ersons,  one  having  ten  votes,  and  the  other 
eighteen. 

That  the  council  of  a<lministration  should  be  fixed  for  the  present  at 
ten,  and  appoints  to  fill  these  offices  for  the  first  period  of  six  years; 
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M.  Theophile  Auguste  Baillet,  merchant,  former  Judge  of  Tribunal  of 
Commerce  of  Orleans,  residing  at  Orleans,  me  Dauphine  No.  13; 

M.  Jean  Bonnardel,  administrator  of  the  Compagnie  des  chemins  de 
fer  de  TOiiest,  residing  at  Lyons,  quai  d'Occident,  No.  3; 

M.  Georges  Brolemann,  administrator  of  the  CWnlit  T^yonnais,  residing 
at  Paris,  Boulevard  Malesherbes,  No.  52; 

M.  Calixte  CarraV)y,  administrator  of  the  Coniptoir  National  d'Es- 
CM>mpte,  residing  at  Paris,  Rue  Pigalle,  No.  14; 

M.  Gabriel  Francois  Chanove,  administrator  delegate  of  the  Soci^t^ 
des  Forges  et  Aci6ries  de  Huta  Bankowa,  residing  at  Paris,  rue  de 
Prony,  No.  95; 

M.  Gabriel  Jules  Jonquiere,  former  Inspector  of  public  lands,  residing 
at  Paris,  rue  Spontini  No.  1; 

M.  Augustin  Aime  Le  Begue,  administrator  of  the  ^>oc\M  Cir^n^rale, 
residing  at  Paris,  Boulevanl  Malesherbes  No.  81; 

M.  Francois  Gustave  Ramet,  former  President  of  the  Tribunal  of 
Commerce  of  Rennes,  residing  at  Paris,  rue  Demours  No.  83; 

M.  de  Saint  Quentin  Marcel  Pierre  Acheman,  administrator  of  the 
Credit  Industriel  et  Commercial,  residing  at  Paris,  Boulevanl  des 
BatignoUes,  No.  82; 

M.  Lucien  Souchon,  administrator  of  the  Society'  des  Houillrres  de 
Saint  Etienne,  residing  at  Lyon  Place  de  la  Charity?; 

And  that  in  case  M.  Saugnier,  previously  proposed,  should  not  change 
his  decision,  it  invited  the  council  to  consider  at  the  next  shareholders' 
meeting,  the  desire,  expressed  by  it,  to  see  added  to  the  list  of  the 
council  an  authorized  representative  of  the  bondholders  of  the  old 
company; 

That  said  meeting  recognized  the  acceptance  of  said  duties  of  directors; 

That  said  meeting,  after  due  consideration,  api>ointed  unanimously, 
with  the  exception  of  one  shareholder,  having  ten  votes,  t^onimiRvaires 
to  report  to  the  shareholders*  meeting  on  the  accounts  of  the  first  cor- 
porate fiscal  period,  and  on  the  situation  of  the  company: 

M.  Auguste  Louis  Joseph  Barbier,  Auditor  of  the  Tribunal  of  Com- 
merce of  the  Seine,  residing  at  Paris,  Avenue  de  la  R^*publique,  No.  12; 

M.  Auguste  Etienne  Lemoine,  Associate  Agent  de  change,  residing  at 
Paris,  rue  de  la  Pomi)e,  No.  10; 

And  M.  Pierre  Edouard  Fougeu,  former  notary,  and  Vice  President 
of  the  Committee  of  Bondholders  of  Orleans,  residing  at  Orleans,  Boule- 
vard Alexandre  Martin,  No.  65; 

That  it  recognized  the  acceptance  of  said  duties  by  the  commissioners. 

And  that  the  company  was  declared  formally  organize<l,  in  conformity 
with  the  law  and  the  by-laws. 

To  these  minutes  are  annexed; 

A  copy  of  the  newspaper  **Les  Petites  Affiches,'*  issue  of  Tuesday, 
the  9tli  of  October  last,  containing  the  notice  of  the  calling  of  the  second 
organization  meeting  of  stockholders,  said  copy  recorded  and  certified; 

The  attendance  sheet,  signed  by  each  member  on- his  arrival,  and 
certified  by  the  officers,  with  two  hundred  and  sixteen  stamped  memo- 
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randa,  signed  by  the  proxies  of  the  absent  shareholders,  and  three 
thousand  and  ninety-one  powers  of  attorney  in  support  of  said  memo- 
randa; 

A  copy  of  the  rei)ort  of  the  coniniissaires,  certified  by  them  aa  true; 

A  power  of  attorney,  given  by  the  administrators  an(i  the  commis- 
sioners to  M.  Ramet,  to  accept  the  duties  of  administrators  an<l  of  com- 
missaires. 

Which  minutes  have  been  hereto  annexed,  after  having  been  certified 
as  true  by  the  party  appearing,  and  that  mention  above  of  this  annexing 
was  made  and  signed  by  the  undersigned  notaries. 

Reference  to  these  presents  are  allowed  wherever  necessary. 

And  for  the  making  of  the  filing  and  publication  prescribed  by  law, 
full  power  is  given  to  the  holder  of  a  copy  of  this  document 

Done  and  passed  at  Paris,  Rue  Tronchet,  No.  34,  in  the  office  of  M. 
Lefebvre,  one  of  the  notaries  undersigned. 

The  day,  month  and  year  above  mentioned. 

And  the  same  having  been  read,  the  party  appearing  has  signed  with 
the  notaries. 

The  signatures  follow. 

On  the  margin  is  written: 

Recorded  at  Paris,  Fourth  Bureau,  the  29th  of  October,  one  thousand 
eight  hundred  and  ninety-four,  Fol.  82,  case  7,  3  francs  seventy-five 
centimes,  decimes  included. 

(Signed)  Copin. 


Appendix. 


PANAMA    t'ANAL   (X>MPANY. 


AnonymouH  company  with  capital  of  65,000,000  francs. 

Principal  office  at  Paris,  rue  de  la  Victoire  No.  63  bis. 

Fir9i  meel'uKj  of  shareholders^  for  iJie  organization  of  the  company. 

In  the  year  one  thousand  eight  hundred  and  ninety-four,  Thursday 
the  fourth  of  October,  at  half-past  ten  o'clock  in  the  forenoon, 

The  shareholders  of  the  Compagnie  Nouvelle  du  Canal  de  Panama, 
an  anonymous  company,  with  a  capital  of  sixty-five  million  francs, 
whose  principal  office  is  at  Paris,  rue  de  la  Victoire,  No.  63  bis, 

The  said  company,  formeil  by  M.  Francois  Gustave  Ramet,  former 
President  of  the  Tribunal  of  Commerce  at  Rennes,  residing  at  Paris, 
rue  Demours,  No.  83,  according  to  a  document  executed  before  Messrs. 
Lefebvre  and  Maurice  Ghampetier,  notaries  at  Paris,  the  twenty-sixth 
of  June,  one  thousand  eight  hundred  and  ninety-four, 

Met  in  first  organization  meeting  of  shareholders  at  Paris,  rue  de 
Lanery,  No.  10,  at  the  building  of  the  Union  Nationale  des  Chambres 
Syndicales,  on  the  call,  addressed  to  them  by  the  insertion  in  the  general 
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paper  for  advertieemente,  issue  of  Sunday,  the  thirtieth  of  September, 
one  thousand  eight  hundred  and  ninety-four,  called  the  "Petites 
Affiches." 

This  meeting  is  for  this  purpose: 

Ist.  Of  verifying  the  correctness  of  the  declaration  of  subscription  and 
payment  made  in  accordance  with  document  executed  before  Messrs. 
L'jfebvre  and  Maurice  Champetier  de  Ribes,  notaries  at  Paris,  the  twenty- 
ninth  of  September,  one  thousand  eight  hundred  and  ninety-four, 

2d.  And  of  appointing  one  or  more  commissaires  for  the  purpose  of 
appraising  the  value  of  the  contributions  made  by  M.  Gautron,  as  liqui- 
dator of  the  Compagnie  Universelle  du  Canal  Interoccanique  de  Pa- 
nama, and  the  provisions  made  and  benefits  provide<1,  in  consideration  of 
said  contributions,  and  for  the  benefit  of  the  administrators;  and  of 
making  a  report  to  the  second  organization  meeting  of  shareholders. 

M.  Gautron  is  requested  to  fill  the  office  of  president,  which  he  states 
that  he  accepts. 

He  asks  to  assist  him  as  8(*rutators,  in  default  of  the  acceptance  of 
iarger  subscribers: 

M.  Gabriel  Chanove,  Civil  Engineer,  residing  at  Paris,  rue  de  Prony 
No.  95, 

And  M.  Francois  Gustave  Ramet,  founder  of  the  company. 

Both  subscribers  for  two  hundred    nd  fifty  shares. 

In  consequence  Messrs.  Chanove  and  Ramet  are  appointed  scrutators, 
and  accept  these  offices. 

The  President  and  scrutators  appoint  to  the  office  of  secretary  M.  Th^o- 
phile  Auguate  Baillet,  merchant,  former  Judge  of  the  Tribunal  of  Com- 
ment of  Orleans,  residing  at  Orleans,  rue  Dauphine  No.  13,  who  accepts 
and  takes  his  platx'!  at  the  desk  in  this  capacity. 

The  officers  thus  appointed  certified  the  atteudancv  sheet,  signed  by 
ea<!h  member  on  his  arrival. 

This  sheet  shows  the  presence,  i)ersonally  or  by  proxy,  of  shareholders 
representing  throe  hundred  and  seventy-two  thousand,  nine  hundred 
and  sixty  shares,  viz,  more  than  one-half  the  corporate  capital,  and 
giving  a  right  to  one  thousand  and  thirty-two  votes. 

Consequently,  the  president  announces  the  regularity  of  the  meeting, 
and  declares  it  oj)en. 

The  president  lays  before  the  meeting: 

Ist.  A  copy  of  the  paper  for  judicial  and  legal  notices,  "Les  Petites 
Affiches,"  issue  of  twenty-ninth  of  September  one  thousand  eight  hun- 
dred and  ninety-four,  bearing  the  number  two  hundred  and  seventy- 
three,  said  copy  reconled,  containing  the  notice  of  the  calling  together 
of  the  subscribers  to  the  shares  of  the  Compagnie  Nouvelle  du  Canal  de 
Panama,  in  first  organization  meeting  of  shareholders. 

The  president  recjuests  M.  I^febvro,  Notary  of  Paris,  present  at  the 
meeting,  to  read: 

Ist:  The  by-laws  of  the  company,  ax^'cording  to  document  executed 
before  him  and  M.  Maurice  Champetier  de  Ribes,  the  twenty-sixth  of 
June,  one  thousand  eight  hundred  and  ninety-four; 
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2(1.  And  the  declaration  of  subscription  and  payment  of  the  corporate 
capital  in  cash,  executed  before  Messrs.  I>efebvre  and  Maurice  Champe- 
tier  de  Ribes,  notaries  at  Paris,  twenty-ninth  September,  one  thousand 
eight  hundred  and  ninety -four. 

These  two  documents  are  read  to  the  meeting. 

This  reading  being  finished,  the  president  states  that  the  meeting  is 
called  upon  to  consider  and  vote  on  the  following  resolutions,  which  he 
i-eads: 

FIRST   RESOLUTION. 

The  meeting,  after  having  read  the  by-laws,  prepared  by  Messre. 
Lefebvre  and  Maurice  Ohampetier  de  Ribes,  notaries  of  Paris,  the 
twenty-sixth  day  of  June,  one  thousand  eight  hundred  and  ninety-four, 
and  the  declaration  of  suliscription  and  payment,  executed  before  the 
same  notaries  the  twenty-ninth  of  Sei)teml)er,  one  thousand  eight  hun- 
dred and  ninety-four,  (leclares  that  it  recognizes  the  correc^tneas  of  this 
declaration  of  8ul)8cription  and  payment,  and  that  it  finds  that  the 
amount  of  payments  made  by  the  shareholders  has  been  paid  in  cash, 
and  deposited  with  the  caisse  des  dep/^ts  et  consignations. 

This  resolution  is  passed  unanimously  by  show  of  hands. 

Thereupon,  the  president  requests  the  assembly  to  appoint  three  com- 
missaires,  whose  duty  will  he  to  appraise  the  value  of  the  contributions 
made  to  the  company  by  the  liquidation  of  the  Compagnie  Universelle 
du  Canal  Interoc(''anique  de  Panama,  as  well  as  the  provisions  made  for 
the  benefit  of  the  liquidation,  in  consideration  of  the  said  contributions, 
as  well  as  the  l)enefits  provided  by  the  by-laws,  for  the  l)enefit  of  the 
administrators,  and  to  make  to  the  second  organization  meeting  of 
shareholders,  the  report  prt^scribed  by  law  and  the  by-laws. 

And  he  explains  that  these  contributions  and  benefits  result  from 
Articles  five,  six,  eight  and  fifty-one  and  fifty-two  of  the  by-laws,  pre- 
viously read. 

The  president  o])8erves,  furthennoro,  that  he  t«nnot  ]>ersoiially  take 
part  in  the  voting. 

After  an  exchange  of  explanations,  and  the  proposal  of  various  names 
succes-viively  put  to  vote,  the  president  puts  to  vote  the  following  resolu- 
tion, which  he  reads: 

SECOND    RKSOLUTION. 

The  meeting,  after  due  delilx^ration,  appoints  as  commissairee: 

M.  Pierre  Edouard  Fougeu,  former  notary,  and  Vice  President  of  the 
Committee  of  Bondholders,  of  Orleans,  residing  at  Orleans,  Boulevard 
Alexandre  Martin,  No.  65; 

M.  Charles  Florian  (loudchaux.  Chief  of  Division  in  the  Department 
of  Posts  and  Telegraphs,  retirc^d,  residing  at  Paris,  Rue  Lafayette, 
No.  119; 

And  M.  Jean  Baptiste  Georges  Focke,  manager  of  the  newspaper 
"L*Avenir  Industriel  et  Commercial,"  residing  at  Paris,  Rue  Caumar- 
tin  No.  26; 
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Who  are  directed  to  appraipe  the  value  of  the  contributions  made  by 
M.  Gautron,  liquidator  of  the  ("ompagnie  Universelle  du  Canal  Inter 
oc^nique  de  Panama,  and  the  benefits  provi<led,  a«  well  in  considera- 
tion  of  these  contributions  as  fer  the  benefit  of  the  administrate)!^,  and 
generally  to  fulfill  the  duties  fixed  by  the  law  and  the  by-lawn. 
This  resolution,  put  to  vote,  is  pansed  by  show  of  hands. 
Messrs.  Fougeu,  Goudchaux  and  Fock^,  being  present,  state  that  they 
accept  the  said  offices. 

The  president  requests  the  comnnssioners  to  prt»pare  their  report  in 
the  shortest  possible  time,  and  reminds  them  that  it  must  Iw  kept  for 
the  inspection  of  the  shareholders  at  the  comj>any*H  office,  five  days 
before  the  second  meeting  of  shareholders. 
After  which  the  president  declares  the  meeting  adjourned. 
There  have  Ix^n  annexed  to  the  present  minutes: 
A  copy  of  the  newspaper  '*  Les  Petites  Affiches,"  i»^ue  of  Sunday,  the 
thirtieth  of   September  last,  containing  notice  of  the  calling  of  the 
present  meeting,  said  copy  recorde<i  and  certified; 

The  attendance  sheet,  signed  by  each  member  on  his  arrival,  certified 
by  the  oflicers,  with  one  hundre<l  and  eleven  proxies,  given  by  different 
shareholders,  and  two  copies,  delivered  by  Messrs.  I^febvreand  Portefin, 
notaries  at  Paris,  of  powers  of  attorney,  given  by  the  Credit  Lyonnais  to 
M.  Rabeau,  and  by  the  Soci^»t<^  G^ni'rale  to  M.  de  Fredaignes. 

Of  all  the  matters  set  forth  alx)ve,  these  present  minutes  have  been 
prepared,  which  have  been  signed  by  the  oflicers  of  the  company. 

The  President  (signed)  Gaitron, 
A  scrutator  (signed)       Chanove, 
A  scrutator  (signed)       Ramet, 
The  Secretary  (signed)  Aug.  Baillbt. 
Thereafter  is  written, 

Reconie<l  at  Paris, 
Fourth  Bureau,  twenty-ninth  October  one  thousand  eight  hundred  and 
ninety-four,  folio  eighty-three,  case  three,  received  three  francs  seventy- 
five  centimes,  decimes  included. 

(Signed)  Copin. 


NEW  PANAMA  CANAL  COMPANY. 

Anonymous  company  with  capital  of  65,000,000  francs. 

Principal  oflice  at  Paris,  rue  de  la  Victoire  No.  H3  bis. 

ikcond  meeting  of  ahareJuddenty  for  the  orgmmation  of  the  coinjumy. 

In  the  year  one  thousand  eight  hundred  and  ninety-four,  Saturday, 
the  twentieth  of  October  at  half-i>ast  two  o'clcx'k,  in  the  aftemiK)n, 

The  shareholders  of  the  Compagnie  Nouvelle  du  Canal  de  Panama,  an 
anonymous  company,  with  a  capital  of  sixty-five  million  francs,  whose 
principal  ofiSce  is  at  Paris,  rue  de  la  Victoire,  No.  63  bis, 
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The  said  company,  formed  by  M.  Francois  Gustave  Kamet,  former 
president  of  the  Tribunal  of  Commert-e  at  Rennes,  residing  at  Paris,  rue 
Demours,  No.  83,  in  accordance  with  document  executed  before  Messrs. 
Lefebvre  and  Maurice  Champetier,  notaries  at  Paris,  the  twenty-sixth 
of  June,  one  thousand  eight  hundreil  and  ninety-four, 

Met  in  second  organization  meeting  of  shareholders  at  Paris,  in  the 
room  of  the  Soci^t^  d' Horticulture  de  France,  rue  CJrenelle,  No.  84,  on 
a  call  which  was  addressed  to  them,  by  insertion  in  the  general  paper 
for  advertisements,  issue  of  Tuesday,  ninth  of  October,  one  thousand 
eight  hundred  and  ninety-four,  called  **  Petites  Affiches." 

The  purpose  of  this  meeting  is: 

To  hear  read  the  report  of  the  commissioners  appointed  by  the  first 
organization  nieeting  of  shari'holders  as  to  the  value  of  the  contributions 
made  to  the  company  by  M.  Gautron,  in  his  capacity  of  liquidator  of 
the  Compagnie  Universelle  du  Canal  Interoceanique  de  Panama,  and 
the  provisions  and  benefits  stipulated,  as  well  in  consideration  of  the 
said  contributions,  as  for  the  benefit  of  tlie  administrators,  and  to  take 
action  upon  the  conclusions  of  said  report; 

To  appoint  administrators  of  the  Company,  and  to  ascertain  their 
acceptance: 

To  fix  the  amount  of  the  attendance  fee  allotted  to  the  administra- 
tors, and  the  remuneration  awardeil  to  the  commissaires; 

And  to  declare,  if  such  be  the  case,  that  the  company  is  fonnally 
organized. 

M.  Georges  Lemarquis,  mandataire  of  the  Panama  bondholders,  and 
member  of  the  meeting,  is  requesttnl  to  take  the  office  of  president, 
which  he  states  that  he  accepts. 

He  requests  to  assist  him,  as  tellers,  in  default  of  the  acceptance  of 
larger  subscrilx^rs: 

M.  Simon  ICdouard  Joyant,  rentier,  residing  at  Paris,  Boulevani 
Malesherbes  No.  97, 

And  ^I.  Al)el  Adrien  Alexis  Couvreux,  contractor  for  public  works, 
residing  at  Paris,  me  d'Anjou  No.  78, 

Subscribers,  the  first  to  eight  hundred  and  twenty-six  shares,  and  the 
second  to  six  hundred  and  twenty-five  shares. 

Accordingly,  Messrs.  Joyant  and  Couvreux  are  appointed  tellers,  and 
ac(!ept  these  offices. 

The  president  and  the  tellers  appoint  to  the  office  of  Secretary  M. 
Theophile  Augnste  Baillet,  merchant,  former  Judge  of  Tribunal  of 
Commerce  of  Orleans,  residing  at  Orleans,  rue  Dauphine  No.  13,  who 
accepts,  and  takes  his  placre  at  the  desk  in  this  cai>acity. 

The  officers  thus  constituted,  certify  the  attendance  sheet  signed  by 
each  member  cm  arrival. 

This  shtH^t  shows  the  presenc^e  in  pt^rson,  or  by  proxy,  of  shareholders 
representing  five  hundred  and  twenty-three  thousand  six  hundred  and 
forty -eight  shares,  say  more  than  one-half  of  the  corporate  capital,  and 
giving  a  right  to  four  thousand  eight  hundred  and  seventy-six  votes. 
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Accordingly,  the  president  declares  the  meeting  regular,  and  states 
the  meeting  is  open. 

The  commissioners  appointed  by  the  first  meeting  of  shareholders, 
take  the  floor  and  read  their  report. 

This  report  concludes  by  approving  the  provisions  made  in  the  by-laws 
in  favor  of  ]SI.  Gautron,  in  consideration  of  the  contributions  made  by 
him  as  liquidator  of  theCompagnie  Universelle  du  Canal  Interoc^anique 
de  Panama,  and  for  the  benefit  of  the  administrators. 

The  president,  after  having  furnished  the  assembly  various  additional 
explanations,  and  having  ascertained  that  no  shareholder  asks  the  fioor, 
puts  to  vote  the  following  resolutions: 

FIRST   RESOLUTION. 

The  meeting,  after  having  informed  itself  concerning  the  report  printed 
and  filed  in  the  office  of  the  company  the  thirteenth  of  October  instant, 
by  Messrs.  Fougeu,  Goudchaux  and  Fock^,  commissioners  appointed  by 
the  first  organization  meeting  of  commissioners  of  October  fourth  instant, 
adopts  the  conclusions  of  its  report,  and  consequently  declares  that  it 
approves  the  provisions  and  benefits  stipulated  in  consideration  of  the 
contribution  of  M.  Gautron,  and  for  the  benefit  of  administrators,  by 
the  by-laws. 

This  resolution  is  passed  unanimously  by  the  members  present,  with 
the  exception  of  only  M.  Gautron  and  the  commissioners,  who  state 
that  they  do  not  vote. 

The  president  next  asks  the  meeting  to  fix  the  value  of  the  attendance 
tickets  to  be  issued  to  the  administrators  and  the  compensation  of  the 
commissioners. 

After  exchange  of  explanations  the  president  puts  to  vote  the  following 
resolution: 

SBCONI)   RBSOLUTION. 

The  meeting  decides  that  the  attendance  fees  of  the  council  of  admin- 
istrators shall  be  fixed  at  the  sum  of  three  thousand  francs  for  each 
acting  administrator  per  annum,  leaving  to  the  council  to  distribute  the 
total  among  its  members,  according  to  the  employment  to  each  of  them, 
and  at  two  thousand  francs  for  each  fiscal  period  the  compensation  to  be 
allotted  to  each  of  the  commissioners  of  accounts. 

This  resolution  is  passed  unanimously  by  the  members  present. 

The  president  next  requests  the  meeting  to  appoint  the  administrators 
of  the  company  for  the  first  period  of  six  years,  in  conformity  with  the 
by-laws,  and  infonns  the  meeting  that  a  list  of  eleven  persons  had  l)een 
presented  to  him,  which  he  reads  to  the  meeting. 

Mr.  Raugnier,  former  treasurer  paymaster  general  of  the  Department 
of  the  Loire,  mentioned  in  this  list,  states  that  he  declmes  the  duties 
which  are  offered  him,  and  refuses  to  be  a  candidate. 

The  president  expresses  a  desire  that  Mr.  Saugnier  should  re-consider 
his  decision. 

He  then  opens  the  debate  as  to  the  choice  of  administrators. 
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Mr.  Geoi^ges  Thi^baud,  member  of  the  meeting,  offers  several  obser- 
vations as  to  the  character  of  the  list  presented,  and  the  incompatibility 
which  may  exist  between  the  duties  of  administrators  of  the  financial 
companies,  borne  by  several  of  the  candidates  proposed,  and  the  doties 
of  the  administrators  of  the  company. 

Mr.  Fock6  proposes  to  the  meeting  several  names  which  he  would 
desire  to  see  added  to  the  list. 

The  President  explains  to  the  meeting  that  the  list  was  made  up  by 
agreement  between  the  persons  who  compose  it,  and  forms  a  homo- 
geneous whole,  which  it  is  difficult  to  change  without  the  consent  of  its 
members. 

He  reserves,  however,  to  the  council,  the  power  of  completing  itself 
n  conformity  with  the  wishes  of  the  meeting,  and  with  the  by-laws. 

After  further  exchange  of  explanations,  in  which  Mr.  Georges  Thie- 
baud  takes  part,  the  president  puts  to  vote  the  following  resolution. 

THIRD   RBBOLUTION. 

The  meeting,  after  due  consideration,  in  conformity  with  article 
twenty-two  of  the  by-laws,  decides  that  the  council  of  administration 
be  fixed  for  the  present  at  ten,  and  appoints  to  fill  these  offices  during 
the  first  period  of  six  years, 

Mr.  Th6ophile  Auguste  Baillet,  merchant,  former  Judge  of  the  Tribu- 
nal of  Commerce  of  Orleans,  residing  at  Orleans,  rue  Dauphine  No.  13. 

Mr.  Jean  Bonnardel,  administrator  of  the  Compagnie  des  chemins  de 
fer  de  1' Guest,  residing  at  Lyons,  quai  d' Occident,  No.  3. 

Mr.  Georges  Brolemann,  administrator  of  the  Credit  Lyonnais,  resid- 
ing at  Paris,  Boulevard  Malesherbes,  No.  52. 

Mr.  Calixte  Carraby,  administrator  of  the  Comptoir  National  d'Es- 
compte,  residing  at  Paris  Rue  Pigalle,  No.  14. 

Mr.  Gabriel  Fran9oi8  Chanove,  administrator  delegate  of  the  Soci^te 
des  Forges  et  Aci^ries  de  Huta  Bankowa,  residing  at  Paris,  rue  de 
Prony,  No.  95. 

Mr.  Fabriel  Jules  Jonqui^re,  former  Inspector  of  public  lands,  residing 
at  Paris,  rue  Spontini  No.  •  1 . 

Mr.  Augustin  Aim6  Le  B^gue,  administrator  of  the  Societe  Generale, 
residing  at  Paris,  Boulevard  Malesherbes  No.  81. 

Mr.  Franyois  Gustave  Ramet,  former  President  of  the  Tribunal  of 
Commerce  of  Rennes,  residing  at  Paris,  rue  Demours  No.  83. 

Mr.  Marcel  Pierre  Acheman  de  Saint  Quentin,  administrator  of  the 
Credit  Industriel  et  Commercial,  residing  at  Paris,  Boulevard  des  Batig- 
nolles,  No.  82. 

Mr.  Lucien  Souchon,  administrator  of  the  Societe  des  Houilleres  de 
Saint  Etinne,  residing  at  Lyon,  Place  de  la  Charity. 

And  in  case  Mr.  Saugnier,  heretofore  suggested,  should  not  reconsider 
his  decision,  the  meeting  requests  the  Council  to  consider  at  the  time  of 
the  next  shareholders*  meeting  the  desire  expressed  by  it,  of  seeing 
added  to  the  list  of  the  Council  an  authorized  representative  of  the 
security  holders  of  the  old  company. 
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This  resolution  is  passed ,  unanimously  with  the  exception  of  two 
persons,  who,  upon  being  questioned,  state  that  one  possesses  ten  votes 
and  the  other  eighteen. 

Mr.  Ramet,  as  well  in  his  own  name  personally  as  in  the  name  of  the 
administrators  elected,  states  that  they  accept  the  offices  which  are  con- 
ferred upon  them. 

The  president  requests  the  meeting  to  appoint  the  commissioners  to 
verify  the  accounts  for  the  first  fiscal  period,  and  suggests  to  the  meet- 
ing a  list  of  three  names,  which  is  proposed. 

He  puts  to  vote  the  following  resolution. 

FOURTH    REHOLUTION. 

The  meeting,  after  due  consideration,  appoints  Mr.  Auguste  LoUis 
Joseph  Barbier,  auditor  of  the  Tribunal  of  Commerce  of  the  Seine, 
residing  at  Paris,  Avenue  de  la  Q^pubUque,  No.  12. 

Mr.  Auguste  Etienne  Lemoine,  associate  agent  de  change,  residing  at 
Paris,  rue  de  la  Pompe,  No.  10. 

And  Mr.  Pierre  Edouard  Fougeu,  former  notary.  Vice  President  of 
the  Ck>mmittee  of  Bondholders  of  Orleans,  residing  at  Orleans,  Boule- 
vard Alexandre  Martin,  No.  65, 

Commissioners  to  make  the  report  to  the  shareholders*  meeting,  on 
the  accounts  of  the  first  corporate  fiscal  period,  and  upon  the  situation 
of  the  company,  in  conformity  with  the  law  and  article  thirty-two  of 
the  by-laws. 

This  resolution  is  passed  unanimously,  with  the  exception  of  a  share- 
holder having  ten  votes. 

Mr.  Ramet  states  that  he  accepts  in  the  names  of  Messrs.  Barbier  and 
Lemoine,  the  offices  which  have  just  been  conferred  upon  them. 

Mr.  Fougeu,  present  at  the  meeting,  states  that  he  accepts  also. 

In  the  course  of  this  voting,  Mr.  Georges  Thi^baud  filed  with  the 
officers  a  protest,  as  follows,  which  is  inserted  in  the  present  minutes, 
at  the  express  request  of  Mr.  Geoi^ges  Thi^baud,  and  subject  to  all 
reservations  on  the  part  of  the  officers: 

Mr.  Georges  Thi6baud,  shareholder,  33  quai  Voltaire,  Paris,  protests 
in  the  most  formal  way  against  the  method  of  voting  which  has  been 
employed  for  the  election  of  the  council  of  administration,  which  was 
elected  by  count  of  the  show  of  hands  of  the  shareholders,  who  did  not 
desire  it.  Furthermore,  the  list  of  the  council,  contrary  to  the  by-laws, 
was  not  composed  of  nine,  twelve  or  fifteen  members,  but  of  ten  and 
eleven. 

Furthermore,  the  council,  instead  of  being  elected  name  by  name, 
were  elected  in  a  body,  and  decisions  upon  other  matters  were  annexed. 
(Signed)  Georges  Thibbaud. 

The  President  announces,  as  a  result  of  the  resolutions  above  adopted, 
that  the  Compagnie  Nouvelle  du  Canal  de  Panama,  is  formally  organized 
in  conformity  with  the  law  and  the  by-laws. 

He  adds  a  few  words  as  to  the  formalities  which  are  to  be  immediately 
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complied  with  to  inform  the  Government  of  Colombia  of  the  organiza- 
tion of  the  company,  and  announces  the  immediate  resomption  of  work 
on  the  Isthmus  of  Panama. 

DECLARATION  FOR  RECORDING. 

For  the  collection  of  the  dues  for  recording,  only,  it  is  here  declared, 

That  the  sum  of  seven  million  five  hundred  thousand  francs  to  be 
paid  to  the  Government  of  Colombia,  under  the  provisions  of  the  con- 
cession laws,  applies  to  the  rights  in  real  property  included  in  the  con- 
cession of  the  Colombian  Government,  especially  to  the  lands  in  which 
the  canal  will  be  dug,  to  the  strip  of  land  granted  on  each  of  its  sides, 
and  to  the  five  hundred  thousand  hectares  of  public  lands  granted,  with 
the  mines  which  they  may  contain. 

The  meeting  was  adjourned  at  six  o'clock. 

There  have  been  annexed  to  the  present  minutes, 

A  copy  of  the  paper  "Les  Petites  Affiches,"  issue  of  Tuesday,  ninth 
October  last,  containing  the  notice  of  the  calling  of  the  present  meeting, 
said  copy  recorded  and  certified. 

The  attendance  sheet,  signed  by  each  member  on  arrival,  and  certi- 
fied by  the  officers,  with  two  hundred  and  sixteen  stamped  memoranda, 
containing  the  details  of  the  proxies  given  by  the  shareholders  not 
present,  signed  by  the  said  proxies,  and  three  thousand  and  ninety-one 
powers  in  support  of  the  said  memoranda. 

A  copy  of  the  report  of  the  commissioners,  certified  by  them  as  true. 

A  power  of  attorney,  given  by  the  administrators  and  commissioners 
to  Mr.  Ramet,  to  accept  their  offices. 

PUBLICATIONS. 

For  making  the  filing  and  publication  prescribed  by  law,  full  powers 
are  given  to  the  bearer  of  a  copy  of  the  documents  and  minutes  of 
organization  of  tlie  company. 

Of  all  which  is  above  set  forth,  the  present  minutes  have  been  pre- 
pared, which  have  been  signed  by  the  officers,  the  administrators  and 
the  commissioners,  or  their  proxies. 

The  President  (signed)  Lemarquis, 
A  Scrutator  (Signed),  Joyant, 
A  Scrutator  (Signed),  Couvreux, 
The  Secretary  (Signed),  Aug.  Baillet. 

Good  as  an  acceptance  of  the  offices  of  administrators,  both  in  my 
name  jiersonally,  and  as  attorney  in  fact. 

Signed  Ramet. 

Good  as  an  acceptance  of  the  office  of  commiasioners  for  Messrs. 
Barbier  and  Lemoine. 

Signed  Ramet. 
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Thereafter  is  written, 

"Recorded,  Paris  Fourth  Bureau,  twenty-ninth  October,  one  thou- 
sand eight  hundred  and  ninety-four,  folio  thirty-three,  case  five,  one 
hundred  and  seventy-two  thousand  five  hundred  francs,  decimes 
included. 

Signed  Copin. 


The  undersigned, 

Mr.  Theophile  Auguste  Baillet,  merchant,  former  Judge  of  the  Tribu- 
nal of  Commerce  of  Orleans,  residing  at  Orleans,  rue  Dauphine  No.  13. 
Mr.  Jean  Bonnardel,  administrator  of  the  Compagnie  des  chemins  de 
fer  de  I'Ouest,  residing  at  Lyons,  quai  d*Occident,  No.  3. 

Mr.  Geoi^  Brolemann,  administrator  of  the  Credit  Lyonnais,  residing 
at  Paris,  Boulevard  Malesherbes,  No.  52. 

Mr.  Calixte  Carraby,  administrator  of  the  Comptoir  National  d^Es- 
compte,  residing  at  Paris,  Rue  Pigalle,  No.  14. 

Mr.  Gabriel  Francois  Chanove,  administrator  delegate  of  the  Soci{'*t6 
des  Forges  et  Aci^ries  de  HutaBankowa,  residing  at  Paris,  rue  de  Prony, 
No.  95. 

Mr.  (irabriel  Jules  Jonquidre,  former  Inspector  of  public  lands,  resid- 
ing at  Paris,  rue  Spontini  No.  1. 

Mr.  Augustin  Aim6  Le  Begue,  administrator  of  the  Soci^U"^  G^n(^rale, 
residing  at  Paris,  Boulevard  Malesherbes,  No.  81. 

And  Mr.  Marcel  Pierre  Acheman  de  Saint  Quentin,  administrator  of 
the  CrMit  Indnstriel  et  Commercial,  residing  at  Paris,  Boulevard  des 
Batignolles,  No.  82. 

In  case  they  should  be  appointed  as  administrators  of  the  Compagnie 
Nouvelle  du  Canal  de  Panama  by  the  second  organization  meeting  of 
shareholders, 

Give  by  these  presents  full  power  to  Mr.  Francois  Gustave  Ramet, 
former  President  of  the  Tribunal  of  Commerce  of  Rennes,  residing  at 
Paris,  rue  Demours,  No.  83. 
For  the  purpose  of: 

Accepting  the  said  offices  of  administrators,  or  declining  them,  for 
each  of  them  individually. 
Paris,  twentieth  October  one  thousand  eight  hundred  and  ninety -four. 
Good  as  power,  (signed)  Baillet, 
Good  as  power,  (signed)  Bonnardel, 
Good  as  power,  (signed)  Brolemann, 
Good  as  power,  (signed)  Carraby, 
Good  as  power,  (signed)  Chanove, 
Good  as  power,  (signed)  JonquiAre, 
Good  as  power,  (signeii)  Le  Begue, 
Good  as  power,  (signed)  de  Saint  Quentin. 
Thereafter  is  written: 

Recorded  at  Paris,  fourth  bureau,  twenty-ninth  October,  one  thousand 
eight  hundred  and  ninety-four,  folio  83,  case  10,  received  thirty  francs, 
decimes  included. 

(Signed)  Chopin. 
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The  underaigned,  Lucien  Souchon,  administrator  of  the  8oci6t6  des 
Houilleres  de  Saint  Etienne,  reading  at  Lyon,  Place  de  la  Oharitd. 

Gives  by  these  presents  power  to  Mr.  Fnm^ois  Gostave  Ramet,  former 
President  of  the  Tribunal  of  Commerce  of  Bennes,  residing  at  Paris,  me 
Demours  No.  83. 

For  the  purpose  of  accepting,  in  my  name,  the  office  of  administrator 
of  the  Compagnie  Nouvelle  du  Canal  de  Panama,  in  case  it  should  be 
conferred  upon  me  by  the  second  organization  meeting  of  shareholders. 

For  the  said  purpose,  to  sign  all  minutes. 

Lyon,  the  nineteen  of  October,  one  thousand  eight  hundred  and 
ninety-four. 

Good  as  a  power,  (Signed)  Souchon. 

Thereafter  is  written: 

Recorded  at  Paris,  fourth  Bureau,  twenty-ninth  of  October,  one 
thousand  eight  hundred  and  ninety -four,  folio  83,  case  10,  received  three 
francs,  nineteen  centimes,  decimes  included. 

(Signed)  Chopin. 


The  undersigned, 

Mr.  Augnste  Louis  Joseph  Barbier,  auditor  of  the  Tribunal  of  Com- 
merce of  the  Seine,  residing  at  Paris,  Avenue  de  la  R^publique,  No.  12. 

And  Mr.  Auguste  Etienne  Lemoine,  associate  agent  de  change,  re- 
siding at  Paris,  rue  de  la  Pompe,  No.  10. 

Give  by  these  presents,  power 

To  Mr.  Francois  Gustave  Ramet,  former  President  of  the  Tribunal  of 
Commerce  of  Rennes,  residing  at  Paris,  rue  Demours  No.  83. 

For  the  purpose  of  accepting  for  each  of  the  undersigned  the  offices 
of  auditing  commissioners  of  the  Compagnie  Nouvelle  du  Canal  de  Pan- 
ama, in  case  these  offices  should  be  conferred  upon  us  by  the  second 
organization  meeting  of  shareholders  of  the  Company. 

For  the  said  purpose,  to  sign  all  the  minutes. 

Paris,  the  eighteenth  October  one  thousand  eight  hundred  and  ninety- 
four. 

Given  as  a  power  (signed)  Barbier, 
Given  as  a  power  (signed)  Lbmoinb. 

Thereafter  is  written. 
Copied  on  nineteen  pages        Recorded    at    Paris,    fourth    Bureau, 

and     one-half,      containing  twenty-ninth     October     one     thousand 

three     interlineations,     ap-  eight   hundred    and    ninety-four,    folio 

proved,    and    three    words  83,    case    10.     Received    seven    francs, 

erased.  fifty  centimes,  decimes  included. 

LsFEBVRB  (Signed)  Lefbbvrb. 
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EXHIBIT  E. 

JUDGMENT  OF  JUNE  29,  1894  (CIVIL  TRIBUNAL  OF  THE 
SEINE),  APPROVING  CONTRIBUTION  BY  THE  LIQUIDATOR 
TO  THE  NEW  PANAMA  CANAL  COMPANY. 

[Taken  from  the  minutes  of  the  civil  trihunal,  lower  court,  for  the  department  of  the 
Seine,  sitting  in  the  palace  of  justice,  Paris.] 

The  civil  tribunal,  lower  court,  for  the  department  of  the  Seine,  sitting 
in  the  palace  of  justice,  Paris,  has  rendered,  in  open  and  public  session 
of  its  first  division,  the  following  judgment: 

Done  at  the  sitting  of  the  29th  day  of  June,  1894. 

The  tribunal  having  examined  and  considered  the  petition  presented 
by  Gautron,  as  liquidator  of  the  court  for  the  Universal  Company  of  the 
Panama  Interoceanic  Canal,  which  petition  is  signed  by  de  Bi^ville, 
his  solicitor;  and  the  tribunal  having  also  examined  and  considered  the 
documents  produced,  and  the  petition  aforesaid  being  conceived  as  fol- 
lows: 

To  the  honorable  the  president  and  justices  of  the  first  division  of  the 
civil  tribunal  of  the  Seine,  the  petitioner,  M.  Jean  Pierre  Grautron,  liqui- 
dator of  the  court,  residing  in  Paris,  No.  13  Tronchet  street,  represents 
as  follows: 

That  he  is  acting  in  his  capacity  as  liquidator  for  the  Universal  Com- 
pany of  the  Panama  Interoceanic  Canal,  whose  legal  residence  is  in  Paris, 
No.  63  5i«,  rue  de  la  Victoire;  that  he  was  named  liquidator  as  aforesaid 
by  a  decree  rendereil  in  chambers  by  the  civil  tribunal  of  the  Seine  on 
the  2l8t  day  of  July,  1893. 

That  he,  through  his  solicitor,  M.  de  Bi^ville,  respectfully  states  that 
on  the  4th  day  of  February,  1889,  M.  Joseph  Brunet  was  named,  by 
recorded  decree  of  the  first  division  of  this. tribunal,  liquidator  for  the 
Universal  Company  of  the  Panama  Interoceanic  Canal,  and  was  given 
most  extensive  powers,  notably  that  of  granting,  or  making  a  contribu- 
tion of,  either  the  whole  or  a  part  of  the  assets  of  the  company  to  a  new 
company  or  association. 

That  by  a  recorded  decree  of  this  tribunal,  rendered  in  chambers  on 
the  13th  day  of  February,  1890,  M.  Achille  Monchicourt  was  named 
co-liquidator  for  the  said  company,  with  M.  Joseph  Brunet,  and  was 
given  the  same  powers,  to  use  individually  or  in  conjunction  with  the 
latter. 

That  owing  to  the  resignation  of  M.  Brunet,  M.  Achille  Monchicourt 
has  been  confirmed,  by  a  chambers  decree  dated  the  8th  day  of  March, 
1890,  as  sole  liquidator  for  the  said  company,  with  the  broadest  powers, 
notably  '*  that  of  giving  or  making  a  contribution,  to  a  new  company  or 
association,  of  either  the  whole  or  a  part  of  the  assets  of  the  company 
aforesaid;  of  entering  into  and  rectifying  with  contractors  all  contracts 
and  agreements  aiming  to  the  continuation  or  preserving  of  the  work, 
and  of  prolonging  and  renewing  all  agreements,  of  giving  all  guarantees^ 
necessary  for  this  purpose." 
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Finally,  that  by  a  decree  rendered  in  chambers  on  the  21st  day  of 
July,  1893,  M.  Jean  Pierre  Gautron  wae  appointed  co-liquidator  with 
M.  Achille  Monchicourt,  with  the  same  and  equal  powers,  to  use  indi- 
vidually or  jointly  with  the  said  M.  Monchicourt. 

That  owing  to  the  decease  of  M.  Achille  Monchicourt,  which  occurred 
on  the  14th  day  of  March,  1894,  M.  Gautron  remains  sole  liquidator  of 
the  Panama  Interoceanic  Canal  Company. 

That  a  new  company  is  in  process  of  formation  at  the  present  time  for 
the  purpose  of  resuming  the  work  and  completing  the  canal. 

That  the  by-laws  of  this  company,  called  the  New  Panama  Canal 
Company,  have  been  drawn  up  and  deposited  for  record  by  M.  Gustave 
Ramet,  formerly  president  of  the  tribunal  of  commerce  at  Rennes,  and 
have  been  filed  also  in  the  records  and  minutes  of  M.  Lefebvre,  notary, 
in  Paris. 

That  your  petitioner,  by  virtue  of  the  powers  conferred  by  the  orders 
and  decrees  aforesaid  on  the  liquidator  for  the  Panama  Interoceanic 
Canal  Company,  is  preparing  to  make  contribution  to  the  new  company 
now  being  constituted:  First,  of  all  rights  whatsoever  accruing  to  the 
old  company  from  the  laws  of  the  Government  of  the  United  States  of 
Colombia,  dated  May  18,  1878,  and  December  26,  1890,  as  well  as  from 
all  decrees,  acts,  or  facts  whatever  having  followed  upon  these  laws  in 
the  course  of  their  execution,  and  all  advantages  and  benefits  accruing 
therefrom  and  stipulated  by  these  laws  and  decrees,  together  with  all 
territory  and  real  estate  having  been  granted  and  ceded  to  the  inter- 
oceanic company  now  in  process  of  liquidation,  or  acquired  by  the  same, 
all  this  provided  the  new  company  fulfill  the  conditions  prescribed  and 
imposed  by  the  laws  and  acts  passed  in  granting  or  extending  the 
concession,  and  provided  it  pay  and  dischai^  all  sums  and  indebted- 
ness remaining  due  to  tlie  Colombian  Government  by  the  old  company. 

Secondly.  Of  the  work  already  done  and  accomplished,  of  the  yards, 
workshops,  buildings,  hospitals,  plant  mounted  and  unmounted,  and  of 
the  stores,  etc.,  belonging  to  the  liquidation  as  well  as  of  all  deposits. 

Thirdly.  Of  the  plans,  estimates,  surveys,  and  specifications,  and  of 
all  documents  whatsoever  gathered  and  collected  by  the  Universal  Com- 
pany of  the  Interoceanic  Canal,  bearing  in  any  manner  on  the  study, 
construction,  or  improvement  and  operation  of  the  canal  or  of  its  appur- 
tenants, as  well  as  the  privileges  attached  to  the  same,  and  all  contracts 
or  agreements  with  third  parties. 

Fourthly.  Of  all  rights  of  any  nature  and  description,  part  ownership, 
or  any  other  rights  whatsoever,  which  may  belong  or  accrue  to  the 
Interoceanic  Canal  Universal  Company,  now  l>eing  liquidated,  in  the 
Panama  Railroad  at  Colon,  now  worked  and  oi)erated  by  an  American 
company,  known  as  the  Panama  Railroad  Company,  whose  legal  resi- 
dence is  in  New  York.  The  said  rights  shall  be  transferred  such  as 
they  are,  carrying  with  them  all  privileges  entailed  by  them;  and  M. 
Gautron  binds  himself,  in  his  official  capacity,  to  invest  with  them  the 
present  company  in  the  form  and  in  compliance  with  all  formalities 
required  for  such  transfer  by  the  laws  of  the  United  States  of  America. 
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The  said  rights  shall  be  transferred,  as  well  as  the  said  property  in 
full,  sach  as  they  exist  and  with  all  that  they  entail. 

Your  petitioner  further  respectfully  shows  as  follows: 

That  the  said  grant  and  contribution  are  made,  or  are  to  be  made,  by 
him,  with  the  following  reservations  and  under  the  following  condi- 
tions, to  wit: 

First.  The  liquidation  shall  have  and  receive  a  part  in  the  net  profits 
and  gains  of  the  enterprise,  amounting  to  60  per  c*ent  of  the  said  profits 
and  gains,  such  as  the  same  shall  be  determined  and  computed  under 
articles  51  and  52  of  the  by-laws. 

Secondly.  Fifty  thousand  shares  of  entirely  paid-up  stock  shall  be 
given  to  the  Government  of  the  United  States  of  Colombia,  as  prescribed 
by  the  extension  act  of  December  26,  1890. 

Thirdly.  The  rights  of  every  nature  and  description  belonging  to  the 
receivership  in  the  Panama  Railroad,  and  ceded  by  M.  Gautron,  as  set 
forth  in  paragraph  4  above,  shall  become  the  property  of  the  new  com- 
pany from  the  date  of  the  meeting  provided  for  by  article  75  of  the  con- 
stitution and  by-laws.  No  pecuniary  compensation  is  required  of  the 
new  company  for  the  cession  of  said  rights,  but  they  are  transferred  on 
the  condition  and  with  the  full  understanding  that  said  transfer  shall  be 
void  if  the  canal  be  not  completed  within  the  time  appointed  by  the 
grant  Should  the  work  not  be  completed  within  the  said  period  of 
time,  ihe  said  rights  shall  revert  to  the  liquidation. 

If,  contrary  to  all  expectations,  the  meeting  in  question  should  fail  to 
take  the  necessary  measures  to  complete  the  canal,  or  if  the  measures 
thus  taken  by  said  meeting  should  fail  of  execution,  by  reason  of  impos- 
sibility to  carry  them  out,  the  present  company  would  still  retain  the 
said  rights  accruing  from  the  railroad  aforesaid;  but  it  would  have  to 
pay  to  the  liquidation  a  sum  of  20,000,000  francs  as  an  indemnity,  while 
the  liquidation's  share  in  the  gains  and  profits  of  the  new  company 
would  then  be  equal  to  one-half  of  said  gains  and  profits,  without 
further  previous  deduction  than  such  as  is  provided  for  by  paragraphs 
2  and  3  of  article  51. 

Fourthly.  Until  the  full  completion  of  the  canal  M.  Gautron  shall 
have  power,  in  his  capacity  as  liquidator,  to  appoint  a  controlling  or 
supervising  committee,  composed  of  three  members  selected,  as  much 
as  possible,  from  among  the  engineers  of  bridges  and  roads  knd  finance 
iijspectors,  in  order  to  inspect  the  progress  of  the  work,  the  condition 
and  maintenance  of  the  plant  and  of  the  real  property,  as  well  as  the 
accounts  kept  in  relation  to  these  various  objects. 

The  compensating  of  this  committee  shall  l)e  at  the  exi)ense  of  the 
new  company. 

Your  petitioner  further  shows  that  it  is  proper  for  him  to  submit  to 
the  civil  tribunal  of  the  Seine,  for  ratification  and  approval,  the  con- 
ditions of  the  said  grants  and  contributions,  and  the  constitution  and 
by-laws  of  the  company  forme<l  for  the  completion  of  the  c^nal. 

Wherefore  your  said  petitioner,  acting  in  his  official  capacity,  respect- 
fully requests  and  prays  the  honorable  president  and  associate  justices 
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of  this  court  purely  and  simply  to  ratify  and  approve  the  purport  and 
conditions  of  the  grants  or  contributions  intended  to  be  made  by  the 
liquidator  for  the  Universal  Company  of  the  Panama  Interoceanic  Canal 
to  the  New  Panama  Canal  Company  now  in  process  of  formation,  as  well 
as  the  constitution  and  by-laws  of  the  last-mentioned  company. 
All  proper  reservations  being  made,  justice  will  be  done. 

(Signed)  A.  Ds  Bi^villr. 

Having  considered  the  order  issued  by  the  president  of  the  court, 
dated  the  27th  day  of  June,  1894,  appended  to  the  said  petition  and 
directing: 

That  this  be  communicated  to  the  commonwealth  attorney,  and  that 
Mr.  De  Boislisle,  vice-president,  is  hereby  appointed  to  make  a  report 
Done  at  the  palace  of  justice,  Paris,  on  the  27th  day  of  June,  1894,  and 
signed  Baudouin. 

Having  considered  the  written  opinion  of  the  commonwealth  attorney, 
likewise  appended  to  the  said  petition,  which  opinion  is  thus  conceived: 
The  attorney  for  the  commonwealth  refers  the  matter  to  the  tribunal  of 
justice;  signed  Cabat. 

Having  considered  articles  10  and  11  of  the  act  of  July  1,  1893,  which 
articles  are  thus  framed: 

Ajrt.  10.  All  acts  tending  to  alienate  any  assets  of  the  company,  all 
contracts  entailing  a  transfer  or  contribution  of  the  whole  or  of  part  of 
the  assets  of  the  concern,  emanating  from  the  liquidator  of  the  Universal 
Company  of  the  Panama  Interoceanic  Canal,  shall  be  subject  to  the 
approval  or  ratification  of  the  civil  tribunal  of  the  Seine,  who  shall,  on 
the  report  of  one  of  the  justices,  pass  on  the  question  in  open  court. 

Art.  11.  All  decrees  of  approval  and  ratification  rendered  in  accord- 
ance with  the  preceding  article  shall  be  published  within  a  term  of  ten 
days  in  the  ''Journal  Officiei'*  and  in  the  ''Journal  Officiel  (commune 
edition)." 

This  decree  may  be  attacked  by  the  shareholders,  by  the  mandataire 
of  the  holders,  and  by  other  creditors  of  the  compsuiy  within  a  delay 
not  exceeding  one  month  from  the  date  of  the  publication  aforesaid. 
The  civil  tribunal  shall  adjudicate  the  question  within  the  space  of  one 
month,  as  in  the  case  of  matters  demanding  immediate  and  suumiary 
adjudication.  The  appeal  from  such  decision  must  be  entered  within 
ten  days  from  the  time  of  notification  of  said  judgment  to  the  party  in 
person  or  at  his  domicile. 

Having  heard  at  the  sitting  of  the  court  M.  de  Boislisle,  vice-president, 
in  his  report,  and  M.  Cabat,  assistant  attorney  for  the  commonwealth, 
in  his  opinion,  and  having  deliberated  upon  the  same  in  accordance 
with  law; 

Whereas  it  appears  from  the  terms  of  article  5  of  the  constitution  and 
by-laws  of  the  New  Panama  Canal  Company,  which  constitution  and 
by-laws  have  been  duly  acknowledged  before  Lefebvre  and  his  col- 
league, notaries  in  Paris,  under  an  act  of  June  26,  1894,  that  Gautron, 
acting  in  his  official  capacity  as  liquidator  for  the  Universal  Company  of 
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the  Panama  Interoceanic  Canal,  has  declared  himself  as  ceding  or  con- 
tributing to  the  said  company  newly  formed: 

First  All  rights  whatsoever  accruing  to  the  old  company  by  virtue  of 
the  laws  of  the  Government  of  the  United  States  of  Colombia,  dated 
May  18,  1878,  and  December  26,  1890,  as  well  as  those  accruing  from  all 
decrees,  acts,  or  facts  having  followed  upon  these  laws  in  the  course  of 
their  execution,  and  all  advantages  accruing  therefrom  and  stipulated 
by  these  laws  and  decrees;  together  with  all  territory  and  real  estate 
granted  and  ceded  unto  the  interoceanic  company  now  in  process  of 
liquidation,  or  acquired  by  the  same;  all  this  provided  the  new  com- 
pany fulfill  the  conditions  prescribed  and  imposed  by  the  laws  and  acts 
passed  in  prolongation  or  extension  of  the  grant,  and  provided  it  dis- 
chai^  and  pay  all  sums  and  indebtedness  remaining  due  to  the  Colom- 
bian Government  by  the  old  company. 

Secondly.  The  work  already  done  and  accomplished,  the  plants, 
workshops,  buildings,  hospitals,  plant  mounted  and  unmounted,  and 
the  stores,  etc.,  belonging  to  the  liquidation  of  the  Universal  Company 
of  the  Panama  Interoceanic  Canal,  as  well  as  all  deposits  which  may 
have  been  made  by  the  said  company  now  in  process  of  liquidation. 

Thirdly.  The  plans,  estimates,  surveys,  and  specifications,  and  all 
documents  whatsoever  gathered  and  collected  by  the  Universal  Com- 
pany of  the  Panama  Interoceanic  Canal,  bearing  in  any  manner  on  the 
study,  construction,  or  improvement  and  operation  of  the  canal  and  its 
appurtenants,  as  well  as  the  privileges  attached  to  the  same,  and  all 
contracts  or  agreements  with  third  parties. 

Fourthly.  All  rights  of  any  nature  and  description,  part  ownership, 
or  any  other  rights  whatsoever  which  may  belong  or  accrue  to  the  Inter- 
oceanic Canal  Universal  Company  now  being  liquidated,  in  the  Panama 
Railroad  at  Colon,  now  worked  and  operated  by  an  American  company 
known  as  the  Panama  Railroad  Company,  whose  legal  residence  is  in 
New  York.  The  said  rights  being  transferred,  such  as  they  are  and 
exist,  carrying  with  them  all  the  privileges  which  they  entail;  and 
M.  Gautron  binding  himself,  in  his  official  capacity,  to  invest  with  them 
the  present  company  in  the  form  and  in  compliance  with  all  the  for- 
malities required  for  such  due  and  valid  transfer  by  the  laws  of  the  United 
States  of  America. 

Whereas,  moreover,  the  said  rights  are  to  be  transferred,  as  well  as 
the  said  property,  such  as  they  exist  and  with  all  that  they  entail,  and 
whereas  these  cession  or  grant  and  contribution  have  been  made  by 
Gautron  in  his  official  capacity,  with  the  following  reservations  and 
under  the  following  conditions,  to  wit: 

First.  The  liquidation  shall  have  and  receive  a  share  in  the  net  profits 
and  gains  t>f  the  enterprise,  amounting  to  60  per  cent  of  the  said  profits 
and  gains,  such  as  the  same  shall  be  determined  and  computed  under 
articles  51  and  52  of  the  constitution  and  by-laws. 

Secondly.  Fifty  thousand  shares  of  entirely  paid-up  stock  shall  be 
given  to  the  Government  of  the  United  States  of  Colombia,  as  prescribed 
by  the  extension  act  of  December  26,  1890. 
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Thirdly.  The  rights  of  every  nature  and  description  belonging  to  the 
liquidation  in  the  Panama  Railroad,  and  ceded  by  M.  Gautron,  as  set 
forth  in  paragraph  4  above,  shall  become  the  property  of  the  new  com- 
pany from  the  date  of  the  meeting  provided  for  by  article  75  of  the  con- 
stitution and  by-laws.  No  pecuniary  compensation  is  required  of  the 
new  company  for  the  cession  of  these  rights,  but  they  are  transferred  on 
the  condition  and  with  the  full  understanding  that  said  transfer  shall  be 
void  if  the  canal  be  not  completed  within  the  time  appointed  by  the 
grant.  Should  the  work  not  be  completed  within  the  said  period  of  time, 
the  said  rights  shall  revert  to  the  liquidation.  If,  contrary  to  all  expec- 
tations, the  meeting  in  question  should  fail  to  take  the  necessary  meas- 
ures to  complete  the  canal,  or  if  the  measures  thus  taken  by  the  said 
meeting  should  prove  impossible  of  execution,  the  present  company 
would  still  retain  the  said  rights  accruing  from  the  railroad  aforesaid; 
but  it  would  be  bound  to  pay  to  the  liquidation  a  sum  of  20,000,000 
francs  as  indemnity,  while  the  liquidation's  share  in  the  gains  and  profits 
of  the  new  company  would  then  be  equal  to  one-half  of  the  said  gains 
and  profits,  without  further  previous  reduction  than  such  as  is  provided 
for  by  paragraphs  2  and  3  of  article  51.  Consequently  the  said  rights 
shall  remain  inalienable  in  the  hands  of  the  new  company  aforesaid 
either  until  the  payment  of  the  said  20,000,000  francs  or  until  the  full 
completion  of  the  canal. 

Fourthly.  Until  the  full  completion  of  the  canal,  M.  Grautron  shall 
have  power,  in  his  oflScial  capacity,  to  appoint  an  inspecting  or  super- 
vising committee  composed  of  three  members,  to  be  selected  as  far  as 
possible  from  among  civil  engineers  and  finance  inspectors,  in  order  to 
inspect  the  progress  of  the  work,  the  condition  and  maintenance  of  the 
plant  and  real  property,  as  well  as  the  accounts  kept  in  relation  to  these 
various  subjects.  The  compensation  of  this  committee  shall  be  at  the 
expense  of  the  new  company. 

Whereas,  according  to  the  terms  of  article  5rof  the  (*onstitution  and 
by-laws  of  the  said  new  company  the  annual  proceeds  of  the  enterprise 
shall  be  used  to  pay  and  discharge: 

First.  The  share  in  the  gains  and  profits  stipulated  and  reserved  to 
itself  by  the  Government  of  the  United  States  of  Colombia,  according  to 
the  terms  of  the  grant. 

Secondly.  The  costs  of  maintenance  and  the  operating  expenses,  the 
expenditures  entailed  in  the  management  of  the  concern,  and,  generally 
speaking,  all  charges  incurred  by  the  company,  as  well  as  the  payment 
of  interest  and  the  redemption  of  all  loans  which  may  have  been  con- 
tracted. 

Thinily.  The  deduction  of  one-twentieth  levied  on  the  net  profits 
after  the  settlement  and  cancellation  of  all  items  of  indebtedness  above 
enumerated,  the  said  deduction  to  be  applied  to  the  formation  of  the 
legal  reserve  fund. 

Fourthly.  Five  per  cent  of  the  capital  stock,  the  same  to  be  applied 
by  the  general  meeting  as  the  council  of  administration  may  advise. 
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both  to  the  formation  of  the  redemption  fund  which  is  to  be  established 
under  article  55  and  to  the  payment  of  interest  on  unredeemed  shares. 

Whereas,  according  to  the  terms  of  article  52,  the  net  gains  and  profits 
of  the  enterprise  will  consist  in  whatever  will  be  left  of  the  annual  pro- 
ceeds after  deduction  of  the  various  items  enumerated  in  the  preceding 
article  hereof,  while  5  per  cent  of  these  net  profits  will  l)e  set  apart  for 
the  l)enefit  of  the  council  of  administration,  and  the  surplus  shall  go,  40 
per  cent  t^  the  shares  created  and  60  per  cent  to  the  Interoceanic  Canal 
Universal  Company  now  in  progress  of  liquidation; 

Whereas,  finally,  by  the  terms  of  article  75,  when  the  expenses 
incurred  for  the  work  done  on  the  canal  and  for  the  settlement  of  obli- 
gations resulting  from  the  contribution  made  Gautron  in  his  official 
capacity  as  liquidator  shall  have  reached  a  sum  equal  to  at  least  one-half 
of  the  capital  sUxjk  (excluding  nonspecies  portions  of  the  same),  the 
results  then  ac*hieved  from  the  work  already  done  and  the  consequent 
decisions  to  l)e  taken  for  the  future  of  the  enterprise  shall  be  passed 
upon  by  a  special  technical  commission  brought  together  at  some  pre- 
vious and  opportune  time,  the  said  commission  to  consist  of  two  mem- 
bers designated  by  the  council  of  admin intration  of  the  present  company 
and  of  two  persons  named  by  the  liquidation  of  the  former  Universal 
Company  for  an  Interoceanic  Canal,  together  with  a  fifth  member  whom 
the  other  four  shall  designate,  and  who  shall  \y^  president  of  the  said 
commission,  but  who,  in  case  the  other  four  members  should  fail  to 
agree,  shall  be  appointed  by  the  president  of  the  tribunal  of  commerce 
for  the  department  of  the  Seine; 

Whereaa  the  council  of  administration  shall  be  lx)und  to  make  public 
the  report  made  by  this  commission,  and  to  suobmon  an  extraordinary 
or  special  general  meeting; 

Whereas  this  meeting  shall  have  to  deliberate  on  ways  and  means  to 
insure  the  completion  of  the  work  and  on  the  stipulations  hereinabove 
set  forth,  article  5,  paragraph  4,  number  3;  whereas  the  constitution 
and  by-laws  in  question  must  be  submitted,  by  the  terms  of  article  10 
above  mentioned  of  the  law  dated  July  1,  1893,  to  the  tribunal  for  rati- 
fication, touching  the  contributions  intended  to  l>e  made  to  the  New 
Panama  Canal  Company  by  Gautn>n  in  his  official  capacity,  and  whereas 
this  ratification  is  prayed  for  by  Gautron; 

Whereas  the  said  contributions  are  within  the  competency  of  the 
liquidator,  according  to  decrees  which  appointed  him  with  the  broadest 
powers,  notably  with  that  of  ceding  or  contributing  to  a  new  company 
all  or  part  of  the  company's  assets;  whereas  the  conditions  stipulated 
for  the  l>enefit  of  the  Universal  Company  of  the  Panama  Interoceanic 
Canal  seem  to  be  in  accord  with  its  own  interests,  and  therefore  it  is 
proper  to  ratify  and  approve  the  agreement  declaring  these  contributions 
and  conditions; 

For  these  reasons  the  court,  leaving  unimpaired  the  right  of  share- 
holders, of  the  attorney  or  mandataire  of  obligation  holders,  and  of 
other  creditors  of  the  company  to  intervene  and  make  objection  under 
article  11  of  the  law  dated  July  1,  1893, 
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Does  hereby  approve  and  ratify,  parely  and  simply,  the  constitution 
and  by-laws  of  the  New  Panama  Canal  Company,  as  received  by  Lefeb- 
vre  and  his  colleague,  notaries,  in  Paris,  on  the  26th  day  of  June,  1894, 
touching  the  conk-ibutions  made  by  Grautron  in  his  capacity  as  liqui- 
dator of  the  Universal  Company  of  the  Panama  Interoceanic  Canal,  and 
the  court  hereby  orders  that  the  present  decree  be  published  within 
the  space  of  ten  days  in  the  ** Journal  OflSciel"  and  in  the  "Journal 
Officiel  (Commune  edition),'*  according  to  article  11  of  the  law  of  July 
1,  1893. 

Signed:  Baudouin,  de  Boislisle,  and  Lasnier.  Done  and  adjudged  by 
Messrs.  Baudouin,  president;  de  Boislisle,  vice-president;  Laporte,  judge; 
Tassart,  supernumerary  judge;  Le  Berquier,  supernumerary  judge,  in 
the  presence  of  Monsieur  Cabat,  assistant  attorney  for  the  Common- 
wealth, attended  by  Lasnier,  clerk,  June  29,  1894. 

The  order  was  signed  by  the  honorable  president  of  the  court,  by  the 
reporting  judge,  and  by  the  clerk. 

Recorded  in  Paris  July  11,  1894,  folio  60,  third  sub-division.  Received 
9  francs  and  38  centimes,  decimes  included. 


EXHIBIT  L. 

JUDGMENT  OF  AUGUST  8,  1894,  DECIDING  AGAINST  TIERCE 
OPPOSITIONS  TO  JUDGMENTS  OF  JUNE  29,  WHICH  AP- 
PROVED CONTRIBUTION  BY  THE  LIQUIDATOR  TO  THE 
NEW  COMPANY,  ETC. 

[Taken  from  the  minutes  of  the  clerk's  office  of  the  civil  tribunal  of  first  instance  of 
the  Department  of  the  Seine  sitting  at  the  Palace  of  Justice  at  Paris.] 

The  civil  tribunal  of  first  instance  of  the  Department  of  the  Seine, 
sitting  at  the  Palace  of  Justice  at  Paris,  has  rendered  in  public  session 
of  the  first  chamber  the  following  judgment: 

Session  op  Wednesday,  August  8,  1894. 

Between  M.  Gautron,  judicial  administrator,  residing  at  Paris,  rue 
Tronchet,  No.  13,  acting  as  administrator  liquidator  of  the  Universal 
Company  of  the  Interoceanic  Canal  of  Panama,  the  headquarters  of 
which  are  at  Paris,  rue  de  la  Victoire,  No.  63  bis. 

Appointed  to  the  said  functions  by  judgment  of  the  chamber  of  the 
council  of  the  civil  tribunal  of  the  Seine,  dated  July  21,  1893,  recorded; 

Defendant  against  tierce  opposition,  defendant  against  intervention, 
appearing,  submitting  brief,  and  arguing  through  Maitre  Lourtaunau, 
advocate,  assisted  by  Maitre  de  Pi^ville,  solicitor. 

On  the  one  part, 

And: 

First,  M.  Georges  Emile  Lemarquis,  judicial  administrator  of  the 
civil  tribunal  of  the  Seine,  residing  at  Paris,  rue  Louis  le  Grand,  No.  3; 
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Acting  in  the  character  of  judidiEd  mandataire  of  the  bondholders  of 
the  Panama  Company; 

Appointed  to  the  said  functions  by  judgment  of  the  chamber  of  the 
council  of  the  civil  tribunal  of  the  Seine,  dated  July  4,  1893,  recorded; 

Plaintiff  in  tierce  opposition,  appearing,  briefing,  and  aiding  by 
Mattre ,  advocate,  aflsLsted  by  Mattre  Dubourg,  solicitor. 

Of  the  other  part. 

Second.  M.  Pierre  Couaillier,  janitor,  residing  at  Paris,  rue  de  Lille, 
No.  65, 

Plaintiff  in  tierce  opposition,  appearing,  concluding,  and  arguing  by 
Me.  X.,  advocate,  assisted  by  Maitre  Legrand,  solicitor. 

Third.  M.  Muracciole,  residing  at  Muracciole  (Corsica),  intervener, 
appearing  briefly  and  arguing  by  Mattre  X.,  advocate,  assisted  by  Mattre 
Dumesnil,  solicitor. 

Fourth.  M.  Duhamel,  residing  at  Paris,  rue  de  TAqueduc. 

Fifth.  M.  Leprince,  residing  at  Paris,  rue  Aubry  de  Boucher. 

Sixth.  M.  Pollike,  residing  at  Paris,  etc. 

[Here  follow  names  and  addresses  of  thirty-eight  persons,] 

Plaintiffs  by  intervention,  defendants  by  tierce  opposition,  appearing 
briefly,  and  arguing  by  Maitre  X.,  advocate,  assisted  by  Maitre  Ernest 
Jacob,  solicitor. 

Of  the  last  part. 

Without  their  present  characters  being  able  to  prejudice  in  any  way 
the  rights  and  interests  of  the  respective  parties. 

POINTS  OF  FACT. 

Paragraph  1.  Tierce  opposition  of  M.  Lemarquis,  in  his  character 
aforesaid,  to  the  judgment  of  June  29,  1893,  which  approves  the  con- 
tribution made  by  M.  Gautron,  in  his  character  aforesaid,  to  the  New 
Panama  Canal  Company. 

According  to  the  document  of  Fabre,  bailiff  at  Paris,  dated  July  7, 
1894,  M.  Lemarquis,  in  his  said  character,  has  caused  to  be  given  to 
M.  Gautron,  in  his  said  character,  notification  to  appear  before  the  first 
chamber  of  the  civil  tribunal  of  the  Seine  in  order  that: 

Whereas,  by  judgment  of  the  first  chamber  of  the  civil  tribunal  of  the 
Seine,  dated  June  29  last,  recorded,  the  tribunal  approved  the  contribu- 
tion made  by  M.  Gautron,  in  his  said  character,  to  the  New  Panama 
Canal  Company,  an  anonymous  association  now  being  formed,  but  reserv- 
ing expressly,  under  the  terms  of  article  11  of  the  law  of  July  1,  the 
right  for  M.  Lemarquis,  in  his  said  character,  to  proceed  agamst  said 
judgment  by  tierce  opposition; 

Whereas,  it  is  not,  at  least  up  to  the  present  time,  demonstrated  to  the 
appearer,  in  his  said  character,  that  the  bondholders  he  represents  con- 
sider the  agreement  aforesaid  advantageous  for  them; 

Whereas,  in  view  of  the  importance  of  the  interests  involved  by  that 
agreement,  it  is  not  possible  for  the  appearer,  in  his  said  character,  to 
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take  a  definitive  part  without  being  previotisly,  by  all  the  means  in  his 
power,  informed  of  the  views  of  his  principals; 

That  it  is  important  to  him,  therefore,  to  reserve  provisionally  all 
their  rights,  and  especially  to  furnish  them,  by  instituting  tierce  oppo- 
sition, the  opportunity  to  intervene  in  the  discussions,  if  they  see  fit, 
under  the  terms  of  article  2,  paragraph  3,  of  the  law  of  July  1,  1893. 

For  these  reasons,  [he  asks]  to  be  admitted  in  his  said  character  as  a 
tiers  opposant  to  the  execution  of  the  judgment  aforesaid  of  June  29 
last;  on  the  merits  [he  asks]  to  have  a  determination  as  may  be  proper 
after  the  tribunal  shall  receive  information  as  to  the  merits  of  the  tierce 
opposition; 

[Asks]  U)  have  M.  Gautron,  in  his  said  character,  condemned  in  all 
the  costs. 

[Gautron  answers,  claiming  that  the  purely  formal  tierce  opposition 
should  not  be  allowed,  as  it  is  very  urgent  for  him  to  arrive  at  the  con- 
stitution of  the  new  company  and  to  avoid  forfeiture  of  the  concession. 
He  asks  accordingly  to  have  Leman]uis  declared  inadmissible.] 

Paragraph  2.  Defense  by  the  tierce  opposition,  of  M.  Lemarquis,  in 
his  said  character,  to  the  judgment  of  June  29, 1894,  which  approves  the 
contract  containing  the  eventual  cession  to  the  General  Company,  the 
Cr(^'dit  Lyonnais,  and  to  the  Credit  Industriel  and  Commercial  of  545 
lottery  bonds  of  the  Universal  Panama  Canal  Company. 

According  to  document  of  Fabre,  bailiff  at  Paris,  dated  July  7,  1894, 
M.  Lemarquis,  in  his  said  character,  gave  notification  to  M.  Gautron,  in 
his  said  character,  to  appear  within  eight  full  days  before  the  fiwt 
chamber  of  tlie  tribunal,  in  order  that; 

Whereas,  on  the  29th  of  June,  1894,  there  was  entered  a  judgment 
of  the  firHtchaml)er  of  the  civil  tribunal  of  the  Seine,  which  pronounced 
approval  of  the  contract  containing  an  eventual  cession  by  M.  Gautron, 
as  liquidator  of  the  Panama  Company,  to  the  General  Company,  the 
Cr^^'dit  Lyonnais,  and  to  tlie  Credit  Industriel  and  Commercial,  of  545 
lottery  lionds  of  the  said  company. 

And  moreover,  for  the  reasons  already  stated  in  the  tierce  opposition 
to  the  judgment  which  approves  the  contribution  of  M.  Gautron  to  the 
New  Panama  Company,  as  mentione<i  above; 

In  due  form,  [asks]  to  have  M.  Ixmianjuis,  in  his  said  character, 
received  as  a  tiers  opposant  to  the  judgment  aforesaid  of  the  29th  of 
June,  1894; 

On  the  merits,  to  have  a  decision  as  may  be  right  on  the  merits  of  the 
tierce  opposition  after  information  shall  be  furnished  to  the  tribunal; 

To  have  M.  Gautron  condemned  in  the  costs  in  any  event. 

[To  this  Gautron  responded,  asking  (after  again  speaking  of  the 
urgency  of  arriving  at  the  constitution  of  the  new  company  before  the 
expiration  of  the  prorogued  conce^ion)  for  the  rejection  of  Lemarquis*8 
tierce  opposition,  and  a  decision  that  the  judgment  of  approval  should 
be  executed.] 

Paragraph  3.  Defense  by  tierce  opposition  of  M.  Couaillier  to  the  three 
judgments  of  June  29,  1894. 
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According  to  document  of  Gillet,  bailiff  at  Paris,  dated  July  26,  1894, 
M.  Couaillier  caused  notification  to  be  served  upon  M.  Gautron,  in  his 
aforesaid  character; 

To  appear  on  Thursday,  the  2d  of  August,  1894,  before  the  first  cham- 
ber of  the  civil  tribunal  of  the  Seine  in  order  that; 

Whereas,  he  is  owner  of  three  bonds  of  600  francs,  5  per  cent  of  the 
Tniversal  Company  of  the  Interoceanic  Canal  of  Panama,  numbers 
41,746  to  41,748,  and  of  a  share  of  stock  of  the  said  company,  number 
335,973; 

That  in  those  characters  he  has  the  right  to  enter  tierce  opposition  to 
the  judgments  rendered  by  the  first  chamber  the  29th  of  June,  which 
have  approved: 

First  The  by-laws  of  the  New  Panama  Company  constituted  by 
M.  (iautron,  liquidator  of  the  old  company,  and  by  other  persons. 

Second.  The  settlement  made  between  it  and  M.  Kiffel. 

Third.  The  agreement  entered  into  between  him  and  three  establish- 
ments of  credit 

^Paragraph  first.  As  to  the  document  constituting  the  company:  That 
this  document  establishes  the  by-laws  of  a  new  company  called  the 
Universal  Company  of  the  Canal  of  Panama;  that  according  to  the 
terms  of  that  document  M.  Gautron  contributes  in  his  aforesaid  char- 
acter to  the  new  company,  especially  the  rights  of  all  kinds,  shares  of 
ownership  whatsoever  of  the  company  of  which  he  is  liquidator  as  to 
the  railroad  from  Panama  to  Colon,  operated  by  an  American  company 
called  the  Panama  Railroad  Company,  with  the  condition  of  forfeit- 
ure that  the  canal  shall  be  terminated  in  the  time  fixed  by  the  act  of 
concession; 

That  moreover  the  by-laws  provide  that  if  a  meeting,  which  is  pro- 
vided for  by  article  75,  does  not  take  the  necessary  measures  for  the 
accomplishment  of  the  canal,  or  if  the  measures  so  taken  by  it  do  not 
succeed,  the  said  rights  as  to  the  railroad  shall  remain  acquired  by  the 
new  company,  on  trying  a  sum  of  20,000,000  by  way  of  indemnity,  and 
in  that  c^ase  the  part  of  the  profits  to  go  to  the  liquidation  will  be  the 
one-half  of  the  profits  of  the  new  company; 

That  it  is  impossible  to  admit  that  the  Panama  Railroad,  which  con- 
stitutes the  most  considerable  element  of  the  assets  of  the  liquidation, 
can  Ije  abandoned,  even  conditionally,  for  a  sum  of  20,000,000,  since  it 
has  cost  more  than  93,000,000  to  the  company  in  liquidation,  and  that 
its  normal  traffic  has  reached,  from  1874  to  1880,  that  is  in  six  years,  for 
the  70,000  shares  of  50  francs  each,  99  per  cent  dividend,  in  addition  to 
an  annual  interest  of  5  per  cent; 

That  it  is  to  be  remarked  that  thene  20,000,000  will  be  taken  from  the 
resources  of  the  new  company,  which  have  l)een  furnished  them  in 
great  part  by  the  liquidation  of  the  old  company; 

That  such  an  abandonment  ought  to  result  from  the  single  fact  of  a 
recognition  at  some  time  that  the  canal  is  not  susceptible  of  construction; 

That  the  new  comi>any  will  ever  have  an  interest  in  sacriHcing  the 
canal  to  continue  the  profitable  operation  of  the  railroad;  that  all  the 
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projects  of  reconstitution  of  the  Panama  affair  have  had  up  to  the  present 
for  their  basis  the  ownership  of  the  Panama  Railroad  in  the  patrimony 
of  the  liquidation.  If  these  companies  do  not  arrive  at  the  accomplish- 
ment of  the  canal,  this  ceasion  of  the  railroad  will  be  disadvantageous. 

Paragraph  2.  Eiffel  agreement:  That  by  another  judgment  of  the  same 
day,  of  the  first  chaml)er,  the  civil  tribunal  of  the  Seine  approved  a 
transaction  had  between  M.  Gautron,  in  his  character  aforesaid,  and 
M.  Eiffel,  by  the  terms  of  which  the  latter  agreed  to  subscribe  shares  to 
the  value  of  10,000,000  in  any  new  company  having  for  its  object  the 
reconstitution  of  the  work  of  Panama,  and  in  which  it  has  been  further 
agreed  that  for  the  bills  of  exchange,  of  which  he  is  the  holder,  M.  Eiffel 
shall  receive  in  payment  lottery  bonds  of  the  company  in  liquidation, 
entirely  paid  up,  calculated  at  126  francs; 

That  by  means  of  the  making  of  those  agreements  all  litigation  pend- 
ing between  M.  Eiffel  and  the  Panama  Company  was  to  be  ended; 

That  this  transaction  is  contrary  to  the  interests  of  the  liquidation; 
that  not  only  the  credits  of  M.  Eiffel  are  illusory,  but  that  he  ought  to 
restore,  without  any  compensation,  considerable  sums; 

That  in  any  event  it  is  inadmissible  that  M.  Eiffel  can  free  himself  by 
a  transaction  from  restitutions  which  are  at  his  charge,  by  means  of  a 
subscription  to  shares,  which,  the  day  after  the  constitution  of  the  com- 
pany, he  can  resell  to  the  public,  perhaps  even  at  a  premium; 

That  the  spirit  of  the  law  of  July  1,  1893,  indicates  that  the  restitu- 
tions to  be  made  by  the  debtors  of  the  company  ought  to  be  made  in 
money  deposited  at  the  Bureau  of  Deposits  and  CJonsignments  and  dis- 
tributed among  the  company  creditors; 

That  consequently  the  transaction  had  with  M.  Eiffel  is  prejudicial  to 
the  interests  of  the  company  in  liquidation. 

Paragraph  3.  Agreements  with  the  three  credit  companies. 

That,  by  a  third  judgment,  the  civil  tribunal  of  the  Seine  approved  an 
agreement  made  between  M.  Gautron,  in  his  character  aforesaid,  and 
the  three  credit  establishments,  the  Credit  Lyonnais,  the  general  com- 
pany to  advance  the  development  of  industry  and  commerce,  and  the 
general  company  of  the  Credit  Industriel  and  Commercial; 

That,  by  the  terms  of  this  agreement,  M.  Gautron  sells  conditionally 
to  those  establishments  of  credit  lottery  l)ond8  of  the  company  in  liqui- 
dation, and  this  up  to  a  maximum  number  of  545,000  bonds,  at  90  francs 
each; 

That  it  is  inadmissible  that  the  liquidator  should  abandon^at  the  price 
of  90  francs  these  lottery  bonds,  which  are  quoted  on  the  Bourse  at  125 
francs,  and  which  he  himself  transfers  to  M.  Eiffel  at  the  price  of  125 
francs; 

That,  besides,  these  lottery  bonds  are  susceptible  of  returning  to  their 
value  of  issue,  viz,  360  francs; 

That,  on  the  other  hand,  the  law  of  July  15,  1889,  which  authorized 
the  liquidator  to  negotiate  the  lottery  bonds  not  yet  placed,  without 
limitation  of  price  or  of  interest,  has  given  that  authorization  only  upon 
the  following  conditions: 
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'*  In  case  the  liquidator  shall  make  contribution  or  cession  of  all  or 
part  of  the  liquidation  [sic]  to  a  company  created  for  the  accomplish- 
ment of  the  canal  (an  hypothesis  which  is  realized),  the  new  company 
will  not  be  able  to  issue  the  bonds  at  that  time  not  placed  on  the  terms, 
except  on  the  conditions  determined  by  the  law  of  1888,  as  regards  the 
minimum  of  the  price  of  issue  and  as  to  interest." 

That  by  the  terms  of  this  law  the  cost  at  issue  can  not  be  less  than 
360  francs,  comprising  the  60  francs  reserved  for  the  payment  of  prizes 
and  sinking  and  the  annual  interest,  to  descend  [sic]  below  3  per  cent 
of  the  nominal  capital; 

That  thus  the  cession  at  a  low  price  of  those  bonds  made  by  the  liqui- 
dation is  contrary  to  law; 

That  moreover  the  appearer,  far  from  disapproving  the  project  of  the 
reconstitutiou  of  the  work  of  Panama,  is  quite  ready  to  give  his  adhesion 
as  concerns  that  to  any  combination  which  will  aasure  respect  for  the 
law,  safeguard  the  patrimony  of  the  liquidation,  and  favor  the  accom- 
plishment of  the  canal; 

That  this  end  can  l)e  attained  without  more  than  the  resources  of  the 
liquidation; 

For  Chese  reasons  [he  asks]  to  be  received  as  tiers  opposant  to  the 
three  judgments  aforesaid; 

To  have  the  three  judgments  in  question  declared  void  and  of  no 
effect; 

Consequently,  to  have  refused  the  approval  of  the  by-laws  of  the  New 
Panama  Canal  Company  made  before  Lefebvre  and  his  colleague, 
notaries  at  Paris,  June  26,  1894,  of  the  transaction  with  M.  Eiffel,  and 
of  the  agreement  entered  into  with  the  Credit  Lyonnais,  the  General 
Company,  and  the  Credit  Industriel  and  Commercial; 

To  have  the  costs  allowe<l; 

By  a  document  of  the  Palace,  dated  July  31,  1894,  recorded,  M.  de 
Bi^ville,  advocate  of  M.  Gautron,  in  his  character  aforesaid,  served  upon 
Me.  Legrand,  solicitor  of  M.  Couaillier,  his  conclusions  or  brief,  asking 
that  it  may  please  the  tribunal: 

That,  after  Yiavlng  thus  given  his  adhesion  to  the  principle  of  recon- 
stitutiou of  the  Panama  Company,  the  tiers  opposant  may  abstain  from 
indicating  the  means  of  attaining  the  threefold  end  which  he  proposes; 

That  he  may  limit  himself  to  criticising  the  combination  offered  by 
the  liquidator  for  the  acceptance  of  the  bondholders; 

As  for  what  concerns  the  contribution  to  the  New  Panama  Canal 
Company: 

Whereas  these  observations  of  M.  Couaillier  have  not  escaped  the 
attention  of  the  liquidator  of  the  Panama  Company;  and  that  all  the 
efforts  as  well  of  the  predecessors  as  of  himself  have  been  given  to 
defending  the  patrimony  of  the  liquidation,  and  especially  its  rights  in 
the  Panama  Railroad;  that  the  tiers  opposant  himself  recognizes  in 
referring  to  them  that  the  preceding  projects  of  reconstitutiou  reserved 
to  the  liquidation  the  ownership  of  its  rights  in  the  Panama  Railroad,  if 
the  canal  should  not  be  finished; 
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But,  whereaa,  those  projects  have  not  resulted  in  anything; 

That  the  date  for  the  expiration  of  the  period  allowed  in  the  proroga- 
tion of  the  concession  is  imminent; 

Whereas,  to  attract  large  capital  to  attempt  anew  the  piercing  of  the 
isthmus,  it  has  l^een  indispensable  to  give  it  confidence  in  the  enterprise; 

Whereas,  while  doing  what  that  necessity  requires,  M.  Gautron,  in 
his  character  aforesaid,  has  reserved  to  the  liquidation  one-half  of  the 
profits  to  be  received  in  carrying  on  the  railroad; 

That,  under  the  circumstances,  it  is  for  the  bondholders  either  to 
accept  the  (combination  proposed,  or  to  renounce  all  hope  of  reviving 
the  matter,  and  to  proceed  purely  and  simply  to  realization  and  to  the 
distribution  of  the  assets  realized; 

Whereas  it  is  not  serious  to  pretend  that  'the  accomplishment  of  the 
canal  can  be  attained  with  the  mere  resources  of  the  liquidation; 

As  to  what  concerns  the  Eiffel  transaction: 

Whereas  the  credits  of  M.  Eiffel,  on  account  of  the  works  which  he 
has  executed  during  the  liquidation,  can  not  be  denied; 

Whereas  in  his  estimates  M.  Couaillier  takes  no  account  either  of  tlie 
difficulties  of  litigation  or  of  the  chances  of  recovery; 

Whereas  the  Eiffel  transaction  has  already  been  approved  by  judg- 
ment of  May  11,  1894,  noth  withstanding  the  intervention  of  the  bond- 
holder, M.  Pinchot,  an  intervention  soon  abandoned  by  him; 

Considering,  finally,  that  article  313  provides:  *' The  shares  shall  be 
in  the  names  of  the  holders  [not  to  bearer]  until  they  are  entirely  paid 
up,  in  confonnity  with  the  law  of  August  1,  1893." 

Besides,  no  share  cau  be  negotiated  and  the  council  of  administration 
can  not  authorize  the  transfer  until  it  is  fully  paid  up; 

That  it  is  necessary,  then,  for  M.  Eiffel  to  risk  a  capital  of  10,000,000 
to  pay  up  his  shares  before  he  can  negotiate  them; 

Whereas  there  is  nothing  in  the  law  of  July  1,  1893,  that  forbids  the 
liquidator  or  the  mandataire  of  the  bondholders  to  enter  into  trans- 
actions, provided  they  comply  with  the  provisions  of  that  law. 

As  for  what  concerns  the  sale  of  lottery  bonds: 

Whereas  the  first  complaint  of  the  tiers  opposant  falls  before  this  ob- 
servation; that  the  price  of  90  francs  has  been  fixed  on  account  of  the 
number  of  the  lottery  bonds  to  be  sold; 

That  this  sale  is  purely  within  the  rights  of  M.  Gautron  in  his  said 
character,  and  that  the  liquidator  is  interested  in  offering  the  bonds  at 
the  same  price  and  under  the  same  conditions,  and  in  preference  to 
shareholders  and  bondholders  of  the  Panama  company  in  liquidation. 

Whereas  it  is  not  correct  to  say  that  this  sale  is  contrary  to  the  special 
laws  regulating  the  Panama  company; 

Whereas  the  law  of  July  15,  1889,  authorized  the  liquidator  to  nego- 
tiate, without  limitation  of  price  and  without  interest,  the  lottery  bonds, 
the  issue  of  which  was  authorize<i  by  the  law  of  June  8, 1888,  and  which 
were  not  yet  issued  on  the  4th  of  February,  1889; 

That  it  is  only  in  o^se  the  liijuidator  should  make  contribution  or 
cession  of  the  w^hole  or  part  of  the  assets  of  the  liquidation  that  the  new 
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company  would  not  be  able  to  issue  the  bonds  at  that  time  not  issued 
otherwise  than  under  the  conditions  determined  by  the  law  of  June  8, 
1888,  BO  far  as  concerns  the  minimum  price  and  the  interest; 

Whereas  this  last  event  has  not  taken  place;  that  it  is  the  liquidator 
who  realizes  on  the  lottery  bonds  and  not  the  new  company,  which  is 
not  yet  definitively  constituted; 

That,  consequently,  this  realization  is  free  from  the  conditions  of  lim- 
itation of  price  and  of  the  fixing  of  interest,  under  the  terms  of  the  first 
paragraph  of  the  first  article  of  the  law  of  July  16, 1889; 

For  these  reasons  [he  asks]  to  have  M.  Couaillier  declared  inadmis- 
sible, and  in  any  event  unfounded  in  his  tierce  opposition  to  the  three 
judgments  of  approval  rendered  by  this  chamber  on  June  29,  1894, 
recorded; 

In  doing  that,  to  declare  that  the  said  judgments  shall  have  their  full 
and  entire  effect,  and  to  condemn  M.  Couaillier  in  all  the  costs,  allow- 
ance being  made  for  the  fees  of  Me.  de  Bi^ville,  solicitor. 

Paragraph  4.  Defense  by  intervention  of  M.  Muracciole.  According 
to  document  of  the  Palace,  dated  February  28,  1894,  Me.  Dumesnil, 
solicitor,  constituted  on  behalf  of  M.  Muracciole,  submitted  conclusions 
showing  his  constitution  as  solicitor  and  asking  that  it  might  please  the 
tribunal; 

Whereas  the  assets  of  the  Panama  Company,  which  the  execution  of 
these  agreements  exposes  to  new  risks,  constitutes  the  gage  of  the  cred- 
itors of  the  old  company,  and  it  can  not  belong  to  the  liquidator,  who 
represents  the  shareholders  but  not  the  creditors,  to  dispose  of  that  gage 
HO  long  &s  he  has  not  paid  the  creditors  interested  in  it; 

Whereas  the  ap|>earer  is  a  creditor  of  the  Universal  Company  of  the 
Panama  Canal  by  virtue  of  judgments  date<i  April  11,  1891^,  which  have 
passed  into  the  condition  of  res  judicata; 

That  he  is  master  of  his  righte,  and  that  he  intends  to  exercise  them 
upon  the  assets,  such  as  they  are  to-day,  without  submitting  to  the  risks 
of  new  combinations; 

That,  if  it  suits  the  interests  of  the  shareholders,  who  have  nothing  to 
claim,  that,  after  tlie  extinction  of  the  riglits  of  the  creditors,  some  bond- 
holders may  constitute  themselves  as  a  company  to  expose  the  gage  of  the 
creditors  in  a  new  adventure,  in  which  they  have  everything  to  gain 
and  nothing  to  lose,  the  interest  of  the  creditors  is  altogether  different, 
and  that  it  can  not  l)elong  to  the  shareholders  to  put  a  check  to  their 
right,  respect  for  which  is  obligatory  upon  all,  and  more  especially 
when  the  creditor  has  an  ordinary  credit  verified  l)y  judgment,  the 
l)eneficiary  of  which  in  the  last  analysis  has  place<l  confidence  in  the 
company  capital  and  in  the  associates; 

Whereas  the  right  of  tierce  opposition,  reserved  by  article  11  of  the 
law  of  July  1,  1893,  is  moreover  reserved  by  the  judgments  themselves, 
so  that  the  present  pleading  is  as  admissible  in  law  as  it  is  just  in  its 
foundation; 

That  M.  Couaillier,  having  introduce*!  a  principal  demand  of  tierce 
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opposition  to  these  three  judgments,  the  appearer  intends  to  inten^ene 
in  the  said  proceeding; 

For  these  reasons  [he  asks]  that  the  appearer  may  l)e  received  as  an 
intervenor  in  the  pending  proceeding  of  tierce  opposition  between  the 
parties; 

In  doing  this  to  have  himself  declared  a  tierce  opposant  to  the  three 
judgments  of  June  29,  1894; 

To  have  it  declared  that  those  judgments  are  without  effect  and  void; 

To  have  prohibited  the  execution  of  the  agreements  approved  by  the 
said  judgments,  and  this  on  pain  of  being  personally  responsible  for  the 
credit  of  M.  Muracciole,  both  principal  and  interest; 

To  have  it  ordered  that  the  assets  realized  and  to  be  realized  shall 
remain  unchanged,  subject  to  the  credit  of  the  appearer,  and  that  they 
may  not  be  exposed  to  the  risks  of  any  enterprises; 

And  to  have  the  costs  adjudged,  with  allowance  of  fees  of  Me. 
Dumesnil,  solicitor; 

By  document  of  the  Palace,  dated  July  31,  1894,  Me.  de  Bi^.ville, 
solicitor  of  M.  Gautron,  in  his  character  aforesaid,  served  upon  the 
solicitors  in  the  case  conclusions  asking  that  it  might  please  the  tribunal 
that  the  law  has  organized  a  special  regulation  of  the  liquidation  of  the 
Panama  Company; 

That  following  the  spirit  of  judicial  liquidation  and  bankruptcy  in 
commercial  matters,  it  has  subordinated  the  exercise  of  individual  rights 
to  the  general  interests; 

That,  consequently,  it  has  suspended,  from  the  promulgation  of  the 
said  law,  all  suits  in  course,  begun  either  by  holders  of  bonds  or  by  any 
creditors,  a«  well  as  all  proceedings  for  taking  possession  of  property  or 
exet^ution,  even  those  actually  in  course,  against  the  properties,  movable 
or  immovable,  belonging  to  the  said  company; 

That  whereas  article  10  provides  expressly  for  the  cession  or  contribu- 
tion of  the  whole  or  the  part  of  the  company  assets  by  the  liquidation  of 
the  Universal  Comimny  of  the  Interoceanic  Canal  of  Panama; 

That  the  said  article  only  requires  the  liquidator  to  submit  all  acts  of 
realization  of  the  assets  and  all  contracts  carrying  cession  or  contribu- 
tion to  the  civil  tribunal  of  the  Seine,  which  is  to  decide  in  public 
session  upon  the  report  of  a  judge; 

That,  finally,  every  judgment  of  approval  is  to  be  published,  and  can 
be  attacked  by  tierce  opposition; 

Whereas  it  results  from  these  provisions  that  if  M.  Muracciole  has  the 
right  to  come  and  produce  before  the  tribunal  the  reasons  which  make 
him  consider  as  disadvantageous  the  combination  for  the  reconstitution 
of  the  Panama  Canal  Company,  he  can  not  oppose  the  transactions 
approved  with  an  objection  of  principle  drawn  from  the  ordinary  law; 

For  these  reasons  [he  asks]  to  have  it  declared  that  the  intervention 
of  M.  Muracciole  is  inadmissible  in  law,  and  to  declare  him  unfounded 
on  the  merits  in  his  tierce  opposition  to  the  three  judgments  of  approval 
rendered  by  this  chamljer  on  June  29,  1894,  recorded; 

In  doing  this,  to  declare  that  the  said  judgments  shail  have  their  full 
and  entire  effect; 
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And  to  condemn  M.  Muracciole  in  the  costs,  with  the  allowance  of  the 
fee  of  M.  de  Bi^ville. 

Paragragh  5.  Defense  hy  intervention  of  M.  Duhamel  and  consorts. 

According  to  the  document  of  the  Palace  dated  August  1,  1894,  Me. 
Ernest  Jacob,  solicitor  of  M.  Duhamel  and  consorts,  served  upon  Me.  de 
Bi^ville,  solicitor  of  M.  Gautron,  in  his  character  aforesaid,  conclusions 
in  which  he  constitutes  himself  for  M.  Duhamel  and  consorts,  and  asking 
that  it  may  please  the  tribunal: 

Whereas  the  appearers,  holders  of  4,000  bonds  of  the  Panama  Company, 
have  the  right  to  intervene  in  the  case  in  order  to  resist  the  demand  of 
the  said  M.  Couaillier; 

Whereas  the  different  agreements  made  by  the  liquidator  are  in  con- 
formity with  the  interests  of  the  Panama  bondholders; 

That,  on  the  other  hand,  the  demand  of  Couaillier  would  result  in  a 
liquidation  disastrous  and  injurious  to  the  bondholders; 

That,  under  these  circumstances,  the  appearers  unite  with  Gautron,  , 
in  his  said  character,  to  ask  the  rejection  of  the  tierce  opposition  insti- 
tuted by  M.  Couaillier; 

For  these  reasons  [they  ask]  that  they  may  be  received  as  intervenors 
in  the  cause  pending  between  MM.  Couaillier  and  Gautron; 

On  the  merits,  to  have  it  declared  that  the  tierce  opposition  should 
be  rejected; 

Declared,  consequently,  that  M.  Couaillier  is  inadmissible,  or,  at  all 
events,  unfounded  in  his  demands  to  dismiss  them,  and  to  have  him 
condemned  in  the  costs,  including  those  of  the  intervention,  with  allow- 
ances of  the  fee  of  M.  Eniest  Jacob,  solicitor. 

By  document  of  the  Palace,  dated  August  1,  1894,  Me.  Ernest  Jacob 
gave  notice  to  Me.  de  Bi^ville  for  the  session  of  August  2,  1894.  By  a 
last  document  of  the  Palace  of  August  2,  1894,  Me.  de  Bi^ville,  solicitor 
of  M.  Gautron,  in  his  said  character,  submitteci  conclusions  asking  that 
it  might  please  the  tribunal: 

To  sustain  M.  Gautron,  in  his  said  character,  in  declaring  proper  the 
inter\'ention  of  M.  Duhamel  and  consorts,  and  to  condemn  M.  Couail- 
lier in  the  costs,  with  allowance  of  fees  to  M.  de  Bi^ville. 

Paragraph  6.  Joining  of  the  proceedings.  In  this  condition  of  the 
case,  the  different  demands  in  tierce  opposition  and  interventions  have 
been  joined  and  put  in  order  for  the  session  of  this  day,  at  which  the 
advocates  of  the  parties,  assisted  by  their  solicitors,  have  presented 
themselves  at  the  bar,  and  explained  orally  the  conclusions  previously 
submitted  by  them,  and  have. asked  judgment  for  their  respectfve 
clients. 

The  public  minister  has  been  heard  in  his  conclusions  and  observations. 

In  this  condition,  the  affair  presents  for  judgment  the  following 
questions: 

POINTS  OF   LAW. 

Should  the  tribunal,  as  a  matter  of  law,  receive  M.  Lemarquis  in  his 
said  character  as  tiers  opposant  to  the  judgment  of  June  29,  1894? 
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[The  other  questions  are  then  formally  stated,  and  the  tribunal  nam  .s 
over  the  advocates  who  argued  the  matter,  and  proceeds:] 

The  causes  being  joined  on  account  of  their  relations  with  each  other 
and  determining  upon  the  whole  by  one  and  the  same  judgment,  in  an 
ordinary  matter  and  in  first  resort; 

Considering  that  by  the  terms  of  article  6  of  the  by-laws  of  the  com- 
pany formed  for  the  accomplishment  of  the  Panama  Canal,  according 
to  a  document  fnade  July  26,  1894,  before  Lefebvre  and  his  colleague, 
notaries  at  Paris,  Gautron  in  his  character  of  liquidator  of  the  Universal 
Company  of  the  Interoceanic  Canal  of  Panama,  declares  that  he  con- 
tributes to  the  new  company  on  the  conditions  indicated  in  the  said 
by-laws,  to  wit: 

First  [quoting  article  5] .  That  with  a  view  to  obtaining  the  concurrence 
necessary  in  the  subscription  of  the  capital  of  the  company  for  the 
accomplishment  of  the  canal,  and  to  assure  the  acquisition  of  the  neces- 
sary funds  which  will  have  to  be  paid  out  in  that  case,  Gautron  has 
requested  the  financial  aid  of  the  General  Company,  the  Credit  Lyonnais, 
and  the  Cr^»dit  Company  Industriel  and  Commercial; 

That  by  non-notarial  documents,  dated  June  26, 1894,  recorded,  these 
three  establishments  promised  to  buy  from  him  in  the  case  provided 
for,  and  each  one  in  a  proportion  agreed  upon,  for  the  price  of  90  francs 
per  bond,  lottery  bonds  of  the  Interoceanic  Canal  Company  entirely 
paid  up  or  freed  with  regard  to  the  civil  company,  and  these  to  the 
extent  of  a  iiiaxiinum  quantity  of  545,000  Ixjnds; 

That,  finally,  by  the  terms  of  the  transa(;tion,  had  the  26th  of  Janu- 
ary, 1894,  between  the  liquidator  of  the  Panama  Canal  Company  and. 
the  mandataire  of  tlie  bondholders  and  Gustave  luffel,  by  which  the 
latter  agree<l  Xjo  subscribe  shares  up  to  the  amount  of  10,000,000  in  any 
new  coinpany  having  for  its  object  the  reconstitution  of  the  work  of 
Panama,  it  was  agreed  that  in  case  that  subscription  should  be  realized 
Eiffel  should  receive  in  payment  of  the  bills  of  exchange  he  held  on 
account  of  the  work  which  he  had  done  for  the  benefit  of  the  liquida- 
tion, a  corresponding  quantity  of  lottery  bonds  entirely  paid  up  and 
freed,  and  calculated  at  125  francs  per  bond; 

That  for  the  case  on  the  contrary  in  which  a  new  company  shall  not 
be  constituted,  Eiffel  engages  himself  to  pay  to  the  liquidator  the  net 
sum  of  5,000,000  francs  and  abandon  the  bills,  the  liquidation  on  its 
side,  abandoning  5,755  tons  of  iron,  etc.,  deposited  in  his  warehouses; 

Considering  that,  according  to  the  judgment  of  this  chamber  dated 
June  29,  1894,  recorded,  the  tribunal  has,  on  the  demand  of  (^autron 
as  liquidator,  approved  the  acts  above  analyzed  so  far  as  they  carry: 

The  first,  a  contribution  made  by  the  liquidator  to  the  company  of 
(•onstruction  and  the  two  others  realizations  of  the  assets; 

That  these  judgments  have  been  published  in  the  Official  Journal  and 
in  the  Official  Journal  (edition  of  the  Commune)  of  the  Ist  of  July, 
1894; 

That  tierce  opposition  .has  been  introduced  by  Lemarquis,  manda- 
taire of  the  bondholders,  and  Couaillier,  stockholder  of  the  Universal 
Company,  and  bondholder  of  that  company; 
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That  Muracciole,  creditor  of  the  liquidation,  has  intervene<l  in  the 
tierce  opposition  of  Couaillier,  in  which  he  has  joined; 

That  Duhamel  and  others,  as  bondholders,  have  intervened  in  the  said 
tierce  oppositions,  and  concUided  in  favor  of  their  rejection; 

Considering  that  the  said  tierce  opposition  and  intervention  are 
admissible  under  the  terms  of  Article  11  of  the  law  of  July  1,  1893; 

On  the  merits: 

As  for  the  tierce  opposition  of  Lemarquis  as  mandataire; 

Considering  that  it  has  no  object  except  to  reserve  the  rights  of  the 
bondholders  and  enable  them  to  intervene  if  they  see  fit; 

That  except  Couaillier,  holder  ol  three  bonds  only,  none  of  them 
have  made  use  of  that  opportunity; 

That  it  results  from  the  documents  submitted  by  Lemarquis,  and 
especially  from  the  correspondence  of  the  bondholders,  tha{  they  are 
by  a  very  large  majority  favorable  to  the  proposed  combination; 

That  a  very  small  number  of  these  bondholders  have  pronounced  in 
favor  of  the  distribution  of  the  assets,  which  distribution  could  give  to 
each  of  those  interested  but  a  very  small  dividend  and  would  neces- 
sarily carry  with  it  the  forfeiture  of  the  concession,  the  definitive 
abandonment  of  the  enterprise,  and  the  loss  without  compensation  of 
the  works  already  made,  of  the  immovable  property,  and  of  the  greater 
part  of  the  materiel; 

That,  under  these  circumstances,  M;  Lemarquis  has  justly  believed 
himself  authorized  to  join  in  the  demand  for  approval  made  by  Gautron, 
which  he  has  done  at  the  session. 

As  for  the  tierce  opposition  of  Couaillier: 

Considering  that,  far  from  claiming  distribution  of  the  assets  and 
opposing  the  continuation  of  the  canal  enterprise,  Couaillier  declares 
himself  ready  to  give  his  own  adhesion  to  any  combination  for  its  acv 
complishment; 

That  he  contends  only  that  this  end  will  be  attained  with  no  more 
than  the  resources  of  the  liquidation,  without  its  being  necessary  to  get 
rid  of  part  of  the  assets  for  the  benefit  of  the  new  company,  a  getting 
rid  the  legality  of  which  and  the  advantages  of  which  he  disputes, 
especially  as  regards  the  rights  of  the  liquidation  in  the  railroad  from 
Panama  to  Colon,  and  whereof  he  criticises  the  stipulations; 

Considering  that  none  of  the  combinations  attempted  since  1889 
under  divers  forms  for  the  reconstitution  of  the  work  of  Panama  has 
resulted  in  anything; 

That  it  would  be  idle  to  inquire  whether  one  or  another  of  them  would 
have  been  more  advantageous  if  it  had  been  possible  to  realize  them ; 

That  by  the  very  force  of  things,  and  in  view  of  the  imminence  of 
the  date  fixed  for  the  forfeiture  of  the  concession,  the  approval  of  the 
contract  submitted  to  the  tribunal  can  alone  prevent  that  forfeiture; 

That  if  the  liquidator  recommences  the  work  at  the  risk  and  peril 
of  the  liquidation,  as  the  tiers  opposant  seems  to  think  proper,  he  will 
manifestly  exceed  the  powers  conferred  by  the  judgments  appointing 
him  and  by  the  law  of  July  1,  1893; 
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That  he  would  fatally  absorb  all  the  resources  of  the  liquidation,  and 
expose  himself  to  a  certain  check,  since  the  canal  can  not  be  constructed 
without  a  new  appeal  for  funds  which  a  dissolved  company  can  not 
make  with  any  chance  of  success; 

That,  on  the  contrary,  the  acts  of  contribution  and  of  realization  of 
assets,  the  approval  of  which  is  asked,  are  within  the  powers  of  the 
liquidator;  that  their  legality  can  not  be  seriously  disputed;  that  their 
opportuneness  is  not  less  evident; 

That  the  preceding  attempts  have  all  failed  by  reason  of  obstacles 
which  their  authors  have  met  with  when  they  attempted  to  get  the 
capital  necessary  to  recommence  the  work; 

That  it  would  be  chimerical,  before  recommencing  that  work,  and 
without  waiting  for  the  practical  demonstration  by  serious  experiments 
of  the  p^ibilities  of  accomplishing  the  work,  to  count  upon  outside 
aid  which  would  continue  to  keep  away  or  oppose  to  the  liquidation 
unacceptable  requirements;  but  it  is  It^timate  to  hope  that  such  an 
experiment  will  revive  confidence,  and  will  dispose  the  national  savings 
to  new  sacrifices; 

That  the  liquidator  should  not  be  complained  of,  then,  for  having 
consecrated  to  the  work  undertaken  by  the  new  company  a  part  of  the 
resources  of  the  liquidation,  and  still  less  for  having  interested  in  its 
success  financial  establishments  whose  concurrence  will  be  necessary  for 
new  appeals  for  capital; 

Considering  as  to  what  concerns  especially  the  contribution  of  the 
rights  as  to  the  railroad  from  Panama  to  Colon,  that  it  Is  the  essential 
basis  and  condition  of  the  new  combination,  not  only  on  account  of  the 
necessary  correlation  of  the  two  enterprises,  but  because  it  permits 
the  assurance  of  a  legitimate  remuneration  to  the  capital  of  the  new 
company  in  case  the  accomplishment  of  the  canal  shall  be  finally  aban- 
doned; 

That  it  is  proper  to  remark  that  the  cession  of  these  rights  is  not  (but) 
conditional ; 

That  they  will  return  to  the  liquidation  if,  the  accomplishment  of  the 
canal,  having  been  decided  upon  by  the  general  meeting,  it  can  not  be 
terminated  within  the  time  fixed  by  the  act  of  concession; 

That  this  rescissionary  clause  guarantees  completely  in  that  event  the 
interests  of  the  liquidation,  and  that  no  criticism  can  be  or  is  indeed 
directed  against  the  by-laws  under  that  heading; 

That  it  is  the  same  as  to  what  concerns  the  giving  to  the  new  com- 
pany of  the  said  rights  in  the  event  of  the  accomplishment  of  the  canal; 

That  the  revenues  of  the  railroad  will  be  added,  in  that  event,  to  the 
profits  of  the  canal  and  benefit,  consequently,  the  liquidation,  which  is 
to  get  three-fifths  of  the  benefits  of  the  enterprise; 

That  if  these  rights  are  to  remain  the  property  of  the  new  company 
in  case  the  general  meeting  does  not  take  the  necessary  steps  for  the 
accomplishment  of  the  canal,  the  liquidation  will  not  receive,  in  that 
event,  as  the  tiers  opposant  seems  to  believe,  merely  an  indemnity  of 
twenty  millions  of  francs,  but  the  half  part  of  the  profits; 
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That  the  only  dedttctions  authorized  in  that  case,  being  the  expenses 
of  maintenance  and  operation  and  of  administration,  and  the  taking  out 
of  a  twentieth  for  the  reserve  fund,  the  part  of  the  new  company  in  the 
revenues  of  the  railroad  will  not  exceed  that  paid  to  the  liquidation; 

That  it  is  the  less  to  be  feared  that  the  company  will  renounce  for 
such  a  small  remuneration  the  accomplishment  of  the  canal,  with  the 
object  of  confining  itself  to  the  operation  of  the  Panama  Railroad  because 
the  works  and  the  annuities  paid  to  the  Colombian  Government  will 
have  at  that  time  absorbed  the  whole  or  the  major  part  of  its  capital  in 
such  a  way  that  the  company  will  find  that  it  has  bought  for  nearly 
80,000,000  the  half  of  the  revenue  of  the  railroad; 

That  the  apprehensions  manifested  by  Couaillier  are,  therefore,  with- 
out foundation; 

That  the  rights  as  to  the  railroad  were,  it  is  true,  bought  by  the  Pan- 
ama Company  at  93,000,000,  but  it  is  shown  that  the  price  was  consid- 
erably increased  by  the  r^ulation  and  also  that  the  revenues  of  the 
railroad  were  artificially  raised; 

That  if  it  is  legitimate  to  count  in  the  future  upon  a  remunerative 
revenue,  it  is  not  less  demonstrated  that  the  sale  en  bloc  for  20,000,000 
francs  of  the  half  of  that  revenue  constitutes  an  operation  altogether  to 
the  advantage  of  the  liquidation; 

That  it  is  proper  to  recall,  on  the  other  hand,  that  the  liquidator, 
besides  the  influence  and  the  part  of  the  profits  which  will,  in  the  con- 
tingency arising,  belong  to  him  in  his  chanu;ter  of  subscriber,  is  assured 
by  a  set  of  provisions  of  the  most  preiuse  kind  of  the  means  of  effectively 
examining  all  the  operations  of  the  new  company; 

That  without  speaking  of  the  commission  of  inspection,  provided  by 
article  5,  paragraph  4,  he  has  reserved  the  naming  of  the  half  of  the 
members  of  the  technical  commission; 

That,  finally,  the  prohibition  to  sell  shares  before  they  are  completely 
paid  up  and  the  limitation  of  the  number  of  votes  allowed  to.  each 
shareholder  in  the  general  meeting  appears  to  sufi&ciently  protect  those 
meetings  against  all  speculation; 

That  the  mandataire  of  the  bondholders  has  thought,  nevertheless, 
that  it  is  proper  to  fortify  further  the  guarantees  offered  by  the  by-laws 
to  the  liquidation,  and  has  obtaine<i  from  the  principal  subscribers, 
notably  the  Eiffel  credit  companies,  an  agreement  not  to  cede  or  negotiate 
their  shares,  until  the  commission  provided  for  by  article  75  of  the 
by-laws  shall  have  made  its  report,  and  the  general  meeting  shall  have 
pronounced  upon  the  continuation  or  stopping  of  the  works; 

That  it  is  proper  to  sanction  this  act  of  Lemarquis; 

As  for  what  concerns  the  promised  purchase  of  lottery  bonds  by  the 
credit  companies; 

Considering  that  if  the  price  of  90  francs  is  lower  than  the  present 
quotation,  it  is  suflicient  to  refute  the  objection  which  the  tierce  oppo- 
sition undertakes  to  draw  from  that  circumstance  to  remark  that  the 
course  of  the  Bourse,  subject  to  the  fluctuations  of  speculation,  can  not 
serve  as  a  basis  for  the  sale  en  bloc  of  a  considerable  lot  of  values  not 
yet  issued; 
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That  the  price  imposed  on  Eiffel  in  the  document  of  January  26, 18W, 
(tan  no  more  1x5  taken  as  a  means  of  comparison,  the  difference  between 
the  price  of  125  francs  stipulated  in  that  document  and  the  quotation  at 
that  time,  constituting  exai^tly  one  of  the  advantages  conceded  to  the 
liquidation; 

That,  on  the  other  hand,  it  is  not  necessary'  to  dwell  upon  the  objec- 
tion of  principle  drawn  from  the  law  of  July  15,  1889,  the  restriction 
invoked  not  applying  to  the  liquidator,  who  is  expressly  authorized,  on 
the  contrary,  to  issue  the  bonds  without  limitation  of  price  and  without 
interest; 

That  it  is  proper  to  observe  finally  that  the  liquidator  remains  free 
not  to  profit  by  the  unilateral  engagement  contracted  by  the  credit  com- 
panies, if  the  capital  of  the  new  company  can  be  constituted  without 
their  aid;  and,  on  the  other  hand,  that  the  interests  of  the  bondholders 
are  safeguarded  by  the  right  of  preference  which  is  reserved  to  them; 

That  the  annexed  agreement  of  June  26,  1894,  is  then  altogether  to 
their  advantage; 

As  to  the  transaction  with  Eiffel; 

Considering  that  it  has  been  approved  upon  the  advice  of  three  juris- 
ccmsults  designated  by  the  attorney  of  the  Republic; 

That  after  a  profound  examination  of  the  claim  upon  w^hich  it  has 
l)een  entered  into,  they  have  considered  that  that  transaction  was  advan- 
tageous to  the  liquidation; 

That  this  opinion  has  been  shared  by  the  chamber  of  the  council, 
whose  decision  on  that  point  is  not  susceptible  of  any  attack; 

That  articles  10  and  11  of  the  law  of  July  1,  1893,  do  not  authorize 
tien«  oppositions  except  as  to  the  stipulations  carrying  the  realization 
of  assets,  to  wit,  the  giving  in  payment  of  lottery  bonds  and  the  aban- 
donment of  the  mat^^riel; 

That  these  stipulations  have  not  l)een  critici8e<l  by  the  tiers  opposants; 

That  the  latter  is  manifestly  confuse<l  when  he  characterizes  as  illusory 
a  debt  (contracted  not  by  the  Panama  Company  but  by  the  liquidation, 
on  the  faith  and  for  the  profit  of  which  Eiffel  continued  the  works  after 
the  dissolution  of  the  company; 

That  if  the  law  of  July  1, 1893,  has  prescribed  the  deposit  at  the  caisse 
des  consignations  of  the  amount  of  the  transactions,  it  has  not  forbidden 
the  liquidator  to  receive  other  things  than  payments  in  money,  and 
especially  to  stipulate  for  his  benefit  the  right  to  be  released  from  his 
debts  in  consideration  for  the  turning  over  of  values; 

That  in  fa(!t  the  method  of  settlement  adopted  is,  as  has  l)een  said 
al)ove,  advantageous  for  the  liquidation; 

That  there  is  no  occiusion,  therefore,  even  on  this  \^\nt  to  revise  the 
approval  pronounced  by  the  judgment  of  June  29; 
As  for  what  concerns  the  intervention  of  Muracciole; 
Considering  that  the  intervenor,  creditor  of  the  Universal  Panama 
Coinimny,  by  virtue  of  a  judgment  of  April  11,  1893,  claims  that  the 
assets  as  they  are  shall  l)e  and  should  remain  the  gage  of  the  creditors 
without  its  l)eing  j>erinitted  to  the  liquidator  representing  only  the 
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shareholders  to  dispose  of  them  and  least  of  all  to  subject  them  to  the 
chances  of  any  new  enterprise; 

That  he  opposes  himself  on  this  ground  to  the  execution  of  the  con- 
tracts made  by  Gautron; 

Considering  that  this  pretension  is  contrary  as  well  to  the  text  as  to 
the  spirit  of  the  law  of  July  1,  1893; 

That  this  law  has  authorized,  in  principle,  the  liquidator  to  make, 
under  the  conditions  which  it  has  determined,  all  contributions  and 
realizations  of  assets;  that  it  intended  that  the  creditors  could  not 
oppose  these  acts  after  they  shall  have  been  approved,  as  in  conformity 
with  the  general  interest; 

That  it  is  precisely  to  prevent  them  that  it  has  suspended  their  suits 
and  execution  proceedings;  that  there  is  no  occasion  then,  to  dwell  upon 
the  tierce  opposition  of  Muracciole; 

As  for  what  concerns  the  intervention  of  Duhamel  and  consorts,  that 
it  is  proper  for  the  above  reasons  to  sustain  their  conclusions  which  ask 
for  the  rejection  of  the  tierce  opposition; 

For  these  reasons; 

The  tribunal  admits  Lemarquis  and  Couaillier  as  tiers-opposanta  to 
the  judgments  of  June  29,  1894; 

Admits  the  interventions  of  Muracciole  and  Duhamel  andotherH; 

On  the  merits:  declares  Lemarquis..  Couaillier  and  Muracciole  un- 
foundetl  in  their  tierce  oppositions; 

Orders  the  said  judgments  to  be  given  their  full  and  entire  effect; 

Approves,  nevertheless,  Lemawiuis'  engagement  with  the  Eiffel  credit 
companies  and  other  companies  concerning  the  time  when  the  shares 
8ul)8cribed  by  them  may  be  negotiated; 

Applies  to  Leman^uis,  Couaillier  and  Muracciole  article  479  of  the 
Code  of  Civil  Procedure; 

Consequently  condemns  them  each  to  a  fine  of  50  francs,  combines 
the  costs,  which  include  the  expenses  of  Duhamel  and  consorts; 

Condemns  Couaillier  and  Muracciole  in  the  said  costs  to  the  amount 
of  a  third  for  each; 

Declares  that  the  other  third  shall  be  l)oriie  by  lemarquis  as  manda- 
taire; 

Makes  allowance  to  de  Bieville  and  Jacob,  solicitors,  of  their  fees. 
(Signed)  Boudouin  and  Larniek. 

Done  and  adjudged  in  public  session,  etc. 


EXHIBIT  M. 

REPORT  OF  OCTOBER  8,  1894,  OF  COMMISSAIRES  APPOINTED 
BY  THE  NEW  PANAMA  CANAL  COMPANY  TO  VALUE  THE 
CONTRIBUTIONS  MADE  TO  IT  BY  THE  LIQUIDATOR. 

[Doe8  not  .seem  tf)  have  Ikhmi  pnbllsht'd.] 

Gentlemen:  In  our  ('onstitutive  meeting  you  selected  us  to  make  the 
report  required  by  law  and  the  by-laws  upon  the  value  of  the  contribu- 
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tions  made  to  your  company  and  upon  the  legitimacy  of  the  advantages 
stipulated  by  articles  5,  6,  7,  8,  51,  and  58  of  the  by-laws. 

We  here  render  you  an  account  of  the  mission  which  you  were  pleased 
to  confide  to  us. 

I. 

The  by-laws  of  the  New  Panama  Canal  Company,  according  to  the 
document  received  by  MM.  Lefebvre  and  Champetier  de  Ribes,  nota- 
ries at  Paris,  on  the  26th  of  June,  1894,  were  the  subject  of  profound  pre- 
liminary examination  on  the  part  of  M.  Gautron,  liquidator  of  the  old 
company,  and  of  M.  Lemarquis,  official  mandataire  of  the  bondholders. 

In  conformity  with  the  special  law  of  the  Ist  of  July,  1893,  they  were 
afterwanls  Bubniitte<l  to  the  approval  of  the  civil  tribunal  of  first 
instance  of  the  Seine,  which  approved  them  by  judgment  dated  29th 
of  June.  S<jme  tierce  oppositions  having  been  put  in  to  this  judgment, 
a  new  judgment  of  the  same  tribunal,  dated  the  8th  of  August,  decided 
against  the  oppo8ant«»  and  maintained  the  provisions  of  the  preceding 
judgment. 

The  authority  of  these  decisions,  which  are  to-day  final,  supported, 
besides,  by  reasonings  of  remarkable  precision,  suffice  assuredly  to 
demonstrate  that  the  by-laws  are  of  the  most  perfect  regularity  and 
that  they  embrace  the  bent  possible  solution  of  the  difficulties  which 
the  business  of  reconstituting  the  work  of  Panama  has  encountered. 
It  is  always  to  be  remembered  that  the  tribunal  of  the  Seine  had  the 
chaise  of  specially  looking  after  the  safeguarding  of  the  interests  of 
the  stockholders  or  l)ondholder8  of  the  Company  of  the  Interoceanic 
Canal  of  Panama. 

If,  then,  the  judicial  control  is  of  such  a  nature  as  to  facilitate  the 
accomplishment  of  the  mi&sion  which  you  have  confided  to  us,  we  are 
not  the  less  obliged  to  examine  and  discuss,  in  conformity  with  the  law 
of  the  24th  of  July,  1867,  the  stipulations  of  the  by-laws,  the  value  of 
the  contributions,  and  the  equity  of  those  stipulations  from  the  point 
of  view  of  the  interests  of  the  new  company,  with  regard  to  the  sul>- 
Kcribers  of  money  capital.  Your  commissairas  had  to  deliver  them- 
selves to  this  work  without  regard  to  the  j)articular  circumstances 
pai^sed  upon  by  the  judicial  decisions. 

II. 

The  contribution  made  to  your  company  by  the  liquidator  of  the  old 
company  of  the  Interoceanic  Canal,  and  the  advantages  stipulated  in 
behalf  of  that  liquidation  in  return  for  that  contribution,  are  settled 
by  divers  provisions  of  the  by-laws  which  it  is  important  to  pla(;e  before 
you. 

These  articles  are  thus  worded:  [Quoting  the  articles  5,  6,  7,  8,  51, 
52,  and  58;  see  by-laws,  printed  in  full  elsewhere.] 

The  arti(!les  which  we  recall  to  you,  and  the  stipulations  which  they 
contain,  have  two  different  aspects,  the  one  princijial  and  concerning 
the  accomplishment  of  the  company's  object,  the  other  subsidiary  and 
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which  may  be  ultimately  t-arried  out  in  consequence  of  a  decision  to 
be  taken  by  a  special  general  meeting  <'onvoked  under  the  terms  of 
article  75. 

We  have,  then,  to  take  account  of  this  double  aspect,  and  we  shall 
examine  successively  the  situation  which  is  produced  at  the  same  time 
for  the  liquidation  and  for  the  new  capital  in  both  of  the  two  cases 
peferied  to. 

III. 

There  is  to  be  examined  what  belongs  to  the  construction  and  oper- 
ation of  the  canal,  which  are  the  very  objects  of  the  new  company  as 
defined  by  its  first  article,  ss  well  as  the  contribution  of  the  liquidator, 
which  embraces  the  constitutive  elements  of  that  enterprise. 

These  different  elements  should  be  successively  passed  in  review. 

1.    CONCESSION.    ' 

"All  rights, *'  say  the  by-laws,  "resulting  in  behalf  of  the  company  in 
liquidation  from  the  laws  of  the  Government  of  the  United  States  of 
Colombia,  dated  the  18th  of  May,  1878,  and  26th  of  December,  1890, 
as  well  as  from  the  decrees,  acts,  and  facts  whatsoever  following  in 
execution  of  those  laws,  and  all  the  advantages  stipulated  by  thos<^ 
laws  and  decrees,  together  with  all  lands  and  immovable  properties 
granted  to  the  Interoceanic  Company  in  liquidation  or  acquired  by  it. 

"The  whole  with  the  chaise  of  fulfilling  the  conditions  of  the  laws 
and  prorogations  of  the  concession,  and  cf  {>aying  all  sums  remaining, 
due  from  the  liquidation  to  the  Colombian  Ciovemment.'* 

The  concession  of  the  Panama  Canal,  described  in  these  terms  by  the 
by-laws,  results  from  three  documents  emanating  from  the  Colombian 
Government  and  sanctioned  by  the  laws  of  that  Republic. 

The  first  determines  the  clauses  and  provisions  of  the  concession  made 
for  ninety-nine  years,  l)eginning  from  the  day  on  which  the  canal  shall 
be  opened  in  whole  or  in  part  to  the  service  of  the  public,  or  on 
which  the  concessionaires  or  their  representatives  shall  commence  to 
receive  payments  for  transit  and  for  navigation. 

The  canal  was  to  Ixi  finished  and  delivered  to  the  service  of  the  public 
within  twelve  years  from  the  constitution  of  the  company  oi^ganized  by 
M.  Ferdinand  de  Lesseps — that  is  to  say,  l)efore  March  3, 1893,  allowing, 
>»owever,  a  supplemental  i)eriod  of  six  years. 

Independently  of  the  general  clauses  and  provisions,  there  were  given 
to  the  concessionaires  the  necessary  public  lands  for  the  construction 
of  the  canal,  as  well  as  a  strip  of  land  200  meters  wide  on  each  side  of 
the  canal,  and  besides  500,000  hectares  of  land  to  be  chosen  by  the 
concessionaire  company. 

Finally,  the  Colombian  Government  reserves  to  itself  a  participation 
in  the  gross  product  of  all  that  should  be  received  from  the  enterpri««, 
fixed,  to  wit: 

At  5  per  c^ent,  during  the  first  twenty-five  years  from  the  opening  of 
the  canal;  at  6  per  cent,  during  the  following  twenty-five  years;  at  7  per 
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cent,  from  the  fiftieth  to  the  seventy-fifth  year,  and  at  8  per  c«nt,  from 
the  seventy-fifth  year  to  the  end  of  the  concession. 

Following  the  suspension  of  the  works  of  the  old  company,  the 
Colonihian  law  of  December  26,  1890,  was  passed  on  the  petition  of 
M.  Monchicourt,  then  liquidator  of  the  old  company. 

A  prorojjation  of  ten  years  was  granted,  on  condition  that  a  new 
company  of  construction  should  he  formed  and  should  recommence  the 
work  of  excavation  in  a  serious  and  permanent  manner,  at  the  latest, 
by  February  28,  1893. 

Finally,  the  terms  of  the  prorogation  were  definitively  arranged  in  the 
following  manner  on  the  4th  of  April,  1893: 

The  prorogation  of  ten  years,  given  in  article  first  of  the  law  of  1890, 
U)  the  liquidator  of  the  Universal  Panama  Canal  Company  to  remain  in 
fort^e  under  the  conditions  then  stipulated,  except  as  to  the  second, 
which  was  modified  by  the  -prorogation,  until  Slst  of  October,  1894,  of 
the  period  within  which  the  new  company  was  to  be  constituted,  and 
the  works  of  the  c>anal  to  be  recommenced  in  a  serious  and  permanent 
manner. 

The  term  of  ten  years  to  commence  to  run  from  the  date  of  the  defin- 
itive constitution  of  the  new  comijany. 

It  is,  then,  the  definitive  constitution  of  the  present  company  which 
determines  the  point  of  beginning  of  the  ten  years. 

Besides,  these  different  laws  contained,  for  the  benefit  of  the  C-olom- 
bian  Government,  the  following  advantages: 

1.  The  receipt  of  5,000,000  francs  in  paid-up  shares  of  the  new  coni- 
l^any. 

This  wa«  effected  by  articles  5  and  6  of  the  by-laws. 

2.  The  obligation  of  the  liquidator  and  the  new  company  to  pay  to  the 
Government  of  Colombia  without  deduction,  the  sum  of  8,000,000  in 
gold,  payable  as  follows: 

Five  hundre<i  thousand  francs  Ixjfore  theSlstof  Dei^ember  last  (1898). 
This  sum  was  paid  punctually  by  the  liquidator. 

And  7,500,000  francs  sun»lus  which  remains  at  the  charge  of  your 
company,  in  four  payments,  year  after  year,  the  first  to  be  made  three 
months  after  the  definitive  constitution  of  the  new  company.  The  first 
of  these  installments  will  be  of  1,500,000  francs  and  the  three  others  of 
2,000,000  francs  each. 

3.  The  maintenance  at  the  cost  of  the  company  of  the  armed  force 
necessary  for  the  preservation  of  order  and  the  seirurity  of  the  canal. 

4.  Participation  by  the  (/olombian  Government  in  the  gross  procee<l8 
of  the  enterprise  according  to  the  terms  above  mentioned. 

5.  The  right  of  the  Government  of  Colombia  to  name,  whenever  it 
shall  judge  useful,  a  special  delegate  to  the  council  of  administration  of 
the  (company,  who  shall  enjoy  the  same  rights  as  those  given  to  the  other 
administrators  by  the  by-laws  of  the  company. 

(>.  The  maintenance  in  the  hands  of  the  Colombian  Government  of 
the  guarantee  of  750,000  francs  paid  by  the  company  in  liquidation. 
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Thia  guarantee  is  comprieed  in  the  contributifm  which  is  made  to  you 
by  tlie  corajjany  in  liquidation. 

Such  is  the  general  B(»heme  of  agreements  of  concesHion,  which  carries 
for  the  company  seriouH  charges,  but  which  includes  at  the  name  time — 
with  the  long  pericxl  of  concennion,  with  the  granting  of  the  soil  of  the 
canal  and  of  its  banks,  and  the  right  to  500,000  hectares  of  public  land, 
with  the  monopoly  of  the  transit,  and  of  the  conditions  on  which  such 
transit  is  practicable — all  the  elements  of  a  great  enterprise. 

2.    WORKS,  rON«TRU<TION8,   MATERIEL. 

"The  works  executed,  the  plants,  workshops,  buildings,  hospitals, 
mat^^riel  mounted  and  not  mounted,  materials  and  sui)plies,  et<\,  belong- 
ing to  the  ITniversal  Company  of  the  Intero<*eanic  (^anal  in  liquidation, 
as  well  as  all  guaranties  which  may  have  l)een  deposite<l  by  the  said 
company  in  liquidation." 

As  for  the  guaranties,  this  concerns  the  750,(X)0  francs  paid  over  to  the 
Colombian  Government  by  the  old  c*ompany,  and  which  that  Govern- 
ment keei>s  in  its  hands,  as  we  have  above  stated. 

As  to  the  remainder  of  this  part  of  the  contribution,  it  embraces  in 
this  enumeration  all  the  work  accomplished  by  the  old  company  of  the 
Interoceanic  Canal  during  the  eight  years  of  its  existence,  from  1880  to 
1888. 

It  would  Ije  rash,  gentlemen,  to  undertake  to  appraise  in  an  absolute 
manner  the  real  worth  of  this  asset. 

We  do  not  need  for  the  accomplishment  of  our  mission  to  enter  upon 
the  examination  of  the  carrying  on  of  the  old  company  and  we  scrupu- 
lously abstain  from  expressing  any  opinions  on  that  subjet^t.  It  suffices 
to  state,  leaving  out  the  question  of  expense,  that  the  work  accomplished 
by  the  old  company  represents  a  considerable  part  of  the  task  in  hand 
and  that  the  materiel  and  the  suj^plies  c^n  l)e  made  use  of,  at  least  for 
the  greater  part. 

On  this  subject  we  find  ail  the  assurances  ne<*es8ary,  in  the  reports  of 
the  commission  of  examination  apj)ointed  by  the  first  liquidator,  M. 
Brunet,  presided  over  by  M.  (luillemain,  inspector-general  of  roads, 
bridges,  and  canals,  of  the  5th  of  March,  1890. 

We  place  two  extracts  before  you. 

Ditigion  II. — Technical  Report  on  the  C^anal  with  Locks,  page  66: 

"The  execution  of  the  works  is  entirely  subject  to  the  utilization  of 
the  materiel  and  the  installations  existing.  It  is  with  regard  to  these 
that  the  calculation  of  expenses  has  been  made.  Without  departing 
from  the  exclusively  technical  character  of  this  report,  it  is  proper  to  give 
some  information  on  this  subject. 

"The  materiel  on  the  Isthmus  has  an  importance  which  the  commis- 
sion can  not  ignore.  It  embra<M»s  object^s,  the  accjuisition,  the  transport- 
ing, the  mounting  in  place  of  whi(^h  have  cost  150,000,000. 

"The  delegation  sent  to  the  Isthmus  has  stated  that  the  classification, 
putting  in  condition,  the  preservation  of  the  divers  implements  neglected 
by  the  contractors  on  the  embankments  or  at  the  bottom  of  ditches  have 
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been  methodically  pursued  since  the  suspension  of  the  works.  The 
workshops  are  in  good  condition,  a  perfect  order  reigns  in  the  store- 
houses, and  the  materiel  seen  upon  the  plants  has  been  cleaned  with  care 
and  put  into  condition  to  resist  the  atmospheric  influences. 

''In  the  course  of  its  movements  the  delegation  had  occasion  to  see, 
besides,  the  operation  of  several  locomotives,  steam  launches,  and 
divers  apparatus,  which  operated  well. 

**0n  the  other  hand,  it  caused  to  be  operated  in  its  presence,  upon 
only  forty-eight  hours'  notice,  two  excavators  and  a  dredge  at  Culebra, 
a  marine  dredge  at  La  Boca,  and  several  loading  derricks.  The  experi- 
ments were  satisfactory. 

"There  is,  then,  on  the  Isthmus  a  mat<^»riel  of  real  value.  However, 
the  commission  has  not  been  able  to  reduce  this  value  to  figures,  for  it  is 
purely  conditional,  almost  nothing,  if  the  works  are  not  continued;  on 
the  contrary,  it  becomes  very  valuable  for  a  new  company,  which  will 
find  in  employing  it  the  possibility  of  immediately  starting  the  work. 

**  That  which  the  commission  believes  that  it  can  affirm  is  that,  except 
perhaps  some  special  machines,  this  mat<?riel  answers  all  requirements. 
Whatever  methods  may  be  adopted,  the  dredges  of  all  kinds,  the  exca- 
vators, the  loading  derricks,  the  rails,  locomotives,  and  earth  cars  are 
amply  suflBcient. 

"  The  commission  has  not,  accordingly,  estimated  in  its  calculation 
any  new  acquisition.  The  amount  which  it  has  given  includes  only  the 
care  and,  upon  occasion,  the  renewing  of  the  implements  by  future 
constructors. 

*  *  The  installations  of  the  workshops  are  also  ample.  The  three  princi- 
pal onesareatColon,  atMatachin,  and  La  Boca.  Some  installations  of  less 
importance  are  scattered  along  the  line.  These  establishments  and  the 
divers  implements  pertaining  to  them  are  more  than  sufficient  to  make 
all  repairs  of  materiel  necessary  for  active  work. 

*'As  to  the  dwellings  for  the  personnel  and  the  workmen,  their 
number  is  enormous  and  seems  even  too  great,  since  they  j^ermit  to  be 
lodged  26,000  to  27,000  workmen.  Under  this  head  there  is  no  expense 
to  be  provided  for. 

*' Thanks  to  the  materiel  and  the  installations  which  are  found  in 
place,  the  new  company  will  be  able,  then,  immediately  to  attack  the 
hill  at  Culebra  and  to  undertake  the  rest  of  the  works  without  any  other 
delay  than  that  rendered  necessary  for  the  new  studies  and  examina- 
tions upon  the  points  which  we  have  specially  mentioned.** 

Diviifion  I. — General  Report,  page  51 : 

In  that  report  the  commission  even  examined  the  hypothesis  of  a 
contribution  to  a  new  company.     It  expressed  itself  in  these  terms: 

"If  one  considers  the  contributions  of  the  two  parties  in  the  contract 
to  be  made,  he  will  find  himself  in  the  presence  of  a  very  complex 
situation.  The  new  company  contributes  the  capital  for  the  first  require- 
ments, without  which  the  work  can  not  be  accomplished.  The  loss 
will,  then,  be  permanent,  and  its  intervention,  absolutely  indispensable, 
creates  for  it  preponderating  rights.     But,  on  the  other  hand,  it  can  not 
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dispose  of  the  materiel  or  the  establishments  of  the  old  company.  This 
latter,  a  fact  not  to  be  lost  from  sight,  is  still  at  present  the  sole  conces- 
sionnaire.  It  has,  as  such,  rights  which  are  precisely  those  of  the  old 
subscribers,  and  it  is  not  prudent  for  the  latter  to  diminish  their  value, 
as  some  in  these  latter  times  seem  to  have  undertaken  the  task  of  doing. 

"These  rights  are  very  clearly  established  by  the  law  of  May  18, 1878. 
They  will  not  be  extinguished  l)efore  1899,  if  at  that  time  the  canal 
shall  not  be  navigable,  and  therefore  they  constitute  a  privilege  with, 
which  it  is  necessary  to  reckon. 

'*  Moreover,  in  that  new  country,  where  everything  is  to  be  created 
a  new  company  will  find  it  very  difficult  to  get  along  without  the  con- 
currence of  the  old,  without  exposing  itself  in  its  turn  to  grave  mistakes. 

"The  old  company  contributes  its  materiel,  numerous  establishments, 
its  supplies,  its  lands  which  it  has  acquired  with  its.  money,  those 
which  are  granted  to  it  by  the  act  of  concession,  and  the  works  already 
executed. 

"The  materiel,  the  acquisition  of  which  with  its  transportation  and 
mounting  have  cost  150,000,000,  is  in  good  condition,  although  to  some 
extent  worn.  In  the  opinion  of  the  commission  it  will  suffice,  such  as 
it  is,  for  the  construction  of  the  canal  if  the  method  of  carrying  on  the 
work  is  not  changed,  and  will  thus  dispense  with  creating  a  new  materiel. 

"The  fixed  establishments,  hospitals,  lodgings,  workshops,  etc.,  are 
indispensable  to  a  new  company,  as  they  were  to  the  old.  They  cost 
62,000,000. 

"But,  on  the  one  hand,  they  no  longer  have  their  original  intrinsic 
value.  On  the  other  hand,  the  old  company  has  not  free  and  complete 
possession  of  them,  since  in  case  of  failure  they  remain,  without  having 
to  be  paid  for,  the  property  of  Colombia. 

"That  is  a  condition  which  leaves  them  but  a  value  for  use — in  some 
sort  conditional — in  the  absence  of  a  new  arrangement  between  the 
interested  parties,  including  the  Government  of  Colombia. 

"The  lands  received,  or  to  be  ultimately  receive*!,  are  likewise  to 
return  to  Colombia  if  the  canal  is  not  completed  within  the  time  fixed. 
They  are  not,  then,  an  assured  property,  but  a  conditional  resource, 
which  may  become  considerable,  since  the  amount  of  land  which  will 
be  granted  to  the  canal  in  case  of  its  accomplishment  will  be  500,000 
hectares;  but  it  is  im]X)8sible  to  give  figures  as  to  this  at  a  time  when  a 
crisis  puts  everything  in  doubt. 

"Afl  to  the  volume  of  excavations  to  be  made  use  of,  in  view  of  the 
total  excavations,  the  commission  has  not  been  able  to  give  figures  even 
approximately.  The  sea  channels  of  the  canal  are  in  an  advanced  state, 
outlet  ditches  have  been  dug,  the  trenches  have  been  attacked  through- 
out to  a  greater  or  less  depth,  and,  in  fine,  according  to  the  statements 
furnished,  the  numlier  of  cubic  meters  removed  has  l)een  nearly 
56,000,000,  which,  taking  account  of  the  8i)ecial  expenses  incurred  by 
the  company,  have  caused  an  expense  of  489,000,000.  But  there  have 
l)een  false  steps  taken,  it  is  said.  An  important  part  of  the  excavations 
undertaken  with  a  view  to  the  construction  of  the  canal  at  sea  level  are 
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no  longer  of  the  same  use  to  a  canal  with  locks.  Nomerons  acddentB 
have  taken  place,  as  to  which  it  is  impoemble  to  determine  after  the  fact, 
the  part  to  be  attributed  to  improvidence  and  that  which  resulted  from 
the  natural  condition  of  the  countr}'.  Time  finally  has  performed  its 
work,  and  the  soil,  such  as  it  is  to-day,  does  not  permit  examination, 
which,  in  any  case,  would  be  very  difficult  even  at  the  time  when  the 
events  occurred. 

"If  we  add  here  the  uncertainties  which  proceed  from  the  execution, 
due  partly  to  great  confltructors,  partly  to  employees,  partly  to  the 
management,  the  complications  produced  by  the  rescissions  of  contract 
agreed  upon,  and  which  were  carried  out  by  the  x)arties,  it  can  be  under- 
stood that  the  commission  should  restrict  itself  in  the  task,  already  very 
burdensome,  and  which  it  was  to  accomplish  within  the  least  possible 
time,  of  making  an  estimate  as  to  what  remains  to  be  done. 

"Finally,  and  to  furnish  data  which  should  be  considered  simply  as 
an  intuitive  estimate,  the  commission  thinks  that,  taking  account  of  the 
immense  materiel  in  place  and  ready  to  be  used,  the  numerous  estab- 
lishments created,  the  lands  received  and  to  be  received,  the  work  done, 
the  experience  acquired,  the  supplies  and  the  plans  prepared,  as  well  as 
the  concession  itself,  the  contribution  of  the  old  company  may  be  looked 
upon  as  the  equivalent  of  one-half,  at  least,  of  the  expense  of  900,000,000 
remaining  to  be  laid  out. 

"  It  is  true  that  this  contribution  has  no  real  value  except  for  a  new 
company  reorganized  to  profit  by  it,  as  the  old  one  profited  by  it  It  is 
reduced,  on  the  contrarj',  to  an  insignificant  value  if  the  works  are 
stopped,  and  this  it  is  that  renders  the  situation  so  difficult  and  so 
confused  for  the  old  8ub«cril)ers." 

This  way  of  looking  at  things  is  similar  to  that  of  the  Colombian 
Government,  since  in  its  dispatch  of  Octol)er,  26,  1888,  the  minister  of 
finance  expressed  himself  thus: 

"Considering  from  the  facts  shown  in  the  aforesaid  m6moire,  it  results 
that  the  work  performed  for  the  construction  of  the  interoceanic  canal 
represents,  at  the  present,  more  than  the  half  of  the  work  which  the 
total  construction  of  the  canal  implies,  and  that,  consequently,  the 
Universal  Company  of  the  said  Interoceanic  Canal  has  acquired  the 
perfect  right  to  have  adjudged  to  it  the  one-half  of  the  free  lands 
mentioned  in  article  4  of  the  law  of  1878." 

And  in  this  estimate  the  Colombian  Government  included,  as  did  the 
commission,  and  even  more  than  it,  the  false  cost  of  the  work,  as  is 
shown  by  the  following  passage  of  the  dispatch  of  the  3d  of  January, 
1884: 

"  That  the  representative  of  the  canal  company  and  its  special  dele- 
gate be  informed  that  the  executive  power  is  agreed  that  this  question, 
as  all  questions  arising  from  the  interi>retation  of  the  contract  for  the 
great  work  of  the  excavation  of  the  canal,  should  be  treated  with  the 
greatest  elevation  of  views,  looking  rather  to  the  spirit  than  the  letter  of 
the  contract;  that,  consequently,  the  Government  admits  and  considers 
as  work  done  for  the  accomplishment  of  the  canal,  not  only  the  quantity 
of  earth  removed,  or  the  cubic  meters  cut  for  the  opening  of  the  said 
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canal  (which  conforms  to  the  letter  of  the  contract,  but  not  to  the  good 
faith  with  wh\,ch  it  ought  to  l)e  carried  out),  but  also  the  ca]>ital  brought 
together  to  accomplish  the  undertaking,  the  technical  and  scientific 
studies  for  the  laying  out  of  the  route  and  the  execution  of  the  work, 
the  formation  of  the  company,  and  the  organization  of  the  works,  the 
transportation  to  the  Isthmus  of  a  great  part  of  the  machines  and 
materiel  of  excavation,  and  the  part  already  in  fact  constructed,  and, 
after  having  taken  all  these  into  consideration,  the  executive  power 
declares  that  the  Panama  Canal  Company  has  the  right  to  have  adjudged 
to  it,  according  to  the  terms  of  said  article,  150,000  hectares  as  the 
equivalent  of  a  little  more  than  one-third  of  the  execution  of  the  work." 

If  the  Colombian  Government  upon  the  rejwrt  of  its  agents  consid- 
ered as  one-third  accomplished  in  1884  the  execution  of  the  canal  at 
sea  level,  the  proportion  which  the  commission  adopts  in  1890  for  a 
canal  with  locks  is  not  unreasonable. 

There  is  less  excavation  to  be  done  for  a  canal  at  sea  level,  but  much 
more  of  masonry  work. 

Since  1886  great  movements  of  earth  have  been  effected,  but  on  the 
one  hand  some  of  these  were  useless;  on  the  other  hand,  the  total  cubic 
excavation  is,  by  reason  of  the  nature  of  the  land,  very  much  greater 
than  was  foreseen  in  the  beginning,  and  it  is  not  surprising  that,  all  com- 
pensations made,  the  situation  is  a  little  less  advanced,  and  is-  made 
worse,  moreover,  by  the  grave  fact  that  time  has  pa&sed  and  that  the 
date  of  forfeiture  is  threateningly  near. 

As  far  as  we  are  concerned  we  can  not  give  our  adhesion  to  the  esti- 
mate of  460,000,000  which  the  committee  of  examination  considers  itnelf 
able  to  present,  although  under  great  reservations.  We  think  it  is  not 
possible  to  advance  a  precise  figure,  which  would  necessarily  be  arbi- 
trary. But  w^e  do  not  hesitate  to  think,  and  you  will  doubtless  think 
with  us,  that  the  statements  of  the  commission  suffice  to  establish  the 
conviction  that  this  part  of  the  contribution  has,  in  any  case,  a  value  o " 
such  a  nature  as  to  justify  the  part  of  the  profits  which  the  liquidator  of 
the  old  company  has  stipulated  for. 

As  to  the  present  state  of  the  materiel  and  the  works,  w^e  think  we 
can  accept  with  confidence  the  last  report  of  the  liquidator,  dated  the 
21st  of  April,  1894.  While  it  is  true  that  that  docurnent  emanates  from 
the  contributor  himself,  to  whom  w^e  are  the  opposite  parties,  it  is  consid- 
ered that  he  has  presented  it  to  the  tribunal  under  his  responsibility  iis 
judicial  mandataire,  rendering  an  account  of  his  proceedings. 

We  read  in  that  report: 

"  If  it  is  observed  that  the  works  have  been  suspended  for  more  than 
four  years  and  a  half,  if  it  is  considered,  besides,  the  inevitable  action 
of  a  climate  such  as  that  of  the  Isthmus,  it  is  not  astonishing  that  the 
plants  and  materiel  have  undergone  some  Iofs  and  deterioration.  The 
effects  of  time  and  of  the  climate  having  been  foreseen,  the  liquidator 
sought  with  great  care  to  prevent  them.  He  can  affirm  that,  thanks  to 
the  measures  which  he  caused  to  be  taken,  these  effects  have  been 
relatively  of  little  importance  and  can  be  easily  remedied.'* 

The  report  contains  afterwards  circumstantial  detdils  as  to  each  sec- 
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tion  of  the  works,  and  as  to  the  <lifferent  kinds  of  the  materiel,  which 
confirm  these  assertions. 

As  to  what  concerns  the  matoriel  properly  so-called,  a  statement  was 
drawn  up  in  the  course  of  the  liquidation  (Exhibit  C  to  the  report  >3f 
the  12th  of  November,  1891),  and  has  l)een  communicated  to  your 
commissaires. 

3.    STUDIES   AND   DOCUMENTS. 

"The  plans,  drawings,  studies  of  all  kinds  in  the  hands  of  the  Inter- 
oceanic  Company  and  concerning  in  any  way  whatever  the  study,  the 
execution,  or  the  operation  of  the  canal,  or  its  accessories,  as  well  as 
the  benefits  of  all  agreements  with  third  persons.*' 

It  is  useless  to  dwell  upon  this  paragraph,  which  explains  itself.  Your 
company  having  the  same  end  and  object  as  the  old  company,  all 
studies  and  documents  brought  together  by  your  predecessors  will  con- 
tain useful  information  and  facilitate  your  task,  and  throw  light  on  your 
course  in  the  future. 

4.    P.\NAMA    RAILROAD. 

"  The  rights  of  all  kinds,  shares  of  ownership  or  others  whatsoever 
which  may  l^elong  to  the  Universal  Company  of  the  Interoceanic  Canal 
in  liquidation  as  to  the  railroad  from  Panama  to  Colon." 

The  rights  in  question  were  comprised  in  the  contribution  of  the 
liquidator  in  the  pame  way  as  the  other  elements  of  that  contribution, 
and  should  be  examined  in  the  same  manner. 

The  special  agreements  on  this  subjecrt  which  have  been  inserteil  in 
the  by-laws,  with  the  view  to  a  particular  event,  will  be  tliscussed 
separately  in  the  last  paragraph  of  our  work.  This  reservation  made, 
let  us  examine  their  direct  value. 

The  railroad  belongs  to  a  special  anonymous  company  whose  head- 
quarters are  at  New  York. 

The  rights  of  the  liquidator  represent  ySo^t  of  ^he  capital  of  that 
company.  This  capital  is  of  $7,000,000,  which  at  the  rate  of  exchange 
fixed  of  5.20  per  dollar  is  worth  36,400,000  francs;  that  is  to  say,  for 
the  &jb'M  a  ^""*  *^  P**"  ^^  35,037,680  franco.  The  1,466  shares  l>elonging 
to  third  person^?,  other  than  the  liquidator,  appear  to  give  rise  to  verj* 
infrecjuent  transactions  and  are  not  officially  quoted  on  the  stock 
exchange  of  New  York.  We  do  not  definitely  know  what  has  been 
their  market  value.  The  sole  information  which  we  are  able  to  give  is 
the  value  of  175  francs  or  thereabouts,  during  the  month  of  August  last. 
Finally,  we  give  the  table  of  dividends  since  the  origin  of  the  company 
in  hundreds  of  dollars: 


Year, 

11 
Dollar«.               Year. 

Dollars. 

!          Year. 

Dollars. 

1876 

12        ' 

1882 

12.50 
13.50 
16 
10 
Nothing. 
6 

I1888 

26 

1877 

12        , 

\i    1 

16        1 
34.26 

1883 

1889 

9 

1878 

1884 

1890 

5 

1879 

1885 

1891 

5 

1880 

1886 

1892 

2 

1881 

1AK7 

1898 

Nothing. 
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Lea\diij<  out  the  period  from  1881  to  1888,  which  was  that  of  the 
activity  of  the  old  company,  and  which  is  consequently  abnormal  in  all 
respects,  the  preceding  table  indicates  clearly  that  the  Panama  Railroad 
gave  from  1876  to  1880  a  high  revenue,  varying  from  12  to  16  per 
cent,  whereas  from  1889  to  1893  the*revenue  fell  gradually  from  9  per 
cent  to  zero. 

The  present  situation  of  the  railroad  is  not,  therefore,  favorable. 

We  should  go  beyond  the  object  of  our  mission  if  we  shoald  enter 
upon  details  as  to  the  causes  of  this  condition  of  things  and  the  means 
of  remedying  it.  We  shall  have  to  limit  ourselves  to  a  few  summary 
observations. 

It  appears  that  the  present  revenues  of  the  railroad  can  be  raised  to  a 
higher  plane  by  the  conclusion  of  new  agreements  with  steamship  com- 
panies. The  liquidation  has  rightly  made  use  of  its  influences  to  prevent 
the  renewing  of  old  i^reements  in  order  to  leave  complete  liberty  of 
action  for  the  future.  The  development  of  the  traffic  can,  besides,  be 
favored  by  the  improvement  of  the  terminal  facilities  of  the  raihx)ad  at 
the  two  oceans.  Finally,  it  is  certain  that  the  recommencing  of  the 
works  on  the  Isthmus  will  give  rise  to  considerable  transportation,  by 
which  the  railroad  will  profit.  Your  company  itself  will  pay  for  a  great 
part  of  that  transportation. 

But  however  that  may  be,  and  whatever  the  present  money  value  of 
the  railroad,  and  of  whatever  improvement  the  railroad  and  its  future 
revenues  are  susceptible,  the  contribution  which  is  made  to  you  of  the 
rights  of  the  liquidation  has  advantages  which  we  do  not  hesitate  to  call 
fundamental.  Every  enterprise  for  the  cutting  of  the  cAual  must  neces- 
sarily reckon  with  the  railroad  company  and  has  need  of  its  aid.  It  is 
important,  then,  in  the  highest  d^ree,  to  have  a  serious  influence  in  it, 
and  therefore  it  was  necessary  that  the  liquidation  should  transfer  to 
you  its  rights. 

You  will  find,  by  way  of  exhibit  to  this  report,  the  last  balance  sheet 
to  the  Panama  Railroad  of  December  31,  1893. 

IV. 

In  return  for  this  various  contribution,  of  which  we  have  undertaken 
to  show  you  the  outlines,  the  extent,  and  the  different  elements,  what 
are  the  charges  which  the  by-laws  impose  upon  your  company?  And 
what  are  the  advantages  stipulated  in  favor  of  the  liquidation  of  the  old 
company? 

In  the  first  place,  the  liquidation  imposes  on  the  new  company  the 
executing  of  the  divers  financial  obligations  in  favor  of  Colombia  which 
result  from  the  original  contract  of  concession  and  the  two  laws  of  pro- 
rogation. We  specified  these  above  and  do  not  need  to  return  to  them. 
These  are  the  charges  inherent  in  the  very  object  of  the  enterprise  and 
which  ought  to  fall  to  you  without  any  possible  discussion,  in  our  opin- 
ion, as  a  natural  consequence  of  the  substitution  of  your  company  to 
the  old  company. 
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Let  U8  pass  to  those  stipulate*!  for  the  liquidator. 

1.  He  has  reserved  the  power  to  establinh,  up  to  the  time  of  completed 
construction  of  the  canal,  a  commission  of  examination  and  inspection 
whose  remuneration  shall  l)e  at  the  charge  of  your  company.  This  com- 
mission of  examination  appears  to  us  to  be  absolutely  justifieii  by  the 
considerable  interest  which  the  liquidator  preserves  in  the  new  company, 
and  can  be  for  your  company,  and  for  the  stockholders,  only  a  guaranty 
and  a  safeguard  which  they  should  be  the  first  to  welcome. 

2.  The  preferential  right  to  subscribe  to  half  of  the  present  money 
capital  of  60,000,000  and  the  totality  of  future  issues  in  case  of  increase 
of  the  capital  has  been  reserved  for  the  benefit  of  the  stockholders  and 
bondholders  of  the  old  company. 

The  right  to  subscribe  to  half  of  the  present  capital  of  this  company 
has  been  exercised  in  part,  and  those  who  have  made  use  of  that  privi- 
l^e  appear  to-day  among  you.  The  other  subscribers  have  given  their 
adhesion  with  perfect  knowledge  of  the  right  of  preference  as  to  the 
future  increase  of  the  capital.  This  agreement  seems  to  us  perfectly 
lawful;  we  do  not  think  it  requires  any  observation  from  us. 

It  is  but  another  proof  of  the  ties  which  will  bind  the  new  company 
to  those  interested  in  the  old  company,  and  the  facilities  which  are 
accorded  to  them  can  not  be  other  than  favorably  received. 

3.  Finally,  and  this,  properly  speaking,  is  the  only  advantage  which 
results  from  the  by-laws,  the  liquidator  as  such,  has  had  accorded  to 
him  60  per  cent  of  the  net  profits  of  the  enterprise. 

The  liquidation  does  not  ask  of  the  new  capital  any  present  sacrifice 
by  way  of  immediate  payment  in  money,  by  way  of  paid-up  shares 
coming  into  equal  consideration  with  the  shares  subscribed  in  money, 
in  addition  to  the  charges  imposed  by  the  Government  of  Colombia. 
It  is  only  upon  the  development  of  the  work  and  upon  the  profits  to 
arise  when  once  the  canal  is  constructed  and  open  to  public  use  that 
the  liquidation  asks  a  participation,  becoming  thus  your  associate  and 
accepting  the  risks  of  the  enterprise  in  order  to  receive  with  you  the 
hoped-for  profits. 

As  to  that  proportion  of  60  per  cent,  it  is  to  be  noted  in  the  banning 
that  it  is  to  be  calculated  on  the  net  profits  only,  according  to  the 
terms  of  article  51 ;  that  is  to  say,  after  the  payment  of  the  following 
charges: 

1.  The  participation  stipulated  in  favor  of  the  Colombian  Govern- 
ment; 

2.  The  general  expenses  of  all  kinds  and  the  expenses  growing  out  of 
bond  issues; 

3.  The  legal  reserve  fixed  by  the  law; 

4.  The  payment  of  5  i)er  cent  of  the  company  capital,  in  order  to  con- 
stitute a  sinking  fund,  as  also  to  serve  as  an  interest  on  the  shares  of  the 
capital  stock;  and 

5.  The  remuneration  at  5  per  cent  of  the  council  of  administration. 
This  concession  of  60  per  cent,  witli  the  deductions  aforesaid,  and 

which  include,  it  is  important  to  insint,  the  taking  out  of  6  per  cent  of 
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ch€'  company  capital,  present  or  future,  in  the  way  of  interest  or  sinking 
fund,  appears  to  us  to  correfljiond  very  exactly  with  the  respec'tive 
rights  of  the  old  and  the  new  company.  We  consider  it  perfectly  equi- 
table. 

We  conclude,  then,  with  recommending  that  you  accept  the  contri- 
bution of  tlie  licjuidator  and  approve  the  clauses  and  provisions  concern- 
ing it. 

V. 

It  remains,  however,  to  treat  of  a  special  and  important  question. 

Up  to  the  present  we  have  discussed  and  commented  upon  the  clauses 
and  conditions  of  the  contribution  applicable  from  the  constitution  of 
your  company,  and  w' hich  will  be  maintained  if  it  succeeds  in  accom- 
plishing the  object  of  its  constitution,  and  pursues  the  construction  of 
the  canal. 

But  on  the  side  of  that  principal  situation,  which  we  hope,  afl  you  do, 
wull  be  the  only  one  to  be  dealt  with,  the  by-laws  have  provided  for  a 
subsidiary  hypothesis,  that  of  your  not  l)eingable  to  constnict  the  canal, 
and  for  the  event  of  that  hypothesis  being  realized  in  spite  of  all  efforts, 
there  have  been  provided  special  agreements  so  far  as  concerns  the 
rights  of  the  litjuidation  as  to  the  railroad  from  Panama  to  Colon. 

We  think  we  should,  for  greater  clearness,  reproduce  here  in  l)old 
type  article  5,  paragraph  4,  and  article  75  of  the  by-laws: 

«  «  «  «  «  «  « 

These  provisions  are  very  clear. 

Your  company  will  have,  from  the  day  of  its  constitution,  the  owner- 
ship of  the  rights  of  the  liquidator  as  to  the  Panama  Railroad;  it  alone 
will  have  the  enjoyment  and  exercise  of  them,  and  there  is  not  imposed 
upon  it  at  present  any  charge  except  those  of  which  we  have  already 
given  you  an  account. 

Only,  according  to  future  events,  the  conditions  under  which  the 
transmission  of  these  rights  is  made  to  you  may  vary. 

If,  after  the  experimental  period  and  the  serious  recommencing  of 
the  works,  which  will  constitute  the  first  phase  of  your  company's 
existence,  you  find  yourselves  in  a  position  to  pursue  the  accomplish- 
ment of  the  canal,  the  contribution  by  M.  Gautron  as  to  the  Panama 
Railroad  will  remain  pure  and  simple.  Your  company  will  have 
nothing  to  pay  to  the  liquidation  and  it  will  remain  proprietor  of  the 
rights  in  question,  except  for  the  forfeiture,  in  case  it  should  not  carry 
out  its  engagements.  If,  on  the  contrary,  when  this  phase  shall  reach 
its  end,  the  necessary  provision  for  the  accomplishment  of  the  canal 
shall  not  be  made,  we  will  still  preserve  the  rights  as  to  the  Panama 
Railroad,  but  your  company  will  have — 

1.  To  pay  to  the  liquidation  an  indemnity  of  20,000,000  francs. 

2.  To  give  it  one-half  of  its  profits  wnthout  subtraction  other  than 
those  provided  for  in  paragraphs  2  and  3  of  article  51  of  the  by-laws. 

We  remark,  in  the  l>eginning,  that  the  part  of  the  profits  reserved  to 
the  liquidation  in  this  subsidiary  hypothesis  differs  considerably  from 


Digitized  by  VjOOQLC 


U2  TTte  Pa7U(ma  Canal  Title— Exhibit  M. 

that  which  is  aRsnred  to  it  in  vBse  the  enterpTifie  shall  pursae  its  noimal 
development. 

In  the  latter  case  the  part  of  the  benefits  is  the  60  per  cent  of  that 
which  remains  after  the  stockholders  of  your  company  have  taken  oat, 
by  way  of  interest  or  sinking  fund,  a  sum  equal  to  5  per  cent  of  the 
amount  of  the  company's  capital.  In  the  subsidiary  hypothesis  the  part 
of  the  liquidation  is  50  per  cent  of  the  gross  receipts,  with  the  sole 
deduction  of  expenses  of  all  kinds  and  the  legal  reserve,  without  any 
subtraction  for  interest  and  sinking  fund.  These  special  conditions  are, 
then,  much  more  onerous. 

Are  they  equitable?    That  is  what  we  have  to  determine. 

We  cannot  pass  over  in  silence  the  reasonings  concerning  the  Panama 
Railroad  contained  in  the  judgment  dated  the  8th  of  August,  1894,  by 
which  the  tribunal  of  the  Seine  has  rejected  the  tierce  oppositions  directed 
against  the  approval  of  your  by-laws. 

**  Considering,  so  far  as  concerns  more  especially  the  contribution  of 
the  rights  as  to  the  railroad  from  Panama  to  Colon,  that  it  is  an  essential 
condition  and  basis  of  the  new  combination,  not  only  on  account  of  the 
necessary  correlation  of  the  two  enterprises,  but  becati8e  it  permits  to  be 
assured  a  Intimate  remuneration  to  the  capital  of  the  new  company,  in 
case  the  accomplishment  of  the  canal  should  be  definitively  abandoned; 
that  it  is  important  to  note  that  the  cession  of  these  rights  is  only  con- 
ditional; that  they  will  return  to  the  liquidation  if  the  accomplishment 
of  the  canal,  having  been  decided  by  the  general  meeting,  it  can  not  be 
terminated  by  the  time  fixed  in  the  act  of  concession;  that  this  forfei- 
ture guarantees  completely,  on  that  hypothesis,  the  interest  of  the  liqui- 
dation, and  that  no  criticism  can  be,  or  is,  directed  against  the  by-laws 
under  that  head;  that  it  is  the  same  so  far  as  concerns  the  contribution 
to  the  new  company  of  the  said  rights  in  case  of  the  completion  of  the 
canal;  that  the  revenues  of  the  railroad  will  add  in  that  case  to  the 
products  of  the  canal,  and  will  benefit  consequently  the  liquidation  to 
which  is  conceded  three-fifths  of  the  profits  of  the  undertaking;  that  if 
these  rights  are  to  remain  the  property  of  the  new  company,  in  case 
the  general  meeting  should  not  take  the  steps  necessary  for  the  accom- 
plishment of  the  canal,  the  liquidation  will,  on  that  hypothesis,  not 
receive  merely,  as  the  tierce  opposant  seems  to  believe,  an  indemnity  of 
20,000,000  francs,  but  a  half  share  of  the  profits;  that  the  only  deductions 
authorized  in  that  case  being  those  of  the  expense  of  maintenance  and 
operation,  expenses  of  a<hninistration  and  the  taking  out  of  a  twentieth 
for  a  reser\'e,  the  share  of  the  new  company  in  the  revenues  of  the  rail- 
road will  not  exceed  what  will  be  paid  to  the  liquidation;  that  it  will  be 
the  less  to  be  feared  that  the  comjiany  will  renounce  for  such  a  small 
remuneration  the  accomplishment  of  the  canal,  with  the  purpose  of  con- 
fining itself  to  the  operation  of  the  Panama  Railroad;  because  the  works 
and  annuities  paid  to  the  Colombian  Government,  added  to  the  indem- 
nity of  20,000,000  will  have,  at  that  moment,  absorbed  the  totality  of 
its  cash  capital  in  such  a  fashion  that  the  company  will  have  found  that 
it  has  bought  at  nearly  80,000,000  the  one-half  of  the  revenue  of  the 
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railroad;  that  the  apprehensions  manifested  by  Couaillierare  then  with- 
out foandation;  that  the  rights  as  to  the  Panama  Railroad  have,  it  is 
true,  been  bought  by  the  Panama  company  for  93,000,000  francs,  but  it 
is  shown  that  the  pri(re  was  very  considerably  raised  l)y  speculation,  as 
also  that  the  revenues  of  the  railroad  were  artificially  increased; 

''That,  if  it  is  legitimate  to  expect  in  the  future  a  remunerative  reve- 
nue, it  has  none  the  less  been  demonstrated  that  the  sale  en  bloc  for 
20,000,000  francs  of  the  half  of  that  revenue  constitutes  a  transaction 
altogether  to  the  advantage  of  the  liquidation/' 

As  you  see,  the  tribunal  has  done  justice  both  to  the  argument  drawn 
from  the  purchase  price  of  93,000,000  francs  by  the  old  company,  and 
all  the  other  pretexts  invoked  by  the  opposants  to  make  out  that  the 
liquidator  has  not  require^l  enough. 

But  your  commissaires  and  your  general  meeting  stand  at  a  point  of 
view  absolutely  opposite,  and  it  is  our  business  to-day  to  examine,  on 
the  other  hand,  whether  the  requirements  of  the  li<]uidator  have 
remained  within  reasonable  limits. 

It  would  not  be  so  if,  as  the  tribunal  states,  your  company  was 
exposed  to  the  purchase,  at  nearly  80,000,000,  of  the  half  of  the  reve- 
nues of  the  railroad. 

That  sum  can  not  be  reached  in  any  case,  since  your  cash  capital  is 
80,000,000. 

On  the  other  hand,  one  should  not  consider,  as  making  part  of  the  price 
of  purchase  of  the  rights  to  the  railroad,  the  sums  which  your  company 
proposes  to  expend  to  accomplish  the  construction  of  the  canal.  That 
is  an  enterprise  the  extent  of  which  you  should  not  deceive  yourselves 
about. 

The  loss  which  you  may  incur  should  not  enter  into  account  after 
to-day  in  calculating  the  compensation  representing  a  special  part  of  the 
contribution  of  the  liquidator. 

What  is  true  is  that  your  company,  in  paying  to  the  liquidator  an 
indemnity  of  20,000,000,  while  it  will  receive  the  one-half  of  the  profits, 
is  proceeding  in  reality  on  the  footing  of  40,000,000  for  the  railroad. 

This  should  be  the  basis  of  our  reasonings.  After  what  we  have  stated 
above  on  the  subject  of  the  money  value  and  the  present  condition  of 
the  railroad,  the  facts  can  not  be  dissembled  that  the  ultimate  conditions 
here  are  a  little  severe. 

But  the  matter  ought  not  to  be  looked  upon  as  a  cession  pure  and 
simple  at  a  price  debated  and  agreed  upon.  It  is  diminished  by  other 
considerations  which  we  have  already  briefly  indicated  and  shall  develop. 

Properly  speaking,  there  is  not  a  question  of  a  price,  but  of  an  indem- 
nity.   The  by-laws  say  that  expressly. 

This  indemnity  was  stipulated  by  the  liquidator  for  the  case  in  which 
your  company  will  not  construct  the  canal.  It  has  altogether  the  char- 
acter of  a  penal  clause,  and  it  appears  legitimate  that  the  figure  should 
be  very  high.  Indeed,  the  stopping  of  your  enterprise  would  expose 
the  greater  part  of  the  assets  which  the  liquidator  has  contributed  to 
you  to  grave  consequences. 
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The  rights  as  to  the  Panama  Railroad  preserving  on  every  hypothesis 
their  value,  it  is  proi>er  that  the  liquidator  has  consented  to  transfer 
them  to  you  only  upon  assuring  an  indemnity  equal  to  the  maximum 
value  which  they  may  have. 

On  the  other  hand,  it  is  to  your  interest  to  consent  to  pay  ultimately 
this  indemnity,  for  the  purpose  of  obtaining  the  certainty  of  preserving 
by  definitive  and  irrevocable  ownership  the  rights  of  the  railroad,  in 
case  you  may  have  difficulty  as  to  the  construction  of  the  canal.  We 
shall  speak  here  only  with  a  certain  reserve  of  the  state  of  affairs  to 
which  we  have  already  made  allusion,  and  which  is  very  well  known  to 
all  persons  familiar  with  the  matter  of  Panama.  The  railroad  is  an 
important  factor  of  every  great  enterprise  to  be  carried  on  upon  the 
Isthmus.  The  ultimate  destinies  of  every  way  of  communication  between 
the  two  oceans  are  bound  up,  at  least  in  part,  with  those  of  the  railroad. 
You  will  assure  the  future,  whatever  may  happen,  in  obtaining  as  to  the 
Panama  Railroad  a  great  influence.  You  will  thus  respond  to  the  origi- 
nal idea  which  caused  the  formation  of  your  company,  and  which  con- 
sists in  making  all  possible  efforts  in  order  that  an  enterprise  which  has 
already  cost  so  much  of  French  savings  should  not  attain  its  conclusion 
except  with  their  concurrence. 

If  these  reasons  seem  to  you  well  founded  you  will  approve  the  special 
conditions  of  this  paragraph,  as  well  as  the  general  conditions  of  the  (X)u- 
tribution  of  M.  Gautron. 

VI. 

Article  52  attributes  to  the  benefit  of  the  council  of  administration 
5  per  cent  of  the  net  profits  of  the  company  before  the  division  among 
the  shareholders  and  the  liquidator  of  the  old  company.  It  is  equitable 
that  the  persons  who  will  carry  on  the  company  shall  have  an  interest 
in  the  results  which  it  is  to  produce. 

This  provision  is  customary,  and  the  amount  adopted  and  inserted  in 
your  by-laws  should  be  ratified  by  you. 

VII. 

In  conclusion,  gentlemen,  we  have  exhibited  to  you,  a  little  tediously, 
perhaps,  all  the  points  to  which  the  commission  which  you  have  given 
us  makes  it  our  duty  to  call  to  your  attention.  We  should  depart  from 
our  r61e  if  we  should  discuss  in  this  report  the  future  of  the  enterprise 
to  which  you  have  given  your  support. 

The  past  imposes  upon  us  the  greatest  reserve.  But  we  can  say,  what 
our  profound  examination  has  confirmed  for  us,  that  is,  that  your  com- 
pany is  created  under  conditions  of  prudence,  that  it  is  surroundetl  by 
measures  of  inspection  and  control  which  we  think  will  attract  confi- 
dence and  will  permit  it  to  pursue  and  accomplish  the  work  of  recon- 
struction in  view^  of  which  it  has  been  established. 

We  are  unanimously  of  opinion  that  the  provisions  contained  in  the 
by-laws,  and  which  establish  on  behalf  of  the  Colombian  Government, 
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of  the  liquidation,  and  of  the  future  administrators  particular  advantages, 
ought  to  be  approved  by  you. 
Paris,  October  8,  1894. 
The  three  verifying  commissioners: 

Ed.  Fouoeu. 
Ch.  Goudchaux. 

G.    FOCKE. 
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Aseetfl. 


Cost  of  the  rottd ' 

Property  on  the  iHthmtu I 

Materiel 

Proflte  not  yet  received  (es- 
timates In  p«rt) 

Account*  to  be  received 

Sinking  fund 

Cash  on  hand  in  New  York. 

Cash  on  hand  in  London  . . . 

Cash  on  hand  at  the  agency 
on  the  IsthmuR 

Due  by  agency  on  the  Isth- 
mua 

General  European  agrents . . . 

Interest  upon  funds  on  de- 
posit   

Advance  of  indebtedness  to 
the  Republic  of  Colombia. 

Bonds  sterling,  7  per  cent  on 
the  treasury  of  the  gen- 
eral mortgage  indebted- 
ness   

Due  by  sinking  fund 

Advances  to  the  company  of 
the  steamers  of  the  Pana- 
ma Railroad 


Dollars. 


Debts. 


I      Dollars. 


|| 


Surplus  . 


1,215,320.73  1 1 
263.616.74  i 
169,322.99  '| 

80,967.67    ! 

18,648.14    I 

,486,189.22  I, 

177,061.32  / 

22,888.24  i 

30,204.73  ) 

\ 

4,856.81  V 

2,094.a5   I 

1,806.94 

!,  152. 000. 00 


471,000.00 
17,284.12 


115,131.38 


15,177,882.38 


1,793,350.42 


Capital  stock , 

BondH.  7  per  cent  general 

mortgage  debt , 

Bonds  of  indebtedness  to 

Colombia,  6  per  cent 

Funds  to  buy  bonds 

Interest    accumulated  on 

those  bonds , 

Debts  on  the  Isthmus  not 

presented 

Coupons  due 

Dividends  not  claimed 

Due    for    employees   who 

have  died  or  left 

Due  to  the  Government  of 

Panama 

Due  to  the  annexed  com- 
panies   

Accounts*  to  be  paid 

Divers  unpaid  accounts ... 
Surpla««  December  81, 1892 . 
Addition  to  surplus  for  the 

year  1898 


7,000,000.00 

4,000,000.00 

2,152,*000.00 
57,430.00 

74,768.69 

40.549.13 

1,710.00 

149.00 

894.70 

18.750.00 

82,513.86 

2,441.24 

3,825.84 

1,717,654.66 

75,795.77 


15,177,882.88 


EXHIBIT  N. 

FIRST  AND  LAST  REPORTS  (1895,  1901)  OF  THE  COUNCIL  OF 
ADMINISTRATION  OF  THE  NEW  PANAMA  CANAL  COM- 
PANY. 

REPOBT  OP  THE  COUNCIL    OF   ADMINISTRATION   TO  THE  ORDINARY   GENERAL 
ASSEMBLY   OF   DECEMBER  21,   1895. 

Gentlemen:  You  are  met  in 'ordinary  general  assembly  to  receive  an 
explanation  of  the  operations  of  the  company  during  its  first  activity, 
the  duration  of  which  has  been  eight  months  and  ten  days,  since  the 
21gt  of  October,  1894,  the  date  of  its  definitive  constitution,  and  up  to 
the  30th  of  June,  1895.  You  will  have  to  pa^  upon  the  accounts  in- 
volved in  such  operations  and  upon  the  proposition  which  we  shall  have 
the  honor  to  submit  to  you. 
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I. 

It  is  proper  to  go  over,  in  the  beginning,  the  particular  circumstances 
in  which  our  company  was  formed. 

By  the  terms  of  article  1  of  the  contract  of  prorogation  of  April  5, 1893, 
the  termination  of  the  Panama  Canal  concession  was  to  ensue  if  a  new 
company  for  its  construction  should  not  be  formed  before  October  31, 
1894,  and  "if  the  work  of  excavation  w^as  not  undertaken  in  a  serious 
and  permanent  manner  before  that  date." 

It  is  not  without  dilliculty  that  the  promoters  of  the  new  company 
have  been  able  to  attain  their  object  within  the  necessary  time.  The 
subscription  of  the  greater  part  of  the  capital  resulted  from  proceed- 
ings whose  validity  was  submitted  to  judicial  sanction  and  legal  delav. 
Thanks  to  the  care  and  activity  of  the  judicial  officers,  no  unfavorable 
incident  has  occurred,  and  your  company  was  able  to  validly  constitute 
itself  on  the  21st  of  October,  1894,  ten  days  before  the  expiration  of  the 
period  referred  to. 

The  uncertainty  which  existed  up  to  the  last  moment,  gentlemen, 
forbade  either  the  contracting  of  any  engagement  in  the  name  of  the 
company  in  process  of  fonnation,  or  to  take  the  steps  which  are  ordi- 
narily taken  to  assure  from  its  commencement  the  operations  of  the 
future  company.  It  was  therefore  necessary  the  day  after  its  consti- 
tution to  improvise  all  the  elements  of  an  organization,  which  it  was 
impossible  to  prepare  in  advance,  even  as  to  matters  the  most  indis- 
pensable. 

But,  .thanks  to  the  foresight  of  the  promoters  and  the  concurrence  of 
the  liquidator  of  the  Universal  Company,  we  have  been  able  rapidly 
and  with  success  to  safeguard  your  interests  in  Colombia. 

From  the  22d  of  October  the  council  of  administration,  by  cablegram, 
accredited  2^  its  representative  near  tlie  Colombian  Government  M. 
Mancini,  formerly  charge  d'affaires  of  the  French  Republic,  who  already 
exercised  the  same  function  for  the  liquidation  of  the  old  (x>mpany.  It 
charged  him  to  officially  notify  the  (Government  of  Bogotd  of  the  forma- 
tion of  the  new  company  and  to  present  the  documeilts  previously  sent 
to  our  agent.  At  the  same  time  the  minister  of  foreign  affairs  of  the 
French  Republic  was  good  enough,  upon  our  application,  to  instruct  the 
minister  of  France  at  Bogota!  to  make  the  same  communication. 

The  23d  and  31st  of  October  M.  Marco  F.  Suarez,  minister  of  for- 
eign affairs  for  the  Republic  of  Colombia,  answered  these  notifications 
by  dispatches,  recognizing  without  reservation  the  constitution  in  due 
time  of  our  company.  These  dispat<^hes  were  inserted  in  the  "Oficial 
Journal  '*  of  Bogot/i,  together  with  the  complete  text  of  our  by-laws. 
On  his  part,  M.  Mallarino,  minister  of  Colombia  at  Paris,  gave  us  the 
most  satisfactory  assurances  of  the  disposition  of  his  Govenmient. 

The  second  condition  imposed  by  the  contratrt  of  prorogation — that 
is  to  say,  the  "taking  up  of  the  work  of  excavation  in  a  serious  and 
permanent  manner" — has  likewise  been  fulfilled  in  due  time.  A  cable- 
gram, announced  in  advance  by  instructions  of  the  liquidator  to  the 
director  of  his  business  on  the  Isthmus,  has  permitted  to  be  prepared 


Digitized  by  VjOOQLC 


The  President.  44T 

the  reopening  of  the  workshops  and  their  being  put  into  activity  at 
the  desired  moment  with  a  sufficient  number  of  workmen. 

The  new  company  thus  found  itself  in  perfect  conformity  with  the 
clauses  of  the  documents  of  prorogation,  and  a  new  period  of  ten 
years  -for  the  execution  of  the  canal  commenced  to  run  on  the  22d  of 
October,  1894. 

We  think  well  to  add  that  we  have  had  but  to  ac(]uiesce  under  all 
circumstances  as  to  our  relations  with  the  Colombian  Government. 
The  questions  which  the  installation  and  carrying  on  of  our  operations 
on  the  Isthmus  have  given  rise  to,  have  been  settled  in  a  spirit  of  lofty 
equity,  and  to  our  satisfaction.  We  confidently  exjHict  to  find  always 
the  same  justice  and  the  same  gocnl  will  from  the  Colombian  Govern- 
ment which  marks  the  close  of  the  difficulties  of  the  task  we  have 
undertaken,  and  will  certainly  aid  us  to  surmount  them  in  the  interest 
of  the  future  of  Colombia,  and  to  develop  the  commerce  of  the  world. 

II.  ' 

One  of  the  constitutive  elements  of  the  contribution  made  by  the 
liquidator  of  the  old  company  of  the  interoceanic  canal  to  our  company 
was  represented  by  68,534  shares  of  "Panama  Railroad,"  which  have 
been  transmitted  to  us  with  the  reservations  and  conditions  embodied 
on  that  subject  in  our  by-laws. 

The  situation  of  this  matter,  generally  little  understoo<l,  was  far  from 
being  satisfactory  when  our  company  was  formed.  We  think  that  to 
give  you  the  data  to  understand  it  properly  it  will  not  l)e  useless  to  go 
over  here  the  general  points  of  its  constitution  and  the  principal  phases 
of  its  development. 

We  do  not  need  to  return  to  the  principal  (considerations  which  have 
been  the  motive  for  the  contribution  of  these  shares  to  our  company. 
They  have  l)een  communicated  in  the  report  of  the  commissaires  to 
your  second  general  constitutive  meeting,  which  explains  the  natural 
corelations  existing  between  the  two  enterprises. 

Created  in  1849,  under  the  form  of  an  anonymous  company,  by  virtue 
of  a  charter  delivered  by  the  State  of  New  York  for  the  purpose  of 
favoring  and  facilitating  the  commerce  of  the  United  States  at  a  time 
when  there  existed  no  railroad  connecting  the  coasts  of  the  Atlantic  and 
Pacific,  "the  Panama  Railroad  Company"  had  for  its  object  the  opera- 
tion of  a  railroad  of  76  kilometers,  which  has  opened  to  international 
commerce  the  Panama  route. 

The  concession  granted  to  the  company  in  the  l)eginning  by  the 
Republic  of  New  Granada  was  confirmed  later  by  the  Colombian  Gov- 
ernment. By  the  terms  of  its  by-laws  it  is  administere<l  by  a  council 
which  sits  in  New  York.  It  finds  itself,  by  virtue  of  its  constitution 
and  treaties,  placed,  as  does  the  way  across  the  Isthmus,  under  the  rule 
and  protection  of  the  laws  of  the  Unite<l  States. 

Outside  of  its  stock  capital,  which  is  $7,000,000  divided  into  70,000 
shares  of  flOO  each,  "the  Panama  Railroad  Company"  has  issued  two 
sets  of  bonds,  the  interest  on  which  has  required  for  the  last  year  the 
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sum  of  $369,000,  the  bonds  in  circulation,  representing  on  the  31st  of 
December,  1894,  a  capital  of  14,569,000,  after  deducting  bonds  paid, 
bought  in,  or  remaining  in  the  hands  of  the  company. 

One  of  these  bond  issues,  which  is  at  7  per  cent  interest,  and  which 
has  not  l>een  paid,  is  protected  by  a  general  mortgage  on  the  immovable 
property  of  the  company.  Sufficient  provision  has  not  been  made  to 
assure  the  reimbursement  which  falls  due  for  the  whole  on  the  10th  of 
October,  1897. 

The  other  issue  is  at  6  per  cent,  redeemable  in  twenty-eight  years, 
from  1881  to  1908,  by  annual  payments  which  the  operation  of  the  road 
provides  for  with  regularity.  The  carrying  on  of  the  railroad  from 
Colon  to  Panama,  commenced  in  1855,  has  produced,  from  the  begin- 
ning, brilliant  results,  and  the  period  elapsing  up  to  1869  was  ver>' 
prosperous. 

The  opening  of  the  first  transcontinental  lines  mo<iified  these  general 
conditions  of  traflic  by  the  Isthmus.  It  has  resulted  in  greatly  reducing 
the  rate  'of  transport  by  the  Panama  Railroad,  and  to  impel  that  com- 
pany to  seek  the  alliance  and  concurrence  of  companies  oi)erating 
vessels  on  the  Atlantic  as  well  as  on  the  Pacific. 

It  was  thus  that  in  1872,  1875,  and  1878  arrangements  took  place 
between  the  Panama  Railroad  and  the  Pacific  Mail  Steamship  Company, 
with  the  effect  of  regulating  the  conditions  of  traffic  by  the  Isthmus. 
To  understand  from  the  point  of  view  of  transportation,  the  results  of 
the  regime  inaugurated  in  1872  in  the  operation  of  that  railroad,  it  is 
proper  to  omit  the  period  from  1881  to  1889,  which  was  favored  by  the 
exceptional  amount  of  travelers  and  merchandises  during  the  works  of 
the  old  company  of  the  Interooeanic  Canal.  It  appears  that,  omitting 
that  abnormal  element,  the  traffic  of  the  railroad  doubled  during  the 
period  of  twenty  ye^rs  which  followed  1872,  without  the  annual  amount 
of  receipts  of  trans j)ortation  having  been  ixjrceptibly  increased. 

We  shall  give  to  the  carrying  on  of  the  railroad  its  true  character  by 
relating  here  that  during  that  period  of  twenty  years  the  expenses  of 
oj^eration  following  the  development  of  traffic,  increased  disproportion- 
ately. The  consequence  was  the  obvious  diminution  of  the  profits  of 
carrying  on  the  road  from  the  commencement  to  the  end  of  that  period. 

In  the  first  months  of  1893  the  last  agreement  concluded  with  the 
Pacific  ]Mail  ended  without  its  having  been  possible  to  renew  it  before 
its  expiration,  upon  acceptable  conditions.  The  Pacific  Mail  then 
ceased  carrying  on  the  maritime  part  of  the  busine.s8  up(m  a  common 
tariff  of  rates.  More  than  tliat,  it  claimed  that  the  agreement  of  1872 
allowed  it  certain  privileges  without  reciprocity  as  to  traffic  l)etween 
Panama  and  Acapulco,  and  it  introduced  upon  that  subject  a  proceed- 
ing before  the  tribunal  of  New  York.  The  rupture  of  relations  with  the 
ship  company,  which  had  assured  up  to  that  time  the  regular  service  of 
the  route  by  the  Isthnuis  between  the  coasts  of  the  Ignited  States  on 
the  Atlantic  and  the  Pacific,  imposed  upon  the  Panama  Railroad  Com- 
I)any  the  obligaticm  to  maintain  a  line  of  vessels  on  each  of  the  two 
oceans  from  New  York  to  Colon  and  from  Panama  to  San  Francisco. 
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The  carrying  on  of  the  two  linen  by  sea  in  connection  with  the  railroad 
has  been  maintained  with  a  lofls.  However,  the  organization  of  thct<e 
maritime  services  has  permitted  the  eoini>any  to  pre8er\'e  practically 
the  amount  of  traffic  of  the  railroad  l)efore  the  reductions  of  rates  which 
it  has  been  compelled  to  make,  produced  an  important  diminution  in 
its  receipts. 

In  conclusion,  the  last  two  periods  of  operation  of  1893  and  1894  have 
been  much  the  most  unfavorable  since  the  beginning.  The  carrying  on 
of  the  railroad  during  those  two  periods  has  left,  according  to  the 
accounts  of  the  company,  an  excess  of  receipts  of  $298,886,  after  pay- 
ment of  all  its  expenses,  including  interest  on  the  bonds.  But  this 
excess  of  receipts  has  been  employed  wholly  to  cover  the  losses  arising 
from  the  two  lines  of  vessels,  the  amount  of  which  has  risen  to  a  total 
practically  equal  to  that 

The  n^ottations  undertaken  and  broken  off  at  different  times  during 
three  years  with  the  Pacific  Mail  Company  have  continued  during  1895. 
They  have  been  conducted  by  the  council  of  administration  of  the 
Panama  Railroad  with  a  persevering  ability  to  which  we  are  glad  to 
render  homage.  A  telegram,  dated  the  16th  of  the  present  month,  has 
informed  us  that  these  laborious  negotiations  are  about  to  result  in  the 
signing  of  an  agreement.  This  happy  solution,  which  will  carry  with  it 
the  suppression  of  the  maritime  service  which  the  company  has  organized 
on  the  Pacific,  will  improve  th  3  general  results  of  its  operation. 

In  the  course  of  those  negotiations  the  operations  of  1895  have  pro- 
ceeded under  always  difficult  conditiims.  Howevef,  thanks  to  an 
abundant  crop  of  coffee  in  Central  America  and  to  other  favorable 
circumstances,  the  movement  of  the  receipts  of  the  traffic  of  the  railroad 
for  the  three  first  quarters  of  the  current  year  is  sensibly  increased, 
compared  with  the  corresponding  figures  of  the  preceding  year.  On  the 
other  hand,  the  measures  taken  by  the  council  of  administration  of  the 
Panama  Railroad  with  a  view  to  diminishing  expenses  have  already 
produced  salutary  results. 

It  is  not  permitted  to  us  to  state  the  ultimate  result  of  the  operations 
t»f  the  current  year,  the  accounts  of  which  can  not  l)e  communicated  to 
us  before  next  March.  There  is,  however,  reason  to  think  that,  not- 
withstanding the  sacrifices  ret|uired  by  the  maintenance  of  the  two  lines 
of  vessels,  the  results  of  the  operation  of  the  railroad  in  1895  will  be 
more  satisfactory  than  those  of  the  operations  of  the  two  previous  years. 

But  in  the  meantime  the  Panama  Railroad  Company  is  required  to 
reserve  all  its  financial  ability  and  put  it*<elf  in  a  condition  to  meet  the 
falling  due  of  l)onds  in  1897.  It  can  not  think  then  of  executing  with 
its  own  resources,  nor  by  an  appeal  for  a  loan,  the  work  required  on  the 
Pacific  for  an  improve<i  j)ort.  As  has  been  said  to  you  by  the  commis- 
saire  having  to  do  with  the  contributions,  the  enterprise  of  the  con- 
struction of  the  canal  can  not  be  indifferent  to  the  proper  carrjdng  on 
of  the  railroad  company.  More  than  that,  our  constant  care  is  to  attract 
the  commercial  currents  Xxi  the' Panama  route  in  order  to  assure  for 
the  canal,  from  its  opening  to  navigation,  an  immediate  traffic.     We 
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oonsider  it  then  indispensable  to  lend  our  aid  to  the  Panama  Railroad 
to  remedy  the  grave  defects  of  the  railroad,  even  if  for  that  it  is  necessary 
to  make  an  advance  of  funds  to  a  limited  extent. 

In  the  present  state  of  affairs  the  lack  of  constructions  renders  the  port 
of  Panama  altogether  insufficient.  The  shallowness  of  the  water  pre- 
vents reaching  the  wharves  of  the  Panama  Railroad.  Ships  are  obliged 
to  cast  anchor  several  kilometers  from  shore,  under  the  protection  of  the 
Naos  Islands,  and  the  cargoes,  on  arriving  or  departing,  are  laden, 
unladen,  and  transported  on  lighter.  These  operations  are  tedious, 
costly,  and  seldom  sure.  There  result  losses  of  time  to  the  vessels,  risks 
of  loss  of  the  merchandise,  and  finally  a  double  handling,  which  adds  to 
the  charge  of  transportation  by  way  of  the  Isthmus.  The  council  of 
administration  of  the  Panama  Railroad  Company  is  probably  occupied 
in  trying  to  remedy  these  conditions,  so  unfavorable  from  the  point  of 
view  of  the  development  of  traflSc.  To  that  end  it  has  proceeded  to 
examinations  having  in  view  the  creation  of  a  port  at  La  Boca,  at  the 
point  where  the  canal  opens  on  the  Pacific  and  which  is  already  con- 
nected with  Panama  by  a  branch  railroad  established  by  the  Old 
Panama  Canal  Company.  The  execution  of  this  project  will  permit 
ships  to  discharge  themselves  directly  opposite  the  railroad. 

The  expenses  for  this  purpose  is  calculated  at  about  5,000,000  francs. 

The  examination  of  the  ways  and  means  to  be  employed  for  assuring 
the  execution  of  that  project  has  led  the  Panama  Railroad  to  ask  us  to 
lend  it,  in  some  manner  to  be  determined,  the  sum  of  5,000,000  francs, 
representing  the  amount  of  the  aforesaid  expenses.  We  consider  that  it 
is  in  confonnity  w^ith  your  interest  to  make  the  advance  in  question  on 
certain  conditions,  and  if  possible  with  special  guarantees.  Consequently 
we  shall  ask  you  to  give  by  particular  resolution  the  authorization  neces- 
sary for  that  purpose. 

III. 

We  take  up  now,  gentlemen,  the  principal  object  of  your  company, 
which  is  the  construction  of  the  Panama  Canal.  • 

We  are  going  to  set  before  you  as  completely  as  is  possible  to  us  the 
progress  of  our  examinations,  and  of  our  oi)erations  on  the  Isthmus,  the 
results  obtained  up  to  June  30,  and  the  hopes  they  permit  us  to  conceive 
of  the  future  of  the  enterprise. 

We  have  taken  possession  of  a  domain  of  14,000  to  15,000  hectares, 
that  is: 

(1 )  A  strip  of  200  meters  wide  on  each  side  of  the  canal,  granted  from 
the  public  lands  by  the  law  of  concossion  of  the  18th  of  May,  1878; 

(2)  Lands  of  Christopher  Columbus,  conquered  from  the  sea  by  differ- 
ent private  owners,  acquired  by  the  old  company,  and  of  which  a  large 
part  has  the  character  of  private  ownership  and  can  be  disposed  of. 

Since  the  cessation  of  the  works  numerous  occupants  have  estab- 
lished themselves  on  these  lands  and  have  cleared  a  part.  By  the  terms 
of  article  3  of  the  contract  of  prorogation  of  December  26,  1890,  the 
Colombian  Government  has  obliged  iti-elf  to  lend  its  active  aid  to  put  an 
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end  to  these  omirpations.  Our  agentB  have  {j^ven  all  their  energy  to  the 
accomplifihment  of  thifl  difficult  task,  endeavoring  to  avoid,  as  far  as 
poflEdble,  litigation. 

On  the  30th  of  June  800  affaira  of  this  kind  were  already  settled. 
This  work  proceeds  in  a  satisfactory  manner. 

IV. 

The  immovable  constmcted  properties  existing  on  the  Isthmus  are 
very  numerous.  They  consist  of  buildinsrn  for  buream*,  workshopn  and 
storehouses,  hospitals,  dwelling  houses  for  the  agents,  iMrracks  and 
camps  for  the  workmen,  together  with  quite  a  large  number  of  construc- 
tions not  devoted  to  the  business  of  the  enterprise,  susceptil)le  of  being 
rented  and  constituting,  as  does  a  portion  of  the  lands,  a  private  and 
dispensable  property. 

The  condition  of  preservation  of  these  different  constructions  varies. 
It  nevertheless  can  be  considered  as  certain  that  at  nearly  all  points 
along  the  canal  the  construction  is  in  a  good  state  of  preservation,  sus- 
ceptible of  being  repaired  at  little  expense,  and  sufficiently  ample  to 
accommodate  the  personnel,  administrative  and  technical,  as  well  as  the 
workmen,  even  in  the  periods  of  most  activity  of  the  works.  The 
making  of  new  constructions  will  be  necessary  only  at  a  small  number 
of  places  where  the  works  not  provided  for  by  the  old  company  may 
require  them. 

The  distribution  of  drinkable  water,  of  the  greatest  importance  from 
a  hygienic  point  of  view,  proceeds  wherever  it  is  necessary.  It  will 
be  easy  to  provide,  when  necessary,  for  any  new  requirements  in  that 
respect. 

The  houses  not  used  in  connection  with  the  works,  especially  at  Colon, 
are  rented,  and  produce  a  revenue  which  diminishes  our  expenses  of 
caring  for  our  property,  and  are,  besides,  moderate. 

V. 

We  have  also  taken  possession  of  the  materiel  accumulated  on  the 
Isthmus  at  great  exi)ense,  which  constitutes  an  insepara})le  accessory  of 
the  concession.  The  liquidation  perfectly  understood  the  necessity  of 
preserving  this  portion  of  its  assets,  which,  while  without  realizable  com- 
mercial value,  must  Militate  greatly  the  rec^onimencement  of  the  works. 
It  took  care  to  collect  the  scattered  objects  at  the  workshops  and  to 
classify  them. 

Without  speaking  of  the  workshoiw  for  repair,  well  made  and  on  an 
extensive  plan,  the  following  table  will  give  you  an  idea  of  the  mat^^riel 
of  the  working  apparatus: 

Marine  and  river  dredges 35 

Lighters  and  steam  launches 26 

Boats  with  valve  appliances 40 

Excavators  of  different  kinds 88 

Locomotives  of  gauge  of  1.52  meters 253 

Railway  cars  of  gauge  of  1.52  meters 6, 006 
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Kilometers  of  track  of  gauge  1.62  meters 500 

Ix)comotive8,  narrow  gauge 14 

Small  cars  (Decauville) 7, 449 

Kilometers  of  road  (Decauville) 110 

I/jcomobiles 169 

Steam  and  hand  windlasses 254 

Skiffs 44 

Derricks 278 

Flatboats 81 

With  some  exceptions,  the  number  of  these  machines  appears  to  be 
sufficient  for  the  construction  of  the  canal.  There  will  be,  then,  to  buy 
only  a  certain  number  of  machines  and  tools  which  the  old  company 
did  not  have  and  the  employment  of  which  will  produce  an  economy 
in  the  execution  of  the  works.  The  materiel  in  general  has  been  and 
continues  to  be  well  cared  for. 

VI. 

You  will  understand,  gentlemen,  that  we  would  not  have  undertaken 
the  difficult  task  which  has  been  confided  to  us  if  we  had  not  been  pre- 
viously a*isured  by  the  opinion  of  a  very  honorable  engineer,  and  one 
of  unquestionable  ability,  that  the  accomplishment  of  the  canal  was  not 
beyond  the  strength  and  devotion  of  men  firmly  resolved  to  undertake 
that  great  work. 

From  the  month  of  August,  1894,  the  promoters  of  the  new  under- 
taking had  applied  to  M.  de  la  Tounierie,  inspector-general,  who  had 
acquired,  as  president  of  the  general  council  of  roads  and  bridges,  an 
exceptional  experience  of  large  works. 

He  made  his  reply  after  a  profound  examination  of  the  business. 
After  a  complete  study  of  all  the  documentw  of  which  he  could  possess 
himself,  he  is  convinced  that  the  accomplishment  of  the  canal  can  be 
effected  in  the  first  days  of  October,  1894,  and  he  accepted  in  principle 
the  presidency  of  the  technical  committee  provided  by  article  31  of  the 
by-laws. 

Immediately  after  the  constitution  of  your  company,  M.  de  la  Tour- 
nerie  entered  upon  his  duties,  and  we  have  occupied  ourselves  in  form- 
ing a  personnel  of  engineers  and  constructors  to  send  to  the  Isthmus. 
The  memories  of  the  past  have  rendered  this  recruiting  difficult,  and 
time  was  necessary  to  prepare  instructions  and  establish  a  perfect  under- 
standing with  the  engineers.  They  embarked  at  St.  Nazaire  on  the  9th 
of  December,  1894,  and  arrived  at  (-olon  the  30th  of  the  same  month. 

Up  to  that  date  the  continuation  of  the  works  on  behalf  of  the  new 
company  had  been  assured  by  the  personnel  of  the  liquidation  of  the 
old  company. 

The  transfer  of  the  business  took  place  on  the  7th  of  January,  1895^ 
without  any  difficulty,  and  conformably  to  instructions  arranged  be- 
tween the  liquidator  and  our  company. 

The  president  of  the  technical  committee  went  to  the  Isthmos,  acoom- 
panied  by  the  administrator  of  the  company,  in  order  to  settle  by  per^ 
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Honal  inspection  their  own  views  and  to  complete  the  instructions  jjiven 
to  the  hioiil  personnel. 

After  having  left  the  Isthmus,  and  in  order  to  make  use  of  all  means 
of  information,  these  gentlemen  made  a  visit  to  examine  the  canal  in 
course  of  construction  from  Chicago  to  the  Mississippi,  some  maritime 
canals  from  Amsterdam  to  the  sea,  from  the  Baltic  to  the  North  Sea, 
and  from  Liverpool  to  Manchester. 

The  preliminary  studies  and  experiments  which  we  have  mentioned 
have  permitted  the  president  of  the  technical  committee  to  map  out 
the  outlines  of  the  enterprise. 

VII. 

We  do  not  need  to  remind  you,  gentlemen,  that  the  construction  of 
a  canal  at  sea  level  seems  to  he  out  of  the  question.  The  experience, 
so  dearly  purchased,  has  demonstrated  that  such  a  work  would  entail 
an  excessive  expense  and  require  a  considerable  lapse  of  time.  Every- 
one appears  to  be  in  accord  at  present  in  this  respect. 

There  is  no  question,  then,  as  to  a  canal  with  locks. 

This  being  so,  there  have  been  numerous  projects.  The  first  was  pre- 
pared by  the  old  company  at  the  time  when  it  was  compelled  to 
renounce  its  ori^nal  conception  of  a  sea-level  canal. 

Another  project  was  elaborated  by  the  commission  instituted  by  M. 
Brunet,  liquidator,  under  the  presidency  of  M.  Guillemain,  inspector^ 
general  of  roads  and  bridges.  The  question  was  taken  up  again  by  a 
great  number  of  engineers,  who  have  submitted  useful  ideas  and  pro- 
posed ingenious  solutions  of  such  and  such  particular  problems.  We 
shall  owe  much  to  the  works  of  our  predecessors.  But  investigations 
were  necessary  to  determine  the  details,  and  have  required  long  and 
minute  studies  upon  the  site.  The  commission  presided  over  by  M. 
Guillemain  recognized  this  formally  so  far  as  it  concerned  it,  and  we 
CAU,  without  temerity,  we  think,  extend  this  declaration  to  the  other 
projects  whose  authors  have  not  been  able  to  consecrate  to  such  difficult 
studies  the  time  and  money  necessary. 

The  two  principal  difficulties  that  the  execution  of  the  canal  pre- 
Hents  are  the  cut  of  Culebra  and  the  management  of  the  waters  of  the 
Chagres.  To-day  the  majority  of  technical  men  consider  that  these 
<lifficulties  should  be  overcome  in  the  following  manner: 

The  valley  of  the  river  will  be  dammed  at  suitable  points  selected, 
in  order  to  restrain  the  waters  in  such  a  manner  as  to  form  one  or  sev- 
eral lakes.  As  a  result,  the  diggings  to  be  made  will  be  much  dimin- 
ished, since  on  a  great  part  of  the  course,  in  place  of  being  obliged  to 
cut  a  trench,  navigable  lakes  will  be  created.  These  lakes  will  consti- 
tute at  the  same  time  immense  reservoirs,  so  that  the  floods  of  the 
Chagres  will  be  received  without  danger  to  navigation  and  for  the  canal. 
The  Chagres  will  cease  in  this  way  to  be  a  menace,  but  will,  on  the  con- 
trary, be  a  valuable  auxiliary.  Finally,  the  cuttmgs  will  be  nearly 
reduced  to  the  cut  of  Emperador  and  that  of  Culebra,  the  length  of 
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which  will  be  again  dimini8he<l  as  a  result  of  the  rising  of  the  plain  of 
water  in  the  baain. 

Thence  will  result  the  necessity  of  changing  the  present  line  of  the 
Panama  Railroad  according  to  a  new  line  to  be  determined  according  to 
the  exigencies  of  the  inundations. 

On  the  other  hand,  the  examination  of  the  great  maritime  canals 
constructed  in  these  latt(»r  times  and  the  conditions  of  carrying  them 
on  demonstrates  that  for  the  security  and  faiulity  of  navigation  it  is 
indispensable — 

To  open,  from  the  beginning,  the  basin  at  the  locks  into  two  water 
courses; 

To  construct  locks  with  two  basins,  one  of  them  having  dimensions 
sufficient  to  receive  the  great  ships,  the  types  of  which  have  singularly 
increased  in  these  latter  times. 

As  to  supplying  the  higher  water  course,  several  plans  have  been  pro- 
posed. The  question  has  not  yet  been  definitively  settled,  but  we  think 
we  should  say  to  you  that  it  seems  to  us  very  desirable  to  supply  it  by 
means  of  mechanical  appliances. 

VIII. 

As  you  see,  our  company  finds  itself  in  the  presence  of  new  problems, 
important  to  be  settled.  In  perfect  accord  with  M.  de  la  Toumerie,  we 
have  thought  it  was  not  necessary  to  live  in  uncertainty  or  in  obscurity 
as  to  the  different  solutions  possible.  It  is  for  this  reason  that  the  Isth- 
mus has  been  covered  by  a  vast  number  of  operations  on  the  land  des- 
tined to  furnish  all  the  information  necessary  to  examine  with  full 
knowle<ige  the  numerous  questions  which  have  to  be  settled. 

ITnder  these  conditions  only  can  take  i)lace  the  deliberations  of  the 
technical  committee,  to  which  will  belong,  according  to  article  31  of  our 
by-laws,  the  elaboration  of  a  definitive  project. 

We  should  have  seriously  neglecte<l  our  duty  Jf,  giving  way  to  natural 
impatience,  we  had  shortened  the  perimi  of  preparation  and  of  study. 

The  want  of  success  of  the  efforb^  of  our  predecessors  has  cast  upon  the 
works  doubts  which  can  not  he  dissipate<l  except  on  condition  of  pre- 
senting to  the  public"  a  j)roji'ct  delil)enitt^ly  conceivwl,  studied  with  sc*ru- 
pulous  care,  kei)t  within  the  limits  of  moderate  expense,  and  answering, 
nevertheless,  the  requirements  of  traffic. 

It  would  l)e  an  error  to  believe  that  one  could  find  in  a  hasty  and  pre- 
cipitate development  of  the  works  a  meiins  of  immediately  restoring 
confident'e. 

The  p?rio<l  of  execution  will  Ixj  all  the  more  short,  the  progress  of  the 
works  all  the  more  exempt  from  hesitations,  and  all  false  steps  or  ex- 
penses, including  the  interest,  will  be  the  less,  the  more  the  studies  shall 
have  been  made  profound  and  complete. 

Outside  of  this  line  of  conduc^t,  rigorous  and  methodical,  it  would  not 
be  possible  to  assign  a  limit  to  the  expcMise. 

These  studit^s  have  Ix^en  conducte<l  with  diligence  and  with  the  great- 
est care  by  the  personnel  charged  with  them  on  the  Isthmus;  the  data 
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and  the  results  which  they  have  brought  to  us  have  been  successively 
put  into  practice.  They  are  at  present  very  much  advanced,  and  this 
eBHential  part  of  tlie  task  approaches  its  termination. 

IX. 

At  the  same  time  that  the  studies  were  pursued  without  intermission, 
we  have  taken  up  and  develoj)ed  with  all  the  activity  possible  the  works 
commenced  in  the  great  cut  of  the  passage  of  the  Cordillera,  which  must 
be  made,  whatever  project  may  be  definitively  adopted. 

But  before  attacking  vigorously  the  excavations  it  was  necessary  to 
make  solid  the  unsafe  masses  on  the  left  crest  of  the  cut;  otherwise 
grave  accidents  would  be  feared. 

In  the  second  place,  it  was  not  possible  to  develop  immediately  upon 
the  whole  length  of  the  cut  the  works  of  Emperador  and  Culebra, 
because  there  is  encountered  in  both  cases  special  difficulties  which  a 
study  of  the  whole  and  of  the  special  establishments  for  excavation  can 
alone  settle  surely  and  economically. 

To-day,  thanks  to  the  protective  works,  we  consider  the  danger  of 
landslides  avoided,  and  a  tentative  study,  taking  into  account  the  expe- 
rience acquired  and  the  matters  to  be  provided  for,  has  permitted  to  be 
arranged  a  mode  of  work  which  warrants  us  in  counting  upon  the  rapid 
and  sure  excavation  of  a  large  cubic  quantity. 

Finally,  it  was  essential,  under  pain  of  proceeding  infallibly  to  an 
irremediable  check  of  the  enterprise  on  account  of  the  great  cost,  to  reg- 
ulate from  the  beginning  the  conduct  of  the  works  in  a  manner  to  main- 
tain salaries  at  a  reasonable  rate. 

We  have  embarked  successfully  during  some  weeks  all  the  workmen 
who  had  presented  themselves.  While  we  took  the  precaution  not  to 
create  needs  in  addition  to  those  of  the  employment  of  the  labor  obtain- 
able on  the  Isthmus,  we  had,  however,  in  the  month  of  April,  a  first 
embarrassment  in  that  respect.  We  recognized  that  our  price  paid  was 
a  little  low.  We  kept  it  very  low  in  the  beginning  for  the  purpose  of 
destroying  the  illusion  of  those  who  looked  for  a  retyrn  of  the  extrava- 
gance of  the  past.  We  have,  accordingly,  consented  to  raise  slightly  the 
price  for  our  work.  In  the  month  of  August  a  new  mishap  occurred. 
The  company,  convinced  that  the  salaries  were  sufficient,  resisted,  and 
the  workmen  returned  to  the  plants  on  the  same  conditions  as  before. 
These  facts  demonstrated  that  it  would  have  been  dangerous  to  give  to 
the  workmen  at  the  start  a  too  active  impulse.  The  price  of  day  labor 
would  have  been  too  much  raised  and  the  total  expense  seriously 
increased. 

We  believe,  then,  that  we  acted  wisely  in  proceeding  at  the  beginning 
with  circumspection  and  not  in  developing  our  plans  except  a  little  at  a 
time  and  in  a  methodical  way,  without  endeavoring  to  make  immedi- 
ately and  regardless  of  price  a  large  cubic  excavation. 

We  have  thus  reached  the  p(iint  gradually  of  employing  2,000  workers. 
To  augment  this  number  we  have  undertaken  to  get  workmen  from 
certain  of  the  Antilles,  but  the  local  authorities  have  thrown  obstacles 
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in  the  way  of  eniigration.  This  incident  has  a  little  retarded  our  recruit- 
ing in  requiring  us  t<>  seek  elsewhere.  Four  hundred  new  workmen 
have  arrived  at  Colon.  Six  hundred  others  are  expet^ted,  and  the  effect- 
ive force  is  thus  raised  to  3,000  men. 

With  this  personnel  of  workmen  we  intend  to  vigorously  continue  the 
works  at  the  cut  of  Emperador  and  that  at  Culebra.  A  first  trench  or 
ditch,  the  lower  part  of  which  will  l)e  15.  meters  wide,  will  be  carried 
down  to  4  meters  below  the  plane  of  water  in  the  water  course  at  those 
places.  It  belongs  to  the  technical  cx)mmittee  to  determine  upon  this 
plane,  which  does  not  permit  us  as  yet  to  estimate  exactly  the  time  for 
the  digging  of  the  ditch. 

This  ditch  will  differ  from  the  final  trench  only  by  its  leas  width  and 
by  a  very  slight  difference  in  its  depth.  When  it  is  terminated,  the 
possibility  of  completing  the  canal,  one  of  the  difficulties  of  which  con- 
sisted in  crossing  the  Culebra,  will  no  longer  be  doubtful  to  anyone. 


The  sanitary  administration  has  been  the  object  of  our  constant  solici- 
tude. We  have  considered  that  nothing  should  cause  a  neglect  in  assur- 
ing to  the  personnel  the  best  hygienic  conditions  possible  and  the  care 
necessary  in  case  of  accident  or  sickness. 

The  sanitary  condition  has  this  year  been  very  satisfactory;  the  num- 
ber of  sick  has  remained  below  all  expectations.  Of  the  two  hospitals 
possessed  by  the  company  we  have  been  able  to  close  that  at  Colon,  and 
we  have  kept  that  of  Panama,  which  is  more  than  sufficient  at  present 
for  the  needs  of  the  service. 

During  the  month  of  June,  which  is,  from  a  sanitary  point  of  view, 
one  of  the  worst  of  the  year,  the  number  of  sick  in  the  hospital  did  not 
reach  2  per  cent  of  our  effective  force. 

It  seems,  beside**,  that  the  salubrity  of  the  country  has  considerably 
increased  during  some  years.  It  i.s  possible  that  this  improvement  is 
due  to  the  clearing  and  cultivation  which  have  taken  place  since  the 
cessation  of  the  works  of  the  old  company. 

XI. 

In  the  course  of  the  explanation  which  we  have  given  you  as  to  tiie 
plants  and  the  works  we  have  sufficiently  manifested  our  opinion  as  to 
the  important  r61e  which  belongs  to  the  technical  committee.  8uch  is, 
we  think,  the  true  interpretation  of  article  31  of  the  by-laws.  Also,  ve 
have  not  ceased  to  occupy  ourselves  in  the  formation  of  that  committee. 

We  have  thought  that,  to  facilitate,  when  the  time  should  come,  the 
appeal  which  we  will  have  to  address  to  French  and  foreign  capital,  this 
committee  ought  to  have  an  international  character,  and  the  French 
members  should  be  selected  in  a  broad-minded  way;  that  is  to  say, 
at  the  same  time  among  the  engineers  of  state  and  among  the  civil 
engineers. 

The  deference  due  to  the  Government  has  induced  us  to  solicit,  before 
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everything  else,  authorization  to  apply  to  the  engineers  of  roads  and 
bridges  in  active  servi(»e. 

Our  request  was  made  in  July  last.  We  have  since  then  repeated  it 
several  times,  but  by  disjAtch  dated  the  29th  of  November  last  the 
minister  of  public  works  informs  us  that  he  regrets  not  being  able  to 
give  us  that  authorization. 

We  have  since  commenced  to  take  steps,  from  which  we  thought  it 
our  duty  to  abstain  up  to  this  time,  in  connection  with  some  eminent 
personages,  French  and  foreign,  and  we  expect  that  the  technical  com- 
mittee will  be  shortly  constituted. 

XII. 

We  have  now,  gentlemen,  to  state  summarily  recent  incidents  to 
which  the  project  of  the  Nicaragua  Canal  has  given  rise. 

As  you  know,  an  interoceanic  communication  by  Nicaragua  has  been 
under  examination  for  a  long  time,  and  even  during  the  period  in  which 
the  work  of  the  old  Universal  Company  was  in  the  greatest  activity, 
divers  attempts  were  made  without  success,  to  recommend  that  enter- 
prise to  the  public  authorities  of  the  United  States. 

A  new  effort  is  being  made  with  the  same  end  in  view. 

In  the  month  of  January,  1895,  the  Senate  of  the  United  States  voted 
a  bill  tending  to  constitute  a  company  which  would  enjoy  a  guaranty 
or  interest  given  by  the  Federal  Government  and  would  be  placed 
under  its  control. 

This  bill  was  not  accepted  by  the  Chamber  of  Representatives,  which, 
however,  voted  at  the  end  of  its  session  a  credit  of  $20,000  for  an  exam- 
ination of  the  project  by  an  official  commission. 

The  report  of  the  commission  has  been  made.  We  do  not  possess  its 
text,  but,  according  to  analyses  published  in  American  papers,  it  will 
recommend  the  postponement  of  the  matter.  The  opinion  of  the  com- 
missioners will  be  that  the  probable  expense  would  rise  to  about  double 
the  figure  contemplated  by  the  promoters  of  the  affair,  and  in  view  of 
the  gravity  of  the  difficulties  to  be  overcome  it  will  l)e  necessary  to  pro- 
ceed to  new  investigations,  which  would  require  at  least  eighteen  months 
and  entail  an  exi)ense  of  $350,000,  or  nearly  1,800,000  francs. 

It  is  not  for  us  to  predetermine  the  decision  which  will  be  taken  on 
the  subject  of  this  affair  by  the  United  States.  We  have  confidence 
that  that  great  nation  will  understand  that  the  universal  character  of 
the  work  of  Panama  can  not  fail  to  give  all  security  to  the  commercial 
and  political  interests  of  the  American  people,  the  sympathies  '  f  whom 
we  make  it  our  business  to  cultivate,  as  we  do  those  of  all  the  maritime 
nations. 

XIII. 

We  have  nothing  to  add  to  the  detailed  explanations  given  by  you  by 
the  commissaires  of  accounts  on  the  balance  sheet  of  June  30,  1895, 
printed  at  the  end  of  the  present  report. 

We  may  mention  that  the  (x>mmission  of  examination,  instituted  by 
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the  liquidator  of  tlie  Universal  Company,  in  accordance  with  the  pro- 
visions of  article  5  of  the  by-laws,  has  proceeded  to  have  its  credentials^ 
verified.  We  have  gladly  placed  ourselves  at  its  disposition  to  facilitate 
the  accomplishment  of  its  misBion. 

XIV. 

By  the  terms  of  article  22  of  the  by-laws,  the  council  of  administration 
renews  itself  to  the  extent  of  one-third  every  two  years,  when  its  mem- 
bers are  of  the  number  of  9, 12,  or  15;  and  in  case  the  number  of  admin- 
istrators in  activity  is  not  exactly  divisible  by  3,  it  belongs  to  the  general 
assembly  to  arrange  the  matter. 

Your  council  is  at  present  composed  of  ten  administrators.  We  pro- 
pose to  you  to  decide  that  four  of  them  instead  of  three  shall  be  selected 
by  lot  before  your  next  annual  meeting,  which  will  have  to  vote  as  to 
their  being  replaced  or  their  reelection. 

XV. 

It  has  appeared  to  us  natural  and  desirable  that  the  bondholders  of 
the  old  company,  interested  like  you  in  the  accomplishment  of  the  canal, 
should  be  represented  in  your  council  of  administration,  and  the  con- 
stitutive meeting  of  the  20th  of  October,  1894,  has  taken  action  inviting 
us  to  submit  a  proposition  to  that  end. 

W^e  have  particularly  considered  that  point,  but  we  have  speedily 
recognized  the  difficulty  of  proposing  to  your  choice  such  and  such  an 
individual  selected  among  the  old  company  bondholders,  without  raising 
delicate  personal  questions. 

It  is  for  the  bondholders  themselves  to  agree  upon  the  designation  of 
their  candidates;  but  the  number  of  persons  interested  in  the  old  com- 
pany is  too  great  for  that  to  be  possible,  and  the  candidates  presented 
by  a  group  would  never  be  more  than  those  of  a  minority. 

We  have  accordingly  thought  best  to  address  ourselves  to  M.  I^emar- 
quis,  who  is,  by  virtue  of  his  legal  commission,  the  representative  of  all 
the  bondholders  without  exception. 

This  honorable  mandataire  of  justice,  approached  on  this  subject,  has 
responded  that  he  was  ready  to  join  his  efforts  with  ours  for  the  accom- 
plishment of  the  canal.  But  he  has  observed  to  us  that,  if  the  accom- 
plishment of  that  great  work  create<l  numerous  interests  common  to  the 
stockholders  of  the  new  company  and  his  principals,  the  bondholders, 
he  considered  that,  in  order  to  represent  the  latter  in  your  council  with 
independence,  he  could  not  accept  the  post  of  mandataire  of  the  stock- 
holders. 

We  have  recognized  those  obligations  as  well  founded,  and  in  order 
to  respond  to  the  desire  expressed  by  the  general  assembly  of  October 
20,  1894,  we  propose  to  you  to  authorize  your  council  by  special  resolu- 
tion to  join  with  itself  M.  Lemarquis,  judicial  mandataire  of  the  bond- 
holders, to  have  the  right  to  take  part  in  all  the  sessions  of  the  council 
of  administration  with  a  consultative  voice,  and  to  propose  there  any 
measures  which  he  may  judge  proper. 

We  can  also  delegate  to  him,  by  application  of  article  29  of  our  by- 
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laws,  and  when  we  think  it  for  the  interest  of  our  company,  the  whole 
or  part  of  our  powers,  with  the  object  of  utilizing  in  an  effective  manner 
the  f()neurren(5e  which  he  has  consented  to  give  us. 

XVI. 

We  have  endeavored,  gentlemen,  to  present  to  you  an  explanation  as 
clear  and  complete  as  possible  of  the  progress  ol  your  affairs. 

You  know  under  what  specially  difficult  circumstances  your  com- 
pany was  created,  and  how  we  were  called  upon  to  undertake  the  work 
of  reconstituting  the  business  of  the  Panama  Canal.  We  had  at  the 
beginning  everything  to  do  to  assure  its  being  carried  on,  and  every- 
thing to  learn  to  discover  the  truth  in  the  midst  of  the  contradictory 
and  sometimes  impassioned  views  to  which  it  has  in  the  past  given  rise. 

We  have  not  thought  proper  to  act  at  all  after  forming  an  opinion 
conscientious  and  reasonable  concerning  facts,  a  great  number  of  which 
were  little  understood  or  badly  interpreted. 

We  find  the  Panama  Railroad  in  a  delicate  situation.  The  agreement 
to  be  signed  will  ijnprove  the  circumstances  of  its  operation,  and  the 
establishment  of  maritime  installations  at  Panama,  which  depend  only 
upon  your  vote,  will  contribute  to  the  development  of  the  traffic. 

During  the  short  duration  of  an  administration  of  eight  months  we 
have  assured  the  rights  resulting  from  the  acts  of  concession  on  the  point 
of  escaping  from  the  liquidation  of  the  old  company.  We  have  taken 
possession  of  the  lands,  immovable  properties,  the  materiel,  and  the 
works  existing  on  the  Isthmus,  as  well  as  the  other  parts  of  the  contri- 
bution. We  have  looked  after  the  recruiting  of  the  personnel,  and 
organized  the  activities  of  the  new  company.  We  have  taken  up  again 
the  works  of  the  canal,  and  have  given  to  them  a  methodical  impulse 
which  belongs  to  the  conducting  of  a  great  enterprise.  By  examinations, 
pursued  with  care,  we  have  disengaged  the  general  lines  of  the  solution 
to  be  adopted,  and  prepared  the  elements  to  be  submitted  to  the  delib- 
erations of  the  technical  committee  in  conformity  with  article  31  of  our 
by-laws,  to  arrange  the  definitive  project  of  a  navigable  way  susceptible 
o{  great  traffic.  If  we  do  not  encounter  one  of  those  difficulties  which 
defies  human  foresight,  the  great  trench  of  Culebra  will  be  greatly  low- 
ered, and  will  furnish  the  demonstration  that  the  confident  hopes  of  the 
promoters  and  the  stockholders  of  your  company  may  become  a  reality. 

We  are  reaching  the  end  of  a  period  of  examination  and  organization 
of  plants  which  appeared  to  us  to  be  the  indispensable  condition  of 
success.     We  are  now  at  the  point  of  vigorously  attacking  the  works. 

Strong  in  your  support  and  your  confidence,  we  are  resolved  to  pur- 
sue the  construction  of  the  canal  with  all  the  energy  of  which  we  are 
capable. 

REPORT  OP  THE  COUNCIL  OF   ADMINISTRATION  OP  THE  NEW  PANAMA  CANAL 
COMPANY  OP  DECEMBER  21,  1901. 

Gentlemen:  You  have  met  in  ordinary  general  meeting,  in  conform- 
ity with  article  36  of  the  by-laws. 
Since  your  last  meeting  we  have  pursued  regularly  the  continuation  of 


Digitized  by  LjOOQLC 


460  The  Panama  Comal  Title— EehtUt  If. 

the  works,  notwithstanding  the  trouble  caused  on  the  Isthmua  by  the 
I)olitieal  situation  and  the  revolutionary  crisis.  As  in  the  past,  our 
efforts  have  been  concentrated  upon  the  excavation  of  the  great  central 
trench,  and  espeiually  upon  that  jmrt  of  it  at  Culebra. 

The  cubic  quantity  taken  out  during  the  year  is  1,080,000  meters, 
which  carries  the  total  cube  excavated  since  the  recommencement  of 
the  work  by  the  new  company  to  5,850,000  meters  for  the  entire  trench. 
The  depth  of  the  trench  is  lowered  by  this  to  an  altitude  of  about  46 
meters  above  sea  level  in  the  culminating  part  of  the  trench.  We  are 
excavating  now  on  a  large  scale  according  to  a  methodical  working 
organization,  with  a  view  to  the  final  section.  The  Panama  Railroad 
Company  has  reported  definitely  upon  its  proceedings  as  to  the  partial 
deviation  of  its  road  betw^een  the  stations  of  Culebra  and  Pedro-Miguel, 
a  deviation  which  we  have  effected  to  permit  us  to  get  rid  of  the  part  of 
the  railroad  that  crossed  the  trench  at  the  exit  from  the  Culebra  hill, 
and  which  constituted  an  obstacle  to  the  work  of  excavation. 

As  we  made  known  last  year,  we  are  continuing  in  a  regular  manner 
our  hydrological  observations,  which  are  of  serious  interest  for  the  solu- 
tion of  problems  concerning  the  discharges  of  the  Chagres  and  ita  afflu- 
ents, both  at  low  water  and  during  floods. 

The  sanitary  condition  of  our  personnel  is  as  satisfactory  as  poesible. 
In  a  personnel  of  agents  and  workmen  of  about  2,000  men,  we  have  to 
deplore  only  50  deaths,  of  which  44  were  from  causes  existing  in  all 
countries,  or  from  accidents  incident  to  the  work;  6  only  were  due  to 
maladies  of  the  climate. 

The  business  of  1900-1901  has  been  particularly  marked  by  our  rela- 
tions with  the  Government  of  the  United  States.  We  come  now  to  the 
part  of  our  report  which  has  to  do  with  those  relations.  We  limit  our^ 
selves  to  presenting  to  you  an  account  of  them  necessarily  condensed, 
but  clear  and  precipe. 

You  know  already  that  we  have  accepted  the  principle  of  a  cession  to 
the  (lovernment  of  the  United  States  of  our  concession  and  of  all  our 
prbpertieH  on  the  Isthmus. 

In  execution  of  a  law  voted  by  the  Congress  on  March  3,  1899,  the 
President  of  the  United  States  has  appointed  a  special  Commission 
charged  with  examining,  in  all  itn  asiHH*t*<,  the  (question  of  the  construc- 
tion of  an  interocoanic  canal  by  one  or  another  of  divers  nmtes  which 
may  present  themnelvos. 

You  are  not  ignorant  that  by  reason  ot  the  fonnal  prohibition  stipu- 
lated in  article  21  of  our  law  of  concession  we  can  not  take  any  effective 
action  in  the  way  of  a  sale  to  the  Government  of  the  United  States  with- 
out the  authorization  of  the  Colombian  Government.  Through  ita  min- 
ister plenipotentiary  and  envoy  extraordinary  at  Washington,  M. 
Martinez  Silva,  the  Colombian  Government  aciiuainted  us,  on  the  28th 
of  March,  1901,  with  its  intention  to  give  to  *' the  canal  company  author- 
ity to  transfer  its  concession  to  the  Government  of  the  United  States, 
upon  certain  conditions  concerning  the  two  Governments." 

This  intervention  took  away  the  prohibition  decreed  by  the  law  of 
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concession  and  gave  us  the  power  to  enter  upon  negotiations  with  the 
Government  of  the  United  States  without  compromising  ourselves. 

With  a  view  to  the  carrying  on  of  those  negotiations  and  to  furnish 
for  them  a  rational  basis,  we  have  made  with  the  greatest  care  an  esti- 
mate of  our  properties  of  all  kinds  on  the  Isthmus — concession,  mate- 
riel, constructions,  works,  rights  as  to  the  railroad,  etc.  This  impor- 
tant work  divides  itself  into  articles  which,  all  together,  represent  a 
considerable  sum. 

In  transmitting  to  the  president  of  the  Isthmian  Canal  Commission 
(that  is  the  name  of  the  Commission  above  mentioned),  M.  Hutin,  pres- 
ident of  the  company,  undertook  to  specify  the  nature  of  this  work. 
He  said  especially  in  his  letter  dated  October  4,  1901 : 

**  I  desire  to  add,  Mr.  President,  that  these  are  simply  sums  to  which 
we  are  led  by  a  personal  valuing  which  we  are  making  of  the  different 
elements,  to  be  discussed  pro  and  con  in  the  negotiations,  and  which, 
from  the  very  fact  of  those  negotiations  between  independent  parties, 
can  be  modified  to  an  •extent  more  or  less  important.  This  is,  then, 
properly  speaking,  that  first  expression  of  the  views  of  the  company  to 
which  you  allude  in  your  letter  of  May  16  last  as  intended  to  serve  as  a 
basis  for  discussion,  as  concerns  us,  in  the  proposed,  negotiations — nego- 
tiations which  we  shall  undertake,  believe  me,  with  the  greatest  desire  to 
reach  a  reasonable  agreement.  We  are  prepared  to  carry  to  them,  with 
that  end,  a  sincere  spirit  of  conciliation  and  of  concession,  hoping  that 
we  will  find  on  the  other  side  the  same  spirit  and  the  same  desire  to 
reconcile,  in  an  equitable  manner,  the  serious  interests  before  us.'* 

These  statements  seemed  of  a  sort  to  prevent  all  misconceptions. 
There  has  occurred,  nevertheless,  an  incident  of  which  we  shall  give  an 
account. 

The  final  report  of  the  Isthmian  Canal  Commission  was  made  to  the 
President  of  the  United  States  at  the  end  of  last  month.  According  to 
the  findings  of  that  report  the  Commission  declares  itself  in  favor  of  the 
Nicaragua  route,  after  havinjj^,  however,  set  forth  faithfully  the  numer- 
ous advantages  of  the  Panama  route.  That  decision  is  based  principally 
upon  this  consideration,  that  the  price  fixed  by  the  Panama  Canal  Com- 
pany is  so  high  that  the  Commission  can  not  recommend  its  acceptance. 

We  believe  that  there  is  here  only  a  misconception,  for  the  company 
has  never  intended  to  fix  a  price,  but  only  to  offer  a  basis  for  discussion. 
The  communications  previously  received  permittefi  it,  besides,  to  count 
upon  the  Commission's  lending  itself  to  that  discussion.  But  the  Com- 
mission has  considered  that  its  authorization  did  not  extend  to  negotiat- 
ing, and  it  has  made  its  report,  stating  therein  as  the  price  demanded 
by  the  company  the  total  of  the  valuations. 

However  this  may  be,  it  is  important  to  correct  without  delay  that 
error.  It  seemed  to  us  that  the  report  of  the  Commission  furnished  a 
means  of  arriving  at  that  end  in  a  manner  such  as  to  leave  no  room  for 
doubt. 

Among  other  advantages  of  the  Panama  route  over  that  of  Nicaragua 
the  report  of  the  Commission  makes  prominent  a  decided  economy  in 


Digitized  by  VjOOQLC 


462  The  Panama  Canal  Title— Exhihlt  N. 

the  cost  of  construction  and  an  annual  economy  in  the  expenses  of 
operation.  Here,  then,  is,  outside  of  the  technical  advantages,  a  motive 
of  prefereni«  in  favor  of  the  Panama  Canal. 

We  shall  ask  you  at  once  to  give  us  all  powers  to  treat  with  the  Gov- 
ernment of  the  United  States  under  the  reservation  of  submitting  to 
your  vote  of  approval  the  sum  settled  upon  by  the  Grovemment  of  the 
United  States  and  the  agent  charged  by  us  to  carry  on  the  n^otiations. 
But,  from  the  present,  we  desire  to  inform  you  that  our  negotiator  will 
receive  instructions  to  declare  to  the  American  Government  that  we  are 
ready  to  make  omissions  from  the  valuations  which  have  been  consid- 
ered as  a  fixed  and  determined  price  from  that  point  of  view  inadmissible, 
and  that  we  shall  offer  to  take  for  the  basis  and  pohit  of  starting  for  the 
debate  which  we  ask  for  and  which  it  will  not  decline,  as  we  l)elieve, 
the  figures  and  statements  contained  in  the  findings  of  the  final  report 
of  the  Isthmian  Canal  Commission.  We  shall  give,  l)esides,  to  our  agent 
the  power  to  close  the  discussion  upon  proposing  a  fixed  price. 

Under  these  circumstances  it  seems  to  us  that  nothing  equivocal  can 
exist  as  to  our  attitude  and  our  intentions. 

We  hope  that  this  simple  and  categorical  offer  will  have  a  favorable 
influence  upon  the  future  negotiations.  On  one  hand  it  will  raise  for  us 
a  weapon  of  which  we  shall  not  fail  to  make  use,  in  letting  it  be  known 
that  our  conciliatory  intentions  are  not  accompanied  by  inconsistent 
acts.  On  the  other  hand,  it  will  bear  witneas  to  our  confidence  in  the 
result  of  a  serious  valuation  of  our  properties,  whatever  method  therefor 
may  be  adopted. 

We  have  to  regret  to  see  separate  from  us,  upon  this  question,  our 
honorable  colleagues,  M.  Hutin,  president  and  director-general,  and 
M.  Choron,  administrator  and  director  of  the  works.  Their  resignations, 
which  have  been  accepted,  leave  a  great  void  in  the  council,  which  will 
preserve  the  memory  of  their  wisdom  and  devotion. 

Death  has  taken  from  us  in  the  course  of  the  year  our  colleague, 
M.  Rouget,  former  inspector-general  of  finance.  You  w-ill  join  us  in 
rendering  to  the  memory  of  M.  Rouget  a  sincere  testimonial  of  profound 
respect. 

Making  UHe  of  the  right  conferred  upon  us  by  article  23  of  the  by-laws, 
we  have  replace<l  MM.  Hutin  and  Choron  by  MM.  Forot,  former 
comptroller-general  of  the  army,  and  Bourgeois,  former  receiver  of  the 
finances  at  Paris.  We  ask  you  to  ratify  these  nominations,  as  well  as 
that  of  M.  Richmann,  whom  we  have  called  to  the  council  upon  the 
death  of  M.  Rouget.  M.  Richmann  is  recommended  to  your  election  by 
long  services  rendered  in  the  administration  of  the  finances,  w^here  he 
recently  occupied  the  high  post  of  central  receiver  of  the  department  of 
the  Seine. 

We  ask  of  you  also,  by  way  of  completing  the  council,  to  be  good 
enough  to  select  for  the  oflSce  of  administrator  M.  Gueydan,  former 
negotiator  with  the  United  States. 

Gentlemen,  it  appears  to  us  superfluous  to  call  your  attention  to  the 
resolution  whi^h  is  submitted  to  you  on  the  subject  of  the  attitude  to  be 
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taken  with  regard  to  the  Oovernmeiit  of  the  United  States.  After  a  con- 
scientious examination  of  the  situation  we  have  arrived  at  this  conviction, 
that  ho  other  metho<l  of  negotiations  is  adapted  to  the  circumstances. 

It  is  true,  and  we  should  call  your  attention  to  it,  that  the  solution  we 
propose  does  not  depend  exclusively  upon  the  agreement  to  be  reached 
between  our  company  and  the  great  American  Republic.  This  solution 
is  subjected,  besides,  to  the  arrangements  to  be  concluded  between  the 
(lovernment  at  Washington  and  the  United  States  of  Colombia. 

But,  at  least,  in  the  sphere  which  belongs  to  us,  we  have  done  what 
is  demanded,  not  only  by  your  interests  but  by  those  that  take  their 
origin  in  the  old  Panama  Canal  Company. 

[Here  follow  four  resolutions,  one  approving  the  accounts  as  reported,  . 
two  concerning  current  business,  including  the  election  of  the  officers 
above  referred  to,  and  the  other  as  Inflow:] 

The  general  meeting,  after  having  heard  the  report  of  the  council  of 
administration,  approves  the  conclusions  of  that  report  and  gives  all 
powers  to  its  council  of  administration  to  negotiate  the  cession  of  the 
properties,  concessions,  privileges,  etc.,  of  the  company  and  to  contract, 
under  the  reservation  of  ratification  by  the  stockholders. 


EXHIBIT  0. 

JUDGMENT  OF  AUGUST  2,  1901  (CIVIL  TRIBUNAL  OF  THE 
SEINE),  AUTHORIZING  THE  LIQUIDATOR  TO  CONSENT  TO 
ARBITRATION. 

AuQUOT  2,  1901. 

REQUE8T  FOR  THE  INCRRASE  OK  THE  POWERS  OV  THE  LIQUIDATOR. 

[12th  Chamber,  No.  33.] 

[Taken  from  the  minutes  of  the  clerk  of  the  civil  tribunal  of  first  instance  of  the  depart- 
ment of  the  Seine,  sittinf?  at  the  palace  of  justice,  Paris.] 

The  civil  tribunal  of  first  inntance  of  the  department  of  the  Seine,  in 
session  in  the  palace  of  justice  in  Paris,  rendered  in  the  chamber  of  the 
council  the  decision,  the  tenor  of  which  is  as  follows: 

The  tribunal  assembled  in  the  chaml)er  of  the  council  in  view:  First, 
of  the  request  presented  by  Gautron  in  his  official  capacity,  signed  by 
Bidville,  attorney,  and  the  tenor  of  which  is  as  follows: 

To  MM.  the  President  and  Judges  composing  the  chamber  of  the 
coimcil  of  the  civil  tribunal  of  the  Seine: 

M.  P.  Gautron,  liquidator  of  the  Compagnie  Universelle  du  Canal 
Interoc^anique  de  Panama,  residing  at  the  seat  of  the  liquidation,  Rue 
de  la  Chauss^e  d'Antin  No.  42,  M.  Bi^ville  acting  as  his  attorney,  has 
the  honor  to  state  to  you: 

That  the  judgment  of  the  civil  tribunal  of  the  Seine  dated  February  4, 
1889,  which  declared  the  dissolution  and  the  placing  in  liquidation  of  the 
Soci^te  du  Canal  Interoc^^anique  de  Panama,  has  apix)inted  M.  Joseph 
Brunet  as  liquidator  of  the  said  company  with  the  most  extended  pow- 
ers, especially  to  cede  or  contribute  to  any  new  company  all  or  part  of 
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the  corporate  assets,  to  make  or  ratify  with  the  contractors  of  the  Panama 
Canal  all  agreements  for  the  purpose  of  insuring  the  continuation  of  the 
works,  and  of  contrat^ting  loans  and  furnishing  all  guarantees  thereto; 

That  the  tribunal  said  that,  in  case  of  the  disability  of  the  appointed 
liquidator,  his  place  should  be  filled  by  the  usual  methods; 

That  it  thereupon  authorized  him  to  solicit  in  the  same  way  all  special 
powers  which  should  be  necessary  for  the  fulfillment  of  his  mission,  and 
if  he  judged  it  useful,  the  addition  of  one  or  more  liquidators; 

That  M.  Achille  Monchicourt  was  named  assistant  liquidator  of  the 
Compagnie  Universelle  du  Canal  Interoc^anique  de  Panama  by  the 
judgment  of  the  chamber  of  the  council  dated  February  13,  1890; 

That  after  the  resignation  of  M.  Bninet,  M.  Achille  Monchicourt 
solicited  and  obtained  the  addition  of  M.  Gautron  joint  liquidator  by 
the  terms  of  a  judgment  of  the  chamber  of  the  council  of  July  21,  1893; 

That  in  consequence  of  the  death  of  M.  Achille  Monchicourt,  M. 
Gautron  remained  the  sole  liquidator; 

That  the  liquidation  of  the  Compagnie  Universelle  du  Canal  Inter- 
oc^anique  de  Panama  is  at  this  moment  confronted  with  n^otiations 
entered  into  by  the  Compagnie  Nouvelle  du  Canal  de  Panama  with  the 
Government  of  the  United  States  of  North  America  aod  with  the 
eventuality  of  the  transfer  of  the  concession  and  canal  works  either  to 
the  Government  of  the  United  States  or  to  a  foreign  company; 

That  this  transfer  could  not  be  validly  made  by  the  new  company 
except  with  the  concurrence  and  assent  of  the  liquidation  of  the  Com- 
pagnie Universelle  du  Canal  Interoc^anique  de  Panama  and  of  the 
representative  of  the  landholders  and  creditors  of  the  liquidation; 

That  the  liciuidation  may  find  itself  in  disaccord  with  the  Compagnie 
Nouvelle  as  to  the  price  to  be  asked  or  the  conditions  to  be  proposed  to 
the  eventual  purchaser; 

That  there  exists  a  difference  of  interests  between  the  liquidation  and 
the  new  company  upon  the  subject  of  a  division  of  the  proceeds  of  the 
said  transfer; 

That  an  immediate  discussion  might  bring  about  no  result  and  would 
be  of  a  nature  to  injure  the  result  of  negotiations  pending  with  an 
eventual  purchaser; 

That  it  is  essential  to  Hubmit  the  questions  in  dispute  which  may  arise 
to  the  decree  of  amicable  arbitrators  charged  with  deciding  all  questions 
relating  to — 

Firstly.  The  determination  of  the  price  and  the  conditions  to  be  pro- 
posed to  the  eventual  purchaser; 

StHondly.  The  division  of  the  proceeds  of  the  sale  should  such  sale 
be  effected; 

That  the  right  of  liquidators  of  companies  to  compromise  is  contested 
by  certain  legal  authorities  as  exceeding  acts  of  their  administration; 

That  it  is  therefore  necessary  to  solicit  from  the  tribunal  the  authority 
for  M.  Gautron  to  consent  to  an  arrangement  under  the  circumstances 
above  stated,  and  in  the  case  of  the  sale  of  the  concession  and  the  canal 
works  as  well  as  all  of  the  assets  of  the  Compagnie  Nouvelle. 
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Wherefore  the  petitioner  prays  that  it  may  please  the  president  and 
judges  to  authorize  him  in  his  capacity  of  liquidator  of  the  Compafsrnie 
Universelle  du  Canal  Interoc^nique  de  Panama  to  pass  an  agreement 
with  the  Compagnie  Nouvelle  du  Canal  de  Panama  upon  all  matters  of 
dispute  which  may  arise  in  connection  with — 

Firstly.  The  determination  of  the  price  and  the  conditions  to  be  pro- 
posed to  the  eventual  purchaser  of  the  concession  and  canal  works  and 
all  the  assets  of  the  new  company; 

Secondly.  The  division.of  the  proceeds  of  the  sale  between  the  new 
lompany  and  the  liquidation  of  the  Panama  Canal  Company  should 
such  sale  be  effected. 

Under  all  reserves. 

And  this  will  be  justice.  De  BiAvillb. 

In  view,  secondly,  of  the  decree  of  the  president  of  the  tribunal  being 
as  follows,  the  above  request  shall  be  communicated  to  the  attorney  for 
the  Republic  in  his  office,  and  we  appoint  Vice-President  Laporte  to 
make  his  report. 

Paris,  the  31st  day  of  July,  1901.  Baudoin. 

In  view,  thirdly,  of  the  conclusions  of  the  attorney  for  the  Republic, 
which  are  as  follows,  the  attorney  for  the  Republic  does  not  object. 


iiUKii  arc  OB  luiiuwB,  kiic  nitVuiuKy  iur  i/UC  xwpuuiii; 

Rendered  iii  the  attorney's  office  August  2,  1901. 


Pezous. 


In  view,  fourthly,  of  the  various  documents  submitted. 

Having  heard  Vice-President  Laporte  in  his  report,  the  attorney  for 
the  Republic  in  his  conclusions,  and  after  having  deliberated  in  con- 
formity  with  law,  judging  in  first  instance: 

Whereas  by  a  judgment  of  this  chamber,  dated  July  21,  1893,  Achille 
Munchicourt  petitioned  for  and  obtained  the  addition  of  Gautron  as 
coliquidator  of  the  Compagnie  Interoc^anique  de  Panama; 

Whereas,  in  consequence  of  the  death  of  Achille  Monchiox)urt,  Gautron 
remained  the  only  liquidator; 

Whereas,  from  the  documents  submitted  it  appears  that  it  is  neces- 
sary to  authorize  Gautron  to  consent  to  a  compromise  in  compliance 
with  his  request; 

For  these  reasons: 

Authorizes  Gautron,  in  his  official  capacity,  to  consent  to  a  compro- 
mise with  the  Nouvelle  Compagnie  du  Canal  de  Panama  upon  all  liti- 
gious questions  which  might  arise  relating— 

Firstly.  To  the  determination  of  the  price  and  conditions  to  be  pro- 
posed to  the  eventual  purchaser  of  the  concession  and  the  canal  works 
and  all  the  assets  of  the  new  company; 

Secondly.  To  the  division  of  the  proceeds  of  the  sale,  if  that  sale 
should  be  effected,  between  the  new  company  and  the  liquidation  of  the 
Panama  Canal. 

La  Ports, 
Lb  Berquieb, 
Floqubt. 
19219—03 30 
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Ordered  and  decreed  in  the  chamber  of  the  council  of  the  civil  tri- 
banal  of  the  first  instance  of  the  departipent  of  the  Seine,  sitting  in  the 
palace  of  justice  in  the  city  of  Paris,  by  Laporte,  president;  Berquier, 
judge;  Planchenault,  special  judge;  in  the  presence  of  M.  Pezous,  sub- 
stitute for  the  attorney  for  the  Republic,  assisted  by  Floquet,  clerk. 

August  2,  1901. 

(In  consequence,  etc.,    *    *    *) 

The  minute  was  signed  by  the  president,  the  reporting  judge,  and  the 
clerk. 

Recorded  at. Paris  the  19th  of  August,  1901,  folio  94,  division  first. 
Received  9  francs,  38  centimes,  decimes  included. 

Vabinot. 

A  true  copy. 

Floqubt. 


EXHIBIT  P. 

RESOLUTION  OF  DECEMBER  23,  1901,  OF  THE  COUNCIL  OF 
THE  ADMINISTRATION  OF  THE  NEW  PANAMA  CANAL 
COMPANY,  TO  AGREE  TO  ARBITRATE  WITH  THE  LIQUI- 
DATOR. 

[Extract  of  the  minutes  of  the  meeting  of  December  28, 1901.] 

Were  present:  MM.  B6, 

Bourgeois, 

Couvreux, 

Forot, 

Gueydan, 

Le  Baron  de  Lassus  St.  Genies, 

Georges  Martin, 

Monvoisin, 

Rischmann, 

Terrier, 

Samper,  representing  the  Colombian  Government. 

The  board,  after  discussion,  resolves,  unanimously,  to  enter  into  the 
proposed  agreement  with  M.  Gautron,  liquidator  of  the  Compagnie  Uni- 
verselle,  and  gives  all  powers  t-o  MM.  Bo  and  Monvoisin  to  sign  same 
agreement. 

The  president  of  the  Council  of  Administration, 

(Signed)  B6. 


BITQ. 

AGREEMENT  OF  DECEMBER  24,  1901,  REGARDING 
ARBITRATION. 

Between  the  Undersigned: 

Ist. — M.  Jean  Pierre  Gautron,  acting  in  his  capacity  of  Liquidator  of 
the  Campagnie  Universelle  du  Canal  Interocdanique  de  Panama. 
2nd. — The  Compagnie  Nouvelle  de  Panama  represented  by  MM.  Ma- 
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rius  36  and  Monvoisin,  Administrators,  by  virtue  of  a  resolution  of  the 
Council  of  Administration  dated  December  23,  1901. 
It  has  been  stated  and  agreed  as  follows — 

Statement: 

By  the  terms  of  article  52  of  the  by-laws  of  the  New  Panama  Canal 
Company,  the  profits  of  the  enterprise,  such  as  had  been  determined 
by  article  51,  were  to  be  divided  between  the  stockholders  of  the  New 
Panama  Canal  Company  and  the  Liquidation  of  the  Compagnie  Uni- 
verselle  de  Panama  in  the  proportion  of  40%  to  the  former  and  60%  to 
the  latter. 

As  negotiations  may  be  opened  for  the  sale  of  the  Panama  Canal 
enterprise  to  the  Government  of  the  United  States  of  North  America, 
a  sale  which  would  modify  profoundly  the  conditions  of  its  contribu- 
tion to  the  enterprise,  the  Liquidation  of  the  Compagnie  Universelle 
has  held:  1st. — ^That  these  negotiations  could  not  be  carried  on  without 
its  intervention;  2nd. — That  the  price  of  the  sale  could  not  be  fixed 
except  in  agreement  with  the  Liquidation;  3r(l. — That  the  share  to  go 
to  the  Liquidation  in  the  said  proceeds  should  be  larger  than  the  pro- 
portion fixed  by  article  52,  on  account  of  the  damage  suffered  by  the 
Liquidation  from  the  fact  of  the  sale  and  the  consequent  abandonment 
of  its  rights  to  the  eventual  future  profits  of  the  enterprise. 

While  maintaining  a  contrary  opinion  upon  these  three  points,  the 
New  Company  has  admitted  that,  as  a  matter  of  fact,  in  default  of  a 
previous  agreement  with  the  Liquidation,  there  might  be  difficulty  in 
bringing  the  negotiations  to  a  successful  conclusion.  It  therefore  pro- 
posed that  the  direction  of  the  negotiations  and  the  i)ower  to  treat  should 
be  accorded  to  the  New  Company,  remarking,  on  the  one  hand,  that 
they  could  with  difficulty  be  conducted  by  two  persons,  and  on  the 
other  hand,  that  the  pecuniary  interests  of  the  Company  which,  more- 
over, appears  as  alone  invested  with  ownership,  so  far  as  third  parties 
are  concerned,  gave  all  necessary  guaranty  to  the  Liquidation  for  the 
conduct  of  the  negotiations  and  their  eventual  conclusion;  and  it  offered 
to  submit  to  the  decision  of  a  Tribunal  of  Arbitration  the  third  claim  of 
the  Liquidation  of  the  Compagnie  Universelle. 

Coinciding  with  these  views,  M.  Gautron,  Liquidator  of  the  Com- 
pagnie Universelle,  in  accord  with  M.  Lemarquis,  the  judicial  repre- 
sentative of  the  bondholders,  on  the  one  hand,  and  the  New  Panama 
Canal  Company,  on  the  other  hand,  have,  under  the  advice  of  their 
counsel,  entered  into  the  following  agreement: 

AGREEMENT : 

Article  First: 

The  New  Panama  Canal  Company  alone  remains  charged  with 
carrying  on  the  negotiations.  It  shall  have  full  powers  to  conclude 
eventually  with  the  Government  of  the  United  States  and  to  fix,  after 
discussion  with  it,  the  price  and  conditions  of  the  eale. 
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AfiTicLB  Second: 

A  Tribunal  of  Arbitratioii  is  hereby  appointed,  ctiarged,  from  now  on, 
with  the  determining  the  proportions  in  which  the  proceeds  of  the  sale 
shall  be  assigned  to  the  New  Panama  Canal  Company  and  to  the  Liqui- 
dation of  the  Compagnie  Universelle. 

This  Tribunal  of  Arbitration  shall  be  composed  of  five  members. 

Article  Thibd: 

The  New  Company  designates: 
MM.  Du  Buit  and  L^on  Devin. 

M.  Gautron,  in  his  official  capacity,  designates  on  his  side: 
MM.  Limbourg  and  Henri  Thi^blin. 

The  two  parties  have  agreed  to  designate  as  fifth  arbitrator  M.  B^to- 
laud,  late  chairman  of  the  Bar  Association. 

Article  Fourth:  « 

The  arbitrators  shall  render  their  decision  within  the  month  which 
will  follow  the  convening  of  the  Tribunal  of  Arbitration. 

They  are  freed  from  the  rules  and  forms  of  procedure;  they  shall 
decide  as  amicable  arbitrators,  without  appeal  or  recourse  to  the  Supreme 
Court 

Article  Fifth: 

The  present  agreement  is  made: 

let.  So  far  as  concerns  the  Liquidator  of  the  old  Company,  by  virtue 
of  the  authority  to  compromise  which  was  conferred  upon  him  by  the 
judgment  of  the  Chamber  of  the  Council  of  the  Civil  Tribunal  of  the 
Seine  dated  August  2nd,  1901. 

2nd.  So  far  as  conc^erns  the  New  Company,  by  virtue  of  the  powers 
which  article  28  of  the  by-laws  confers  upon  the  Council  of  Administra- 
tion, but  subject  to  final  approval  by  the  general  meeting  of  sharehold- 
ers of  the  conditions  of  the  transfer  to  the  United  States  Government. 
Done  in  duplicate  at  Paris,  the  24th  of  December,  1901. 
Read  and  approved,  Read  and  approved, 

Signed:  M.  Bo.  Signed:  Gautron. 

Read  and  approved, 

Signed:  M.  Monvoibin. 

New  Panama  Canal  Company 

Joint  Stock— Capital:  65  millions  of  francs. 

Corporate  office:  7  rue  Louis  le  Grand,  Paris. 


EXHIBIT  B. 

AWARD  OF  ARBITRATORS,  FEBRUARY  11,  1902. 

In  the  year  one  thousand  nine  hundred  and  two  and  on  the  twenty- 
first  of  January  at  nine  o'clock  in  the  evening,  in  the  study  of  M.  B^to- 
laud,  former  President  of  the  Bar,  25  Avenue  Maiceao,  at  Fkuis,  and  in 
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his  presence,  met  MM.  du  Buit,  former  President  of  the  Bar,  L<k>n 
J)evin,  fonner  President  of  the  Bar,  Limlx>urg  and  Henri  Thi^blin,  bar- 
risters of  the  Coui-t  of  Api)eal  of  Paris,  all  five  api)ointed,  arbitrators  by 
the  agreement  of  compromise  hereinafter  mentioned.  And  thereupon 
appeared  before  them  MM.  Marius  B6  and  Monvoisin,  administrators 
of  the  New  Panama  Canal  Company,  in  the  name  of  which  they  act, 
attended  by  Me.  Dubourg,  attorney  of  the  Court,  and  counsel  of  the  New 
Panama  Canal  Company.  A  letter  was  read  from  M.  Gautron,  Liquida- 
tor of  the  Compagnie  I'niverselle  du  Canal  Interoceanique  de  Panama, 
who  excused  himself,  on  a(;count  of  the  state  of  his  health,  for  not  being 
able  to  attend  the  hearing.  In  his  absence  Me.  de  Bi^ville,  counsel  of 
the  Liquidation,  represented  his  interests.  Finally  appeared  M.  Lemar- 
quis,  acting  as  legal  representative  of  the  bondholders  of  the  Compagnie 
Universelle  du  Canal  Interoceanique  de  Panama. 

After  the  reading  of  the  agreement  of  compromise  of  December  24th, 
1901,  which  will  be  annexed  to  these  presents  and  recorded  at  the  same 
time  with  them,  MM.  B6  and  Monvoisin  called  upon  the  five  arbitrators 
appointed  to  state  whether  they  accept  the  ofiSce  conferred  upon  them. 
MM.  de  Bi6ville  and  Lemarquis  state  that  they  have  no  objection  to 
make  to  this  request  and  that  they  unite  in  it,  so  far  as  may  be  necessary. 

Whereupon  the  five  arbitrators  appointed  stated  that  they  accepted 
the  duties  confided  to  them  and  they  immediately  organized  as  a  tribu- 
nal of  arbitration  under  the  presidency  of  M.  B^tolaud. 

And  they  signed,  after  reading,  with  the  parties  present  and  their 
counsel. 

Signed:  M.  B6,  Monvoisin,  A  de  Bieville,  Dubourg,  L^on  Devin,  Du 
Buit,  Henri  Thi^blin,  Limbourg,  A.  B^tolaud,  Lemarquis. 

And,  without  adjournment,  we,  the  arbitrators,  declared,  in  agree- 
ment with  the  parties  present,  the  hearing  opened. 

Thereupon  Me.  de  Bieville  spoke  in  the  name  and  on  behalf  of  the 
Liquidation  of  the  Compagnie  Universelle  du  Canal  Interoceanique  de 
Panama,  to  state  the  matter  in  dispute  and  to  support  the  claims  of  the 
Liquidation,  reserving  the  right  to  file  a  brief  later. 

After  which,  at  half-past  eleven  o'clock,  we,  the  Arbitrators  sus- 
pended the  hearing,  and  adjourned,  in  agreement  with  the  parties 
present,  to  Monday  the  27th  of  the  current  month,  at  half-past  eight 
o'clock  in  the  evening,  at  the  same  place  as  above,  to  hear  the  explana- 
tions which  will  l>e  presented  by  the  New  Company,  it  being  agreed 
by  both  sides  that  upon  that  day  the  parties  shall  file  written  briefs. 
And  we  signed  with  the  parties  after  reading. 

Signed:  M.  B6,  Monvoisin,  A.  de  Bieville,  Dubourg,  L^on  Devin, 
H.  du  Buit,  Henri  Thi^blin,  Limbourg,  A.  B^tolaud,  Lemarquis. 


On  the  fourth  of  February  in  the  year  one  thousand  nine  hundred 
and  two,  at  half-past  eight  o'clock  in  the  evening,  we,  the  five  arbi- 
trators named  in  the  preceding  minutes,  met  in  the  study  of  M.  B^to- 
laud,  one  of  us.    And  before  us  appeared:  M.  Jean  Pierre  Grautron,  ju- 
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dicial  Liquidator  of  the  Compagnie  Universelle  du  Canal  Interoc^nique 
de  Panaliia,  M.  Henri  Boudet,  Secretary  General  of  the  said  Company, 
M.  Lemarquis,  Reprei^tuitative  of  the  bondholders  of  the  Panama  Com- 
pany, M.  Marius  Bo  and  M.  Monvoisin,  representing  the  New  Panama 
Company.  It  was  thereupon  explained  that  the  hearing  which  was  to 
have  taken  place  on  the  date  of  Monday,  January  27th,  was  adjourned 
at  the  request  of  both  parties,  and  postponeti,  by  agreement,  to  to-day 
at  the  same  place  and  time.  M.  de  Bieville  filed  a  brief  in  the  name 
of  the  Compagnie  du  Canal  Interoc^anique  de  Panama  in  liquidation, 
and  undertook  to  furnish,  in  48  hours,  a  copy  on  stamped  paper  to  be 
annexed  to  these  presents.  The  floor  was  given  to  M.  Chaumat,  advo- 
cate of  the  Court  of  Appeal,  present  and  assisting  the  representatives  of 
the  New  Panama  Canal  Company. 

And  at  this  moment  M.  Gautron,  prevented  by  his  health  from  being 
present  at  the  first  meeting,  stated  that,  having  examined  the  foregoing 
minutes,  he  gave  his  full  consent  thereto.  And  foreseeing  that,  for  the 
same  reasons  of  health,  it  would  not  be  possible  for  him  to  remain  until 
the  end  of  the  hearing,  he  reserved  the  right  to  withdraw  when  he 
should  find  it  necessary,  delegating  henceforth  all  his  powers  to  M.  Bou- 
det, Secretary  General  of  the  Company  in  liquidation.  And  he  signed, 
in  this  place,  the  present  statement. 

Signed:  Gadtron. 

M.  Chaumat  set  forth  the  arguments  which  the  New  Company  under- 
took to  file  on  stamped  paper  on  the  evening  of  the  day  after  to-mor- 
r(fw,  Thursday,  to  be  annexed  to  these  presents.  After  the  argument 
of  M.  Chaumat,  remarks  were  made  by  Me.  de"  Bieville  in  reply,  and 
after  him  by  MM.  I^maninis  and  Monvoisin,  in  the  presence  of  Me. 
Dubourg,  attorney,  who  cAme  in  during  the  course  of  the  hearing.  None 
of  the  parties  nor  their  counsel  desiring  to  be  heard  further,  the  case 
was  closed,  the  arbitrators  reserving  the  matter  for  consideration  among 
them  later. 

The  hearing  was  closed  at  midnight  and  we,  the  arbitrators,  signed 
with  the  parties  and  their  counsel,  after  reading. 

Signed:  Henry  Thieblin,  A.  Bi'tolaud,  Limbourg,  L^on  Devin, 
Dubourg,  Henri  Boudet,  BA,  H.  du  Buit,  Monvoisin,  J.  ("Chaumat,  A.  de 
Bieville,  Lemarquis. 

And  just  as  they  were  about  to  withdraw,  MM.  B6  and  Monvoisin,  in 
the  name  of  the  New  Company,  M.  Boudet,  as  substitute  for  M.  Gautron 
and  for  M.  Lemarquis,  representative  of  the  bondholders,  all  acting  by 
virtue  of  powers  conferred  uix^n  them,  stated  that  they  waived  the  filing 
of  the  decision  by  the  arbitrators  in  the  clerk's  oflice.  The  original  of 
the  decision  with  the  minutes  of  the  arbitration  and  the  documents 
annexed,  sliall  be  placed  in  the  hands  of  Me.  de  Bieville,  the  attorney 
of  longest  standing,  appointed  by  agreement  of  the  parties,  who  shall 
send  to  each  of  them  a  copy  of  the  decision,  certified  by  him,  as  well  as 
of  the  minutes.     And  the  parties  signed,  after  reading. 

Signed;  M.  B6,  Henry  Boudet,  Monvoisin. 
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On  the  11th  of  February ,  in  the  year  one  thousand  nine  hundred  and 
two,  at  half-past  eight  o'clock  in  the  morning,  we,  the  five  arbitrators, 
mentioned  in  the  foregoing  minutes,  met  in  the  study  of  M.  B^tolaud, 
one  of  us,  where,  after  having  continued  our  consultations  and  examined 
anew  the  briefs  of  the  parties,  of  which  two  originals  on  stamped  paper 
have  been  heretofore  filed,  one  by  the  liquidator,  the  other  by  the  New 
Company,  and  will  be  annexed  to  these  presents,  to  be  recorded  at  the 
same  time  with  it,  have  rendered  our  decision  as  follows: 

The  Tribunal  of  AitBrrRATioN: 

Considering,  as  matter  of  fact,  that  on  the  occasion  of  the  negotiations 
entered  into  by  the  New  Panama  Canal  Company,  with  the  consent  of 
the  Liquidator  of  the  Compagnie  Universelle  du  Canal  InteroCi^anique 
de  Panama,  with  a  view  to  a  sale  of  the  enterprise  to  the  Government 
of  the  United  States,  the  New  Company  and  the  Liquidator,  having  to 
consider  in  what  way,  if  the  sale  should  take  place,  the  division  of  the 
price  of  sale  should  be  made  between  them,  could  not  agree  upon  the 
bases  of  this  division; 

That  the  New  Company  maintained  that  the  division  of  the  price 
should  be  made  in  conformity  with  the  provisions  of  Articles  51  and  62 
of  its  articles  of  incorporation,  in  this  sense,  that  the  New  Company 
would  have  the  right  to  take  out,  before  any  division,  the  total  amount 
of  its  corporate  capital,  and  that  the  remainder  of  the  price  should  be 
allotted,  60  per  cent,  to  the  Liquidator  and  40  per  cent,  to  the  New 
Company;  that  it  desired  it  to  be  noted,  however,  that  it  did  not  oppose 
the  Liquidator's  l)eing  authorized,  after  it  had  taken  out  its  capital,  to 
take  out  the  sum  of  twenty  million  francs,  for  the  Panama  Railroad 
shares; 

That  the  liquidator,  on  his  side,  maintained  that  the  articles  of  incor- 
poration had  not  settled  the  effect  which  a  sale  of  the  enterprise  should 
have  upon  his  relations  with  the  New  Company;  that  the  division  of 
the  price  of  this  sale  should  be  made  between  the  New  Company  and 
the  Liquidation,  after  taking  out  for  the  benefit  of  the  latter  a  sum  of 
twenty  million  francs  for  the  Panama  Railroad  shares,  in  the  proportion 
of  the  value  of  their  respective  contributions,  and  that,  in  any  case,  the 
Liquidation  should  receive  at  least  a  sum  equal  to  that  which  a  sale  of 
the  assets  of  the  old  company  would  have  produced,  if  the  New  Company 
had  not  been  formed; 

That  it  was  in  view  of  this  disagreement  that  the  parties  agreed  to 
refer  to  amicable  arbitrators  the  settlement  of  the  dispute; 

Considering  that  the  first  question  to  be  settled  by  the  arbitrators  is 
to  ascertain  whether  the  provisions  of  the  articles  of  incorporation  con- 
sidered literally  or  in  their  spirit,  are  applicable  to  a  division  of  the 
price  of  a  sale  between  the  two  parties  in  interest; 

That  it  is  proper,  for  this  purpose,  to  seek  in  the  articles  the  pro- 
visions by  which  the  contracting  parties  have  regulated  between  them- 
selves the  different  situations  which,  they  foresaw,  might  arise  in  the 
future; 
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Considering  that  article  2  shows  that  the  object  of  the  Company  is, 
Ist,  the  completion  of  the  canal;  2d,  its  operation;  3d,  the  construction 
and  operation  of  all  lines  of  railroad  in  the  vicinity  of  the  canal;  4th,  the 
exploitation  of  the  lands  granted  and  the  mines  therein  contained;  all 
subject  to  the  clauses  and  conditions  of  the  concession  granted  by  the 
United  States  of  Colombia; 

That  article  5  enumerates  the  contributions  made  by  the  Liquidator 
of  the  Compagnie  Universelle  du  Canal  Interoc^anique  de  Panama,  con- 
sisting of  1st,  the  concession  itself  with  all  its  benefits  and  all  its  burdens; 
2d,  the  work  executed,  yards,  shops,  buildings,  hospitals,  machinery, 
materials  and  supplies,  deposits  as  security,  etc. ;  3d,  the  plans,  estimates, 
studies,  documents  of  every  nature  relating  to  the  canal,  as  well  as  all 
agreements  with  third  persons;  4th,  the  shares  in  the  railroad  from  Pan- 
ama to  Colon,  operated  by  the  American  Company  called  the  Panama 
Railroad  Company,  of  which  the  Liquidition  is  the  owner; 

That  these  contributions  carried  the  entire  title  to  the  property; 

That  no  remuneration  was  provided  for  the  benefit  of  the  Liquidator 
who  made  them,  either  in  cash  or  in  shares; 

But  that  they  were  made  under  certain  reservations  and  conditions; 

That  it  was  provided,  in  the  first  place,  that  the  Liquidator  should 
have  60  per  cent,  of  the  net  profits  of  the  enterprise  as  fixed  by  articles 
51  and  52;  that  is  to  say,  after  deduction  of  the  share  promised  to  the 
Colombian  government,  of  the  expenses  of  maintenance,  operation  and 
administration,  of  the  sums  necessary  on  account  of  loans,  for  the  legal 
reserve  of  5  per  cent  of  the  corporate  capital,  intended  to  insure  the 
amortization  of  the  shares,  and  to  pay  interest  upon  the  shares  not 
amortized,  and  of  5  per  cent  for  the  benefit  of  the  council  ot  adminis- 
tration; 

That  50,000  full  paid  shares  were  set  apart  for  the  Government  of 
Colombia; 

That,  as  to  the  Panama  Railroad  shares,  their  final  disposition  was 
regulatetl  in  a  different  way  according  to  three  possible  events; 

That  it  wiuM  naid  in  Article  75  that,  when  the  New  Company  should 
have  exiHMided  at  \e»A>  half  of  its  corporate  cash  capital  for  the  work 
to  be  done  ujwn  tlie  Canal  and  for  the  discharge  of  the  incumbrances 
resulting  from  the  (X)ntribiition,  a  si)ecial  technical  commission  should 
pronounce  upon  the  results  gained  and  the  conclusions  to  be  drawn  for 
the  remainder  of  the  enterprise,  that  the  opinion  of  the  Commission 
should  be  made  public  and  that  a  special  stockholders'  meeting  should 
be  called  for  the  purpose  of  considering  ways  and  means  tending  to  the 
completion  of  the  work,  and  the  stipulations  contained  in.  Article  5, 
sec.  4,  No.  3; 

That  article  5  provided  that  the  Panama  Railroad  shares  should  re- 
main the  property  of  the  New  Company  from  this  meeting,  without 
any  pecuniary  compensation,  but  upon  the  condition  subsequent  of  the 
construction  of  the  canal  within  the  period  fixed  by  the  concession,  and 
that,  in  default  of  completion  within  this  period,  the  shares  shall  revert 
to  the  Liquidation; 


Digitized  by  VjOOQLC 


The  Prestdmi.  473 

That  it  provided  furthermore  that  if,  contrary  to  all  expectation,  the 
meeting  should  not  take  the  necessary  action  for  the  completion  of  the 
Canal,  or  if  the  course  of  action  adopted  hy  the  meeting  could  not  be 
carried  out,  the  shares  should  remain  the  property  of  the  New  Company, 
but  it  should  pay  to  the  Liquidation  the  sum  of  twenty  million  francs 
by  way  of  indemnity  and  the  share  of  profits  set  apart  for  the  Liquida- 
tion should  be  half  the  profits  of  the  company  without  other  deduction 
than  that  of  the  expenses  of  administration  and  of  the  legal  reserve; 

That,  consequently,  the  shares  should  remain  inalienable  until  either 
the  payment  of  the  sum  of  tw^enty  millions  or  the  completion  of  the 
canal; 

Considering  that  it  results  from  these  provisions,  taken  together,  that 
the  object  aimed  at  by  the  two  contracting  parties  was  the  completion 
of  the  Canal  and  its  operation,  the  profits  of  this  operation,  divided 
annually  between  the  two  ])articipantB  in  the  proportion  of  sixty  and 
forty  per  cent.,  being  intended  alone  to  furnish  a  remuneration  for  their 
respective  contributions; 

That  they  had,  nevertheless,  considered  the  hypothesis  of  non-com- 
pletion of  the  Canal,  and  that,  in  this  case,  the  Liquidator  was  to  take 
back  part  of  his  contributions,  to  wit,  the  Panama  Railroad  shares,  and 
that  he  was  to  take  them  back  either  as  they  were,  or  in  money  and 
with  a  share  in  the  profits  of  the  operation  of  the  railroad,  according  to 
the  possible  events  above  taken  into  account; 

That,  in  short,  the  contracting  parties  had  considered  three  distinct 
hypotheses,  upon  the  accomplishment  of  which  were  to  depend,  in 
different  proportions,  the  rights  of  the  shareholders,  contributors  of  cash 
capital,  and  those  of  the  Liquidator,  contributor  without  pecuniary 
compensation  of  almost  all  the  assets  of  the  Liquidation  of  the  Compagnie 
Cniverselle  du  Canal  Interoc^anique  de  Panama,  to  wit:  Ist,  the  com- 
pletion of  the  Canal  and  its  operation;  2d,  the  non-completion  of  the 
Canal  after  the  voting  by  the  meeting  of  means  to  complete  it  and  the 
carrying  out  of  the  provisions  adopted;  3d,  the  non-completion  of  the 
canal  on  account  of  failure  of  the  meeting  to  adopt  the  necessary  pro- 
visions, or  failure  to  carry  out  these  provisions; 

Considering  that  the  proposed  sale  to  the  Government  of  the  United 
States  of  the  entire  assets  of  the  New  Company,  including  the  Panama 
Railroad  shares,  does  not  come  exactly  under  any  of  these  hypotheses; 

That  it  is,  in  fact,  neither  the  completion  of  the  canal,  nor  its  aban- 
donment under  the  special  circumstances  mentioned  in  the  articles  of 
incorporation; 

That  it  is  not  a  mere  abandonment  of  the  enterprise  as  contemplated 
in  article  5  of  the  articles  of  incorporation,  since  the  New  Company, 
intending  to  convey  to  the  Government  of  the  United  States  all  its 
assets,  including  the  Panama  Railroad  shares,  could  neither  restore 
them  to  the  Liquidator  as  they  are,  nor,  keeping  them  by  the  payment 
of  an  indenmity  of  twenty,  million  francs,  afford  the  Liquidation  the 
share  of  50  %  which  it  had  undertaken  to  give  in  the  annual  profits 
from  the  operation  of  the  railroad; 
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That  neither  is  it  the  completion  of  the  c^anal  under  the  circumstances 
<*ontemplatetl  by  articles  5,  51  and  52  of  the  articles  of  incorporation. 

That  in  these  articles  was  contemplated  the  completion  of  the  canal, 
its  operation  by  the  New  Company  and  a  division  between  it  and  the 
Liquidator  of  the  annual  profits  of  operation; 

That  in  that  event  the  re[)ayment  of  the  capital  of  the  New  Company 
was  assured  only  by  nieans  of  a  sinking-fund  of  long  duration,  extending 
to  the  end  of  the  concession; 

That  the  annual  deduction  intended  for  the  sinking-fund  was  only  5  % 
of  the  corporate  capital; 

That  the  New  Company  was  preferred  only  to  this  limited  extent; 

That,  beyond  this,  the  remuneration  of  the  contributions  in  property 
made  by  the  Liquidator  and  of  the  contributions  in  cash  made  by  the 
shareholders  went  on  concurrently  and  proportionally; 

That  the  claim  of  the  New  Company  to  take  out,  immediately  and  by 
way  of  preference,  from  the  price  of  sale,  the  whole  of  its  cash  contribu- 
tion and  not  allow  the  Liquidator  to  participate,  except  in  the  balance 
of  the  price,  is  not,  therefore,  justified  by  the  provisions  of  articles  51 
and  52  of  the  articles  of  incorporation; 

Considering  that,  on  his  side,  the  Liquidator  maintains  that  the  divi- 
sion of  the  price  of  sale  should  be  made  in  proportion  to  the  comparative 
value  of  the  shares  of  the  two  contracting  parties  in  the  property  to  be 
transferred;  that  he  contends  that,  this  property  having  a  value  of 
565,500,000  francs  according  to  a  valuation  made  by  the  New  Company 
itself,  the  share  of  the  New  Company  would  represent  a  value  of 
57,500,000  francs  and  that  of  the  Liquidation  508,000,000  francs,  so  that 
the  price  should  be  divided  in  the  proportion  of  58/565  for  the  Liquida- 
tion and  of  57/565  for  the  New  Company,  and  that,  in  any  case,  the 
Liquidator  should  receive  at  least  a  sum  corresponding  to  that  which  he 
would  have  got  from  a  sale  of  his  assets,  if  the  New  Company  had  not 
been  formed;  that  he  estimates  this  sum  at  one  hundred  and  twenty 
million  francs; 

That  he  points  out,  in  support  of  his  position,  that  the  articles  of 
incori)oration  did  not  regulate,  as  between  the  two  contracting  parties, 
the  conse(iuences  of  a  sale  of  the  enterprise  and,  furthermore,  that  the 
New  Company,  in  not  completing  the  canal,  has  not  accomplished  the 
work  for  which  it  was  formed,  and  for  which  the  Liquidation  consented 
to  the  great  sacrifices  which  enabled  it  to  be  formed; 

But  considering  that,  if  the  sale  to  the  Government  of  the  United 
States  cannot  be  assimilated  to  the  completion  of  the  canal  and  its 
operation,  and  if  it  is  true  that  the  New  Company  has  not  carried  out 
the  projected  enterprise,  we  cannot,  nevertheless,  fail  to  recognize  the 
importance  of  the  part  which  it  played  in  the  common  interest,  and 
wholly  deny  it  the  benefit  of  the  initial  agreements; 

That  it  is  the  more  necessary  to  take  these  initial  agreements  into 
account,  so  far  as  possible;  that  the  New  Company  accomplished,  in  the 
most  useful  way,  the  task  which  was  assigne<l  to  it,  at  least  as  a  pros- 
pecting company;  that,  especially  by  its  negotiations  and  at  its  expense, 


Digitized  by  VjOOQLC 


The  Pre^dent,  475 

it  obtained  the  extension  of  the  concesnion,  an  extension  without  which 
the  enterprise  would  have  t)een  lost,  and  that  it  has,  by  its  work,  pru- 
dently and  economically  carrie<l  on,  demonstrated  the  possibility  of  com- 
pleting the  C'anal  with  locks,  and  made  it  p<^8sible  to  fix,  with  more 
precision,  the  cost  and  duration  of  the  work  to  l)e  done  for  this  comple- 
tion; that  it  has  not  only  preserved,  but  also  greatly  improved  and 
increased  the  property  of  the  old  company  and  has  made  possible  either 
the  completion  of  the  enterprise  by  the  means  of  new  capital  to  be 
procured,  or  a  sale,  such  as  that  which  is  now  proposed; 

That  it  has  therefore  attained,  in  part,  at  least,  the  object  aimed  at. 

Considering  that  the  same  reasons  which  led  to  a  rejection  of  the 
extreme  claims  of  both  parties,  leads  us  to  seek  for  a  solution  which 
approaches  as  nearly  as  possible  to  the  i!ommon  intention  of  the  con- 
tracting parties  as  it  can  bt»  made  out  from  the  articles  of  incorporation; 

Considering  that,  so  far  as  concerns  the  Panama  Railroad  shares  the 
articles  of  incorporation  may  be  applied; 

That,  in  fact,  the  Canal  not  being  completed,  and  the  New  Company 
being  unable  to  restore  the  shares  as  they  are,  since  they  are  to  be 
included  in  the  sale,  it  should  be  decided  that  the  Liquidator  has  a  right 
to  the  indemnity  of  twenty  millions,  provided  by  article  5  in  case  of 
non-completion  of  the  canal; 

That,  moreover,  the  claim  of  the  Liquidator  to  this  preference  is  not 
opposed  by  the  New  Company; 

Considering,  for  the  rest,  that  in  default  of  an  exact  rule  to  be  applied, 
a  case  has  arisen  for  the  arbitrators  to  use  their  powers  of  amicable 
adjusters  which  have  been  expressly  conferred  upon  them,  departing  as 
little  as  possible  from  the  spirit  of  the  articles  of  incorporation ; 

Considering  that  there  should  be  set  aside  the  sum  of  five  million 
francs  which  was  devoted  by  the  New  Company  to  obtaining  on  April 
25th,  1900,  a  new  extension  of  the  concession; 

Considering  that  this  sum  served  directly,  in  the  common  interest,  to 
preserve  its  most  essential  possession; 

That  it  is  therefore  proper,  in  accordance  with  the  general  principles 
of  law,  that  the  New  Company  should  first  take  out  said  sum  of  five 
millions,  after  the  twenty  millions  mentioned  above; 

Considering,  so  far  as  conc^ems  the  balance  of  the  price  of  sale,  after 
satisfaction  of  these  preferences,  that,  by  fixing  in  articles  51  and  52  of 
the  articles  of  incorporation  the  division  between  them  of  the  annual 
revenue  from  operation,  the  contracting  parties  have  given  an  indication 
of  the  value  of  their  respective  contributions,  as  they  then  considered 
them,  and  that  it  is  impossible  not  to  take  this  into  account  in  the  divi- 
sion of  the  proceeds  of  sale; 

That,  under  the  present  circumstances,  it  is  just  and  equitable  to  make 
this  the  basis  for  the  division  of  the  price; 

Considering,  so  far  as  concerns  the  expenses,  that  in  view  of  the 
peculiar  character  of  the  case,  and  each  of  the  parties,  moreover,  fail- 
ing in  part  of  its  claims,  they  should  1x3  combined,  and  it  should  be 
decided  that  they  be  borne  half  by  the  New  Company  and  half  by  the 
Liquidator; 
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For  These  Reasons  Decides: 

Ist.  That  the  consequences  of  a  sale  of  the  enterprise  are  not  regulated 
by  the  wording  of  the  articles  of  incorporation; 

2d.  That  the  Liquidator  of  the  Oompagnie  Universelle  du  Canal  Inter- 
oc^anique  de  Panama  shall,  before  any  division,  take  out  of  the  price  of 
the  sale  of  the  enterprise  to  the  Government  of  the  United  States  the 
sum  of  twenty  million  francs; 

3d.  That  after  this  sum  has  been  taken  out  the  New  Panama  Canal 
Company  shall  take  out,  on  its  side,  the  sum  of  five  million  francs; 

4th.  That  the  balance  of  the  price  of  sale  shall  be  divided  between  the 
parties  entitled  in  the  proportion  of  sixty  per  cent,  for  the  Liquidator  of 
the  Compagnie  Universelle  du  Canal  Interoceanique  de  Panama  and  of 
forty  per  cent,  for  the  New  Panama  Canal  Company; 

5th.  That  the  remainder  of  the  demands,  propositions  and  requests  of 
the  parties  are  dismissed; 

6th.  That  the  expenses,  including  the  fees  of  the  arbitrators,  shall  be 
combined,  to  be  borne  half  by  each  of  the  parties; 

7th.  That  the  costs  which  the  filing  of  the  judgment  would  entail, 
including  registration  fees,  shall  be  borne  by  that  one  of  the  parties 
who  shall  have  made  it  necessary. 

And  we,  the  arbitrators,  have  signed  after  reading. 

Signed:  Henri  Thij&blin, 
A.  BfcroLAUD, 

LiMBOURG, 

L6oN  Devin, 
H.  Du  Burr. 
Certified  a  true  copy. 

Signed:  De  Bi6ville. 


EXHIBIT  8. 

LAST  REPORT  (1901)  OF  THE  BOARD  OF  DIRECTORS  OF  THE 
PANAMA  RAILROAD  COMPANY. 

Board  of  directors,  1901.— J.  Edward  Simmons,  Edward  A.  Drake, 
Xavier  Bo  yard,  Samuel  M.  Felton,  William  B.  Franklin,  J.  H.  Parker, 
William  Nelson  Cromwell,  Vernon  H.  Brown,  Charles  Einsiedler,  Robert 
M.  Gallaway,  A.  I^wrence  Hopkins,  C.  B.  Comstock,  Maurice  Hutin. 

Executive  committee. — ^J.  Edward  Simmons,  Edward  A.  Drake,  William 
Nelson  Cromwell,  Xavier  Boyard,  Vernon  H.  Brown. 

Officers. — J.  Edward  Simmons,  president.  New  York;  Edward  A. 
Drake,  second  vice-president  and  secretary,  New  York;  Sylvester  Dem- 
ing,  treasurer.  New  York;  Charles  Paine,  general  manager,  New  York; 
Sullivan  &  Cromwell,  general  counsel,  New  York;  R.  L.  Walker,  traffic 
manager,  New  York;  John  Adams,  auditor.  New  York;  T.  H.  Roes- 
bottom,  assistant  to  secretary,  New  York;  J.  R.  Shaler,  general  super- 
intendent. Colon;  H.  G.  Prescott,  assistant  superintendent,  Colon; 
P.  G.  Baker,  master  mechanic,  Colon ;  F.  S.  Higbid,  road  master,  Colon. 

General  offices.  No.  24  State  street,  New  York. 
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Panama  Railboad  Company, 

Ne;w  Yorkj  March  S7y  1902, 
To  the  glockholdera  of  the  Panama  Railroad  Ckmipany: 

The  past  year  was  one  of  marked  activity  in  the  company's  affairs. 
The  report  of  the  general  manager,  with  the  accompanying  statement 
of  earnings  and  expenses  for  the  calendar  year  1901  and  the  treasurer's 
balance  sheet  and  transcript  of  profit  and  loss  account,  will  furnish  you 
detailed  information  upon  the  physical  and  financial  aspects  of  the 
company's  properties  and  business. 

The  capital  stock  issue  of  $7,000,000  is  unchanged. 

The  present  outstanding  bond  issues  are: 

Sinking  fund  6  per  cent  subsidy  bonds: 

Original  issue  of $3,000,000.00 

(Being  payment  in  advance  until  1910  of  the  an- 
nual subsidy  of   $225,000  to  the  Republic  of 
Colombia. ) 
Redeemed  by  annual  sinking  fund  drawings,   in- 
cluding $144,000  drawn  in  1901 1,798,000.00 

Outstanding  at  this  date 1,202,000.00 

Of  those  outstanding  $206,000  are  owned  by  the 
company  and  held  in  its  treasury 206, 000. 00 

Leaving  in  the  hands  of  the  public 996, 000. 00 

By  the  operation  of  the  sinking  fund  provision  of  this  issue  all  of  the 
bonds  outstanding  will  be  redeemed  in  1908. 

First  mortgage  4i  per  cent  twenty -year  gold  bonds: 

Authorized  issue  of $4, 000, 000. 00 

Issued  to  the  public 2, 504, 000. 00 

Redeemed  by  annual  sinking  fund  drawings,   in- 
cluding $141,000  drawn  in  1901 561,000.00 

Held  in  the  company's  treasury 935, 000. 00 

$4,000,000.00 

Through  the  operation  of  the  sinking  fund  this  indebtedness  will  be 
reduced  by  1917,  the  date  of  the  maturity  of  the  mortgage,  to  $1,199,000, 
and  constitute  the  only  mortgage  lien  upon  the  company's  property. 

Since  the  declaration  of  the  previous  dividend  in  January,  1893,  in 
addition  to  the  payment  of  $250,000  annually  to  the  Colombian  Govern- 
ment and  the  redemption  of  $561,000  of  the  company's  4i  per  cent  first- 
mortgage  bonds  out  of  gross  earnings,  the  net  earnings  of  the  company 
amounted  to  $2,072,359.42,  or  29^  per  cent  upon  the  capital  stock. 

Of  this  sum  your  directors  have  applied  to  the  development  and  per- 
manent improvement  of  the  company's  property,  in  excess  of  the 
amount  of  the  2  per  cent  dividend  paid  in  March  last,  $1,755,509.01,  in 
the  purchase  and  betterment  of  its  steamships  and  floating  equipment, 
the  construction  of  the  La  Boca  Pier,  port,  and  terminal,  the  acquisition 
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and  restoration  of  dredging  outfit,  the  installation  of  electric  light  and 
ice  plants,  etc.,  and  in  general  so  improving  the  company's  property 
that  it  is  to-day  in  better  physical  condition  than  at  any  time  in  its 
history. 

The  port  and  terminal  at  La  Boca  having  been  completed  and  opened 
to  commerce  on  January  1,  1901,  its  construction  account  was  closed, 
showing  a  total  cost  of  $2,148,303.69,  and  that  outlay  capitalized  into 
the  company's  4i  per  cent  firstrmortgage  twenty-year  gold  bonds  author- 
ized for  that  purpose. 

As  contemplated  by  contracts  between  the  companies,  a  lease  has  been 
effected  from  the  canal  company  of  the  La  Boca  Branch  Railroad  and 
adjoining  lands  necessary  for  the  operation  of  the  terminal  during  the 
life  of  the  railroad  company's  concession,  or  until  1966,  upon  mutually 
satisfactory  tenns.  The  use  of  dredges,  clapets,  and  materials  necessary 
for  the  o|)eration  of  the  La  Boca  terminal,  belonging  to  the  canal  com- 
pany, have  altio  Ixjen  secured  under  lease,  ujwn  reasonable  terms. 

Owing  to  the  severance  of  relations  with  the  Pacific  Mail  Steamship 
Company,  the  company  put  on  a  line  of  chartered  vessels  between  Pan- 
ama and  San  Francisco  direct,  to  maintain  its  coastwise  traflSc.  Char- 
ters at  the  outset  were  difficult  to  obtain  and  very  expensive,  buj;  later 
better  conditions  prevailed.  The  volume  of  coastwise  traflSc  was  mate- 
rially increased  during  the  year,  but  the  very  large  outlay  required  to 
charter  ships  on  both  oceans  to  transport  it  was  burdensome  and  repre- 
sented interest  on  a  ca,pital  i?um  which,  had  it  been  applied  by  the  com- 
pany to  the  construction  of  new  vessels,  would  have  made  the  business 
highly  remunerative. 

The  company's  business  was  adversely  affected  by  political  disturb- 
ances on  the  iHthmus  of  so  grave  a  character  as  to  have  occasioned  the 
landing  there  by  the  United  States  Government,  under  its  treaty  obliga- 
tions, of  its  armed  forces  to  maintain  free  transit  and  to  protec^t  this 
company's  proi>erty.  To  the  discreet  and  energetic  performance  of  this 
delicate  duty  by  the  naval  officers  to  whom  it  was  intrusted,  in  concert 
with  the  Colombian  authorities,  is  to  be  attributed  the  fact  that  the 
company's  property  was  not  materially  impaired.  These  facts,  together 
with  a  prolonged  labor  strike  in  San  Francisco  and  a  materially  reduced 
coffee  output  in  Central  America  and  Mexico  during  the  season  of  1900- 
1901,  considerably  affected  net  earnings,  but  these  are  extraordinar}' 
conditions  not  generally  encountered. 

During  the  year  an  important  deviation  of  the  railroad  at  Culebra, 
necessitated  by  canal  construction,  was  completed  and  put  in  operation; 
but  its  entire  cost  was  borne  and  ]m\(\  by  the  canal  company. 

The  condition  of  the  company's  projKirty  has  l>een  fully  maintained 
and  many  improvements  added,  for  the  interesting  particulars  of  which 
I  refer  you  to  the  general  manager's  report. 

There  is  now  under  consideration  a  further  increase  of  the  facilities  of 
the  La  Boca  pier,  in  order  to  more  expeditiously  handle  the  increasing 
tonnage. 

The  result  of  the  company's  operations  during  the  last  year,  under 
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what  was  referred  to  as  the  ** open-door"  jwlicy,  has  not  been  as  remu- 
nerative as  desired,  and  the  board  of  directors  are  considering  changes 
in  existing  traffic  arrangements  and  connections  at  Panama. 

I  refer  you  to  the  accompanying  reports  for  more  detailed  particulars. 

Respectfully  submitted. 

J.  Edward  Simmons,  PreddeiiL 


Panama  Railroad  Company, 

New  Yiyrk,  March  18,  1902. 
To  the  Prbbidknt  op  the  Panama  Railroad  Co.mpany. 

Sir:  I  respectfully  submit  the  following  report  of  the  business  and 
operations  of    the  Panama  Railroad  Company  for  the  year  ending 
December  31,  1901,  and  of  the  condition  of  the  company's  property 
and  finances  at  the  close  of  the  year. 
The  operations  of  the  year  show  the  following  results: 

Statement  of  earnings  and  expenditures. 


EarningH. 

1901. 

1900. 

Increase. 

Decrease. 

KARNn»08. 

Matiroad. 

Colon  to  Panama: 

rrom  freight 

«606,  ia5. 65 
4,182.77 

62,2M.08 
9.695.40 

39,236.81 

1505.898.92 
9,376.45 

45,653.70 
8,546.59 

38,614.86 

$100,286.73 

"'6,' 666.' 38' 

1,148.81 

621.95 

From  trea.sure 

$5,193.68 

From  mailH 

From  extra  baggage 



From  pamengers 

711,5>1.71 

608,099.52 

103,454.19 

Panama  to  Colon: 

From  freight 

590,624.07 

14.334.07 

4,780.47 

7,460.37 

86,417.87 

599, 178. 19 
12,868.20 
5,116.47 
7,890.79 
37,862.07 

8,564.12 

From  treasure 

1,465.87 

From  mails 

33(>  00 

From  extra  baggage 

430. 42 

From  pamengerH 

1,434.20 

663,616.85 

662,905.72 

9, 288. 87 



Total  earnings  of  railroarl . . . 

l.StV),171.56 

1,270,9W.24 

91,17.=i.32 



Panama  Railrtfad  tttaimship  line. 

.Vtlantic  service: 

From  freight 

718, 607. 88 
4.951.«i5 
79,015.83 
2, 186. 69 
'      154,571.58 
7,517.21 

769,225.62 
8.044.02 
60,C.1s.;K) 
2. 017.  («i 

128,231.78 
7,M4..«S 

,50,617.71 
3,092.37 

From  treasure 

From  mails 

18,:»7.53 

139.06 

26,336.80 

From  extra  baggage 

From  passengers 

From  mis<*ollaneous 

297.67 

966, 850.  M 

97r>.  9S5. 23 

9.i:V1.39 

Pacific  service: 

From  freight 

349.277.33 

16, 425. '25 

120. 18 

5,922.06 
156.00 

343,355.27 

16.270.25 

120. 18 

From  passengers 

From  extra  bai^gnge 

365.822.76 

1          6.077.06 

359,745.70 

Joint  railroad  and  .steamship  re- 
ceipts   

498.863.81 

402, 1.%.  18 

1    96.727.63 

Total  earnings 

'  3,196.708.97 

2.  &%,  194. 71 

1  541,514.26 
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Statement  of  earnings  and  expendUur&i — Coiilinned. 


Earnings. 

1901. 

1900. 

Increase. 

Decrease. 

BZPBNDrrURIGR. 

Operating  experues  of  railroad. 
Oeneral  expenses  on  Isthmus 

$40,878.20 
873,022.88 
116,519.83 

95,341.62 

$40,216.25 
809,516.83 
116,518.87 

95,810.60 

$161.95 

68,506.05 

•96 

Ck>nducting  transportation 

Maintenance  of  equipment 

Maintenance  of  way  and  struc- 
tures  

$468  98 

625,262.53 

562,062.55 

63,199.98 

Panama  Railroad  steamsMp  line. 

Atlantic  service: 

Steamer  expenses 

585,877.45 
117,202.81 
164,929.38 

676,891.96 
116,689.67 
140.634.79 

9,485.49 

513.14 

24,294.60 

Affency  expenses 

868,009.64 

888,716.42 

84,293.22  ; 

Pacifle  service: 

Steamer  expenses 

216.580.21 
111,798.89 
279,659.33 

3,801.11 

8.92 

6,660.00 

212,779.10 
111,789.97 
273.009.38 

Agency  expensesa 

cfiarter  of  steamers 

608,088.43  '        10.460.03 

597,678.40 

Joint  railroad  and  steamship  ex- 
penses  •• 

333,896.64  1      321,164.78 

12,731.86 

2,435,207.24 

1,727,403.78 

707,803.46 

Earnings    over    operating 
expenses 

761.501.73 

927,790.93 

$166,289.20 

and  epedal  repairs  of  tugs. 

Depreciation  of  tugs 

Replacement  of  boilers  and 
special  repairs  of  tugs 

2,100.00 
3,000.00 

2,100.00 
3,000.00 

5,100.00 

5,100.00 

Fixed  charges. 

Subsidy  to  Republic  of  Co- 
lombia   

25,000.00 

144.240.00 
80,760.00 

70,200.00 

150,000.00 

26,611.61 

•J5  000  00 

• 

Redemption     of     subsidy 
bonds 

136,080.00 

88,920.00 

75.92t;.25 
160,000.00 

8,160.00 

Interest  on  subsidy  bond.s  . . 

8,160.00 

Interest  on   first-mortgage 
bonds 

5,726.26 

Redemption   of  *  flrst-mort- 
gage  bonds    

Interest  on  btilance  du»{  La 

26,611.61 

496.811.61 

475,926.25  1    20,885.36 

Total   appropriations 
and  fixed  charges... 

601,911.61 

481  026  25 

•XI  »»  3M 

Net  income 

259, 590. 12 

446,764.68 

187.174.66 

a  Includes  wharfage  at  La  Boca. 
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Gross  revenue  receipts,  expenditures,  and  net  earnings  for  1901  com- 
pared, as  under,  with  those  of  1900: 


1901. 
1900. 


•8,196,708.97  «2, 435, 207. 24  '$761,601.73 
2,656,194.71     1,727,408.78     927,790.93 


Increase  in  1901  . . 

Decrease  in  1901 . . 

Increaae  in  fixed 

charges,  1901  . . . 

Decrease  in  profit, 
1901 


■  Earnings 
Eamlnm    tOperatingex-  overoper- 
*  penses.      I  ating  ex- 

penses. 


Appropria- ' 
tionsfor  ,  Neteam- 
deprecia-  |      ings. 
tions,etc.  < 


541,514. 26 


707,808.46 


166,289.20 


$5,100.00 
5,100.00 


$756,401.78 
922.690.93 


166,280.20 
20,885.86 


187,174.66 


EARNINGS. 


RAILROAD. 


The  total  earnings  of  the  railroad  proper  show  an  increase  of  $94,175.32, 
or  7.41  per  cent,  in  1901  as  compared  with  previous  year,  the  principal 
increase  being  in  freight  traffic  west  bound. 

The  largest  increase  in  west-bound  freight  was  on  business  to  San 
Francisco,  amounting  to  over  10,000  tons;  freight  to  South  Pacific  ports 
increased-  7, 000  tons.  East-bound  freight  shows  a  decrease  of  14, 000  tons, 
although  there  was  an  increase  of  12,000  tons  in  San  Francisco  freight. 

There  was  an  increase  of  17.01  per  cent  in  earnings  on  all  west-bound 
traffic,  and  a  decrease  of  1.40  per  cent  on  all  east-bound  traffic. 

The  following  table  shows  the  freight  tonnage  carried  over  the  rail- 
road in  1901  as  compared  with  1900: 


Year  < 
Dec 

1901. 

jnding 
31- 

1900. 

Tons. 
153,758 
203,619 

Increase. 

Decrease. 

Carried  west  bound  a.           

Tons. 
196.743 
189,841 

Percent. 
27.81 

Percent, 

Carried  east  boundo 

6.77 

Total  east  and  west  bound  a 

885,584 

857,377 

7.89 

a  Ton  of  2,000  pounds,  or  40  cubic  feet. 
The  gross  earnings  per  ton  moved  on  the  road  compare  as  follows: 


Year  ending 
Dec.  81— 

Increase. 

Decrease. 

1901. 

1900. 

$8.29 
2.94 

West  bound 

$8.10 
8.11 

Percent. 

Percent 
5.78 

East  bound       . . . ,  -  r  r .  - , , 

5.78 

.\veraK^  east  and  west  bound 

8.10 

8.09 

.82 

1 '.♦219— 03 31 
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Table  No.  4,  attached  to  this  report,  shows  the  origin  and  destination 
of  the  freight  carried  over  the  railroad. 

Compared  with  1900  the  total  tonnage  carried  over  the  road  in  1901 
shows  an  increase  of  28,207  tons,  or  7.89  per  cent,  and  the  earnings  an 
increase  of  $91,732.61,  or  8.30  per  cent.  A  comparison  of  1900  with  1899 
shows  an  increase  in  tonnage  of  24.35  per  cent,  and  in  earnings  of  15.83 
per  cent.     . 

Of  the  total  tonnage  carried,  50.77  per  cent  was  west  bound  and  49.23 
per  cent  east  bound.  In  1900  these  percentages  were  43.02  per  cent  and 
56.98  per  cent,  respectively. 

The  proportion  of  through  traffic  to  the  total  tonnage  tiandled  was 
81.70  per  cent;  in  1900  through  freight  amounted  to  87.11  per  cent.  Of 
the  through  freight,  55.12  per  cent  was  New  York  business. 

Earnings  from  mails  amounted  to  $57,034.55,  an  increase  of  $6,264.38, 
or  12.34  per  cent. 

The  following  statements  shows  the  number  of  passengers  carried  and 
the  passenger  earnings: 

Number  of  passengers  carried. 


Clasfdflcation. 

1901. 

1900. 

Increa^. 

Decrease. 

Flpst-class  paasengers 

4,687 
84,574 

5,S90 
77,642 

Per  cent. 

Per  cent. 
17.  W 

8.98 

Total 

89,161 

8S,232 

7.12 

Passenger  earnings. 


Claaaification. 

1901. 

1900. 

Increase. 

Decrease. 

Fint-class  passengers 

$28,507.47 
47,147.21 

«81.375.56 
45,091.37 

Per  cent. 

Per  cent. 
9.14 

Second-class  passengers 

4.56 

Total 

75,654.68 

76,466.93 

1  06 

Average  receipt  per  passenger. 


Classification. 


First-claaB  passengers: 

Through , 

Local 

Second-class  passengers: 

Through 

Local 


1901. 


S8.98 
3.78 


3.77 
.47 


1900.        Increase.   Decrease. 


$8.97 

Per  cent. 
0.11 
8.43 

96.35 

Per  cent. 

3.44 

L92 

.51 

7.84 



Firstrclass  passengers  decreased  1,003,  or  17.94  per  cent,  in  number, 
and  $2,868.09,  or  9.14  per  cent,  in  earnings.  Second-class  passengers 
increased  6,932  in  number,  or  8.93  per  cent,  and  $2,055.84,  or  4.56  per 
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cent,  in  earning.  The  increase  of  96.35  per  cent  in  the  average  receipt 
per  second-class  through  passenger  was  due  to  the  falling  off  in  the 
movement  of  laborers  from  the  West  Indies  to  (fuayaquil,  carried  at  a 
low  contract  rate. 

flTKAHSMIP  LINES. 

The  total  earnings  of  the  Atlantic  Line  from  all  sources  was  $966,850.84, 
a  decrease  of  $9,134.39,  or  0.94  per  cent.  Freight  traffic  shows  a  loss  of 
$50,617.74  in  earnings,  or  6.58  per  cent,  due  to  tiie  large  falling  off  in 
business  from  South  Pacific  ports.  The  decrease  in  freight  rei-eipts  was 
nearly  offset  by  an  increase  of  $18,397.53,  or  33.5  i)er  cent,  in  mail  eam- 
inj»8,  and  an  increiase  of  $26,3J36.80,  or  20.54  per  cent,  in  piiss«*nger 
earnings. 

Of  the  total  tonnage  transporte<l,  119,413  tons  were  carried  by  the 
company's  steamers  and  62,772  tons  by  chartere<l  steamers. 

The  Pacific  Line,  inaugurated  in  December,  1900,  was  maintained 
during  the  year  with  the  result  as  shown  in  the  statement  on  page  8.« 

JOINT  BAILBOAD  AND  8TRAM8HIP  RECRIPT8. 

The  net  result  of  the  earnings  of  all  the  accounts  grouped  under  this 
heading  increased  $96,727.63  over  1900,  or  24.05  \^x  cent. 

The  following  table  will  show  the  number  of  tons  lightered  in  Panama 
Bay  and  handled  on  La  Boca  wharf  during  the  year  1901,  as  compared 
with  cargo  lightered  in  1900: 


1901. 

1900. 

188,936 

Increa.Me. 

Merchandise 

Tom.     I 
216, 144 
409  1 
22, 28<> 

Prr  ctnt. 

11   40 

Lumber 

2i)5  1          r»6.39 

Coal 

6,682  1        29*2.22 

Total 

238.839 

1 

194,873 

22.56 

.  EXPENDITURES. 

The  revenue  expenditures  of  1901  and  1900  compare  as  under: 


1901. 

1900. 

Increase. 

Railroad 

$625,262.53 

868,009.64 
608,038.43 
333,896.64 

5,100.00 

$562,062.55 

8:«,  716. 42 

10, 460. 03 

321,164.78 

5, 100. 00 

$63,199.98 
34,293  22 

Steamship  line: 

Atlantic  service 

Pacific  service 

597, 578. 40 

Joint  railroad  and  steamship  expenses 

Appropriations  for  depreciation  and  special 
repairs  to  tugs 

12, 731. 86 



Total 

2,410,307.24 

1,732,503.78 

707, 803. 46 

<>  Paging  refers  to  Fifty -second  Annual  Report  of  the  Board  of  Direct- 
ors of  the  Panama  Railroad  Company  for  1901. 
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This  table  shows  an  increase  of  1707,803.46  in  total  revenue  expend- 
itures, while  there  was  an  increase  of  $541,514.26  in  total  earnings. 
(Seepp.  8,  10.)« 


Conducting  transportation. — ^The  expenses  of  this  department  show  an 
increase  of  $63,506.05,  or  20.52  per  cent,  as  compare<l  with  1900.  The 
tonnage  moved  increased  28,207  tons,  or  7.89  per  cent. 

The  accounts  show  a  considerable  increase  in  the  cost  of  labor,  of  fuel, 
and  of  supplies  when  compared  with  last  year.  There  has  been  no 
increase  in  the  rate  for  labor,  but  owing  to  the  troubles  on  the  Isthmus 
labor  was  less  efficient,  and  it  was  necessary  to  maintain  a  larger  force 
of  Fortune  Islanders  than  before.  Coal  and  other  supplies  have  com- 
manded higher  prices  everywhere. 

Maintenance  of  equipment. — The  total  charges  to  this  department  in 
1901  were  $116,519.83  as  against  $116,518.87  in  1900,  although  more  ton- 
nage was  handled  than  in  the  latter  year. 

In  addition  to  ordinary  running  repairs,  three  of  the  older  locomo- 
tives, which  had  been  laid  by  some  years  ago,  have  been  completely 
repaired  and  restored  to  service.  The  repairs  of  cars  have  been  exten- 
sive; 38  flat  cars  have  been  converted  into  coal  cars  by  the  addition  of 
sides,  and  102  coal  cars  have  had  their  sides  raised  to  increase  their 
capacity;  4  flat  cars  were  fitted  with  20-ton  trucks. 

The  car  shop  has  received  new  tools,  as  follows:  A  patent  band  sawing 
machine,  with  a  machine  for  filing  it;  an  Acme  bolt  cutter,  and  a  self- 
feeding  ripsaw. 

Mainteimnce  of  way  and  fttructures. — The  track,  bridges,  and  buildings 
have  been  maintained  at  a  high  standard,  the  expenditures  being 
$95,341.62,  a  decrease  of  $468.98,  or  0.49  per  cent,  as  compared  with 
1900. 

There  have  been  laid  in  main  trac^k  100  t^ns  of  new  rails  of  70  pounds 
per  yard;  the  rails  thus  released  have  been  used  for  the  construction  of 
much-neede<l  sidings  at  Colon  and  Panama. 

The  repairs  of  masonry  have  V)een  continued,  the  abutments  and 
aprons  of  10  bridges  having  had  complete  repairs,  and  4  culverts  were 
rebuilt. 

At  Frijoles  a  battery  of  hydraulic  rams  has  been  installed,  dispensing 
with  the  steam  engine  and  pumper,  effecting  a  saving  of  $500  or  more 
per  annum. 

A  new  6-inch  water  main  from  the  reservoir  at  Mount  Hope  to  the 
railroad,  1,500  feet  in  length,  has  been  laid,  nearly  doubling  the  daily 
supply  available  at  Colon. 

The  car  shed  in  rear  of  the  old  passenger  station  at  Colon  has  been 
converted  into  a  storage  warehouse  for  freight. 


a  Paging  refers  to  Fifty-second  Annual  Report  of  the  Board  of  Directors 
of  the  Panama  Railroad  Company  for  1901. 
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8TKAJf8HIP  LINEB. 

The  operating  expensefl  of  the  line  between  New  York  and  Colon  were 
1868,009.64,  an  increase  of  $34,293.22,  or  4.11  per  cent. 

On  December  16,  1900,  the  company  was  compellecl  to  assume  the 
operating  of  a  steamship  line  between  Panama  and  San  Francisco 
at  an  unfavorable  time,  owing  to  the  scarcity  of  vessels  and  the 
extremely  high  cost  of  charterH.  This  was  later  complicated  with  a 
long-continued  strike  at  San  Francisco.  During  the  latter  part  of  the 
year,  after  the  defeat  of  the  strikers  and  a  reduction  in  the  cost  of  char- 
ters, the  line  became  self-sustaining,  as  would  appear  in  the  accounts, 
if  allowed  the  proportions  previously  allotted  to  that  traffic.  The 
importance  of  this  line  is  indicated  by  the  amount  of  tonnage  carried, 
which  was  85,541  tons,  an  increase  21,362  tons  over  the  same  route 
during  the  previous  year.  The  total  amounted  to  49.26  per  cent  of  the 
tonnage  of  the  Atlantic  Steamship  line,  and  formed  22.18  per  cent  of 
the  total  carried  across  the  Isthmus. 

JOINT  RAILROAD  AND  STKAHSHIP  EXPEN8B8. 

The  combined  expenditures  under  this  head  amounte<l  to  $333,896.64, 
an  increase  of  $12,731.86,  or  3.96  per  cent. 

The  steamship  Bolivar  has  b^n  completely  overhauled,  receiving 
new  boilers,  pumps,  etc.,  from  New  York. 

Three  steel  launches,  built  at  Chester,  Pa.,  are  now  on  the  ways  and 
nearly  completed. 

GENERAL  REMARKS. 

During  the  period  from  1894  to  1901,  inclusive,  the  percentage  of  total 
expenses  to  gross  earnings  was  as  follows: 

Per  cent. 

1894 69.93 

1895 61.63 

1896 ; 53.94 

1897,  including  taxes  and  appropriations  for  depreciation,  etc 61. 12 

1898,  including  taxes  and  appropriations  for  depreciation,  etc 64. 91 

1899,  including  taxes  and  appropriations  for  depreciation,  etc 64. 66 

1900,  including  taxes  and  appropriations  for  depreciation,  etc 65. 25 

1901: 

Including  taxes  and  appropriations  for  depreciation,  etc 64.  72 

(Or  including  Pacific  Line,  not  operated  in  1900) 76. 34 

It  is  gratifying  to  find  that  the  volume  of  traffic  has  been  more  than 
maintained,  showing  an  increase  over  last  year  of  28,207  tons,  in  spite 
of  the  embarrassments  under  which  all  operations  were  conducted,  by 
reason  of  the  political  disturbances,  which  occasionally  interrupted  traf- 
fic, caused  alarm  among  laborers,  added  to  the  cost  of  insurance  of 
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freight,  and  deterred  timid  passengers  from  taking  the  Isthmus  route 
for  fear  of  delay  or  injury. 

The  improvement  in  the  condition  of  the  company's  plant  upon  the 
Isthmus,  which  wa^  liegun  several  years  ago,  has  been  continued  during 
the  year  1901. 

It  became  necessary  to  supply  an  electric-light  plant  at  Colon  to  sup- 
plement the  deficient  supply  afforded  by  the  Colon  Illuminating  Com- 
pany, which  was  put  into  use  very  successfully  at  the  beginning  of  the 
year;  in  connec^tion  with  this  is  an  ice  machine,  made  necessary  by  the 
frequent  failures  of  the  supply  heretofore  received  from  Panama,  which 
promises  to  be  self-supporting. 

The  improved  condition  of  the  track  seemed  to  warrant  an  increase 
in  the  loads  carried  in  the  freight  cars;  therefore  the  maximum  load 
has  been  increased  from  10  tons  to  12.  This  was  equivalent  to  the  addi- 
tion of  184  cars  in  the  capacity  of  the  rolling  stock,  and  has  been  of 
much  benefit  to  the  service. 

The  steamships  owned  by  the  company  have  been  maintained  in  com- 
plete repair;  it  is  believed  that  none  of  ite  property  has  depreciated. 

The  ship  ways  for  the  repair  and  construction  of  the  floating  equip- 
ment at  Panama  having  completely  decayed,  they  were  renewed  at  La 
Boca  under  a  shed  available  there,  in  connection  with  a  convenient 
shop  and  tools,  leased  from  the  New  Panama  Canal  Company,  and  the 
tools  and  shop  force  formerly  at  Panama  have  been  consolidated  with 
those  at  La  Boca.  At  this  establishment  a  large  amount  of  work  has 
been  done. 

The  dredges,  clapets,  etc.,  leased  from  the  canal  company  for  the 
maintenance  of  deep  water  at  La  Bcx»  have  l>een  very  extensively 
repaired;  the  general  overhauling  of  the  steamer  Bolivar  has  been  com- 
pleted; the  three  new  launches,  mentioned  elsewhere,  are  now  being 
set  up.  In  addition,  the  repairs  of  the  transporters  on  the  piers  and 
repairs  of  foreign  steamships  were  made  at  the  new  La  Boca  shops. 

In  Colon  the  sliip  l)erths  at  Pier  No.  1  reciuired  dredging,  to  awom- 
modate  deeper  laden  coal  ships.  To  affect  this  the  plant  was  increased 
by  the  purchase  of  a  new  "  Hay  ward  orange-i)eel  bucket,"  which  will 
also  be  useful  in  the  future. 

Important  improvements  have  been  undertaken  and  partly  completed 
upon  Pier  No.  2,  at  Colon,  whereby  an  additional  l>erth  for  the  conven- 
ient handling  of  coal  ships  has  been  gained,  and  the  long-distance 
trucking  heretofore  necessary  there  will  be  avoided,  three  tracks  con- 
necting with  the  main  line  having  been  laid  down  the  whole  length  of 
the  wharf. 

An  annex  for  the  reception  <»f  any  case  of  contagious  disease  has  been 
added  to  the  hospital  at  Colon. 
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The  officers  and  employees  have  been  devoted  to  the  interests  of  the 
company.     Upon  the  Isthmus  they  have  had  to  encounter  the  dangers 
incident  to  a  state  of  war,  and  have  exhibited  courage  as  well  aa  good 
judgment  in  their  dealings  with  the  contending  factions. 
Respectfully, 

Charlbb  Painb,  General  Manager. 
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Table  No.  1. — Com/mratire  f*tatenu*nt  of  operating  experues  of  railroad  for 
the  yearn  ending  December  Sly  1900  ana  1901. 


Expenses. 


GBNBRAL  EXPENSES  OS  THK  ISTHMUS. 


Advertiring 

Cablegrams 

Hospital  service 

Legal  expenses 

Salaries  of  officers 

Salaries  of  clerks  and  attendants . 
Office  expenses,  stationery,  and  printing. 


Other  expenses 8, 


S8.21 
415.83 
7,576.78 
2,485.74 
11.442.40 
12.516.09 
2,406.12 


Total I    40,878.20 


OONDUCriNO  TRANSPORTATION. 


Advertising 

Clearing  wrecks 

Engineers  and  firemen 

Fuel  for  locomotives 

Injuries  to  persons 

Labor— Colon  and  Panama  stations 

Oil,  tallow,  waste,  and  other  supplies  for  locomotives 

Roundhouse  men 

Superintendence  and  clerks 

Switchmen,  yardmen,  and  yard  watchmen 

Station  agents  and  clerks 

Station  supplies  and  expenses 

Stationery  and  printing 

Train  conductors,  baggagemen,  fiagmen,  and  brakemen. 

Train  supplies  and  expenses 

Telegrapn  expenses 

Water  supply  for  locomotives 

Other  expenses 


Total. 


MAINTENANCE  OF  EQUIPMENT. 


Repairs  of  f reigh  t  cars 

Repairs  of  locomotives 

Repairs  of  passenger  cars 

Repairs  and  renewals  of  shop  machinery  and  tools  . 

Superintendence  and  clerks 

Stationery  and  printing 


Total 


MAINTENANCE  OF  WAY  AND  STRUCTURES. 


Repairs  of  bridges  and  culverts 

Repairs  and  renewal  of  general  offices 

Repairs  of  road  machinery  and  tools 

Repairs  of  roadway  and  track 

Renewals  of  switches  and  frogs 

Renewals  of  spikes  and  rail  fastenings 

Repairs  and  renewal  of  station  buildings 

Repairs  of  shop  buildings,  water  and  fuel  stations  . 

Repairs  of  seel  ion  hou.ses,  tool  houses,  etc 

Renewal  of  ties 

Repairs  of  telegraph 

Removal  of  weeds,  brush,  grass,  etc 

Superintendence  and  clerks 

Stationery  and  printing 

Other  expenses 


Total 95,841.62 


1,288.04 

138.00 

29,176.68 

44,345.99 

749.06 

126,854.26 

2,779.02 

8,211.39 

4,352.13 

33,257.21 

65,695.42 

17,146.25 

3,706.24 

18.295.34 

8,310.25 

8,726.72 

3,529.13 

1,96L83 


116.12 
l''4.45 
7,997.57 
2,5''4.9S 
11,6^.07 
12,725.58 
2,370.98 
2,684.55 


40,216.25 


1,256.72 

72.46 

28,446.97 

32,382.58 

6,512.70 

101,602.33 

1,637.78 

6,886.52 

3,872.24 

27,883.17 

60.696.99 

12,402.50 

2,564.68 

14,371.82 

2,717.57 

8,228.96 

8,280.02 

1,851.97 


378,022.88  I    809,516.83 


60,266.15 
24,216.16 
9,496.36 
10,097.15 
12,230.32 
213.69 


116,519.83 


493.24 
300.86 
817.79 
920.74 
140.31 
078.69 
189.08 
028.64 
656.22 
971.13 
423.26 
934.01 
807.27 
261.13 
869.80 


51,807.00 
30,966.38 
7,459.28 
15,648.60 
10,882.82 
234.84 


U6,518.87 


23,862.66 

2,124.76 

2,208.68 

23,607.76 

987.41 

4,608.06 

3,178.54 

5,200.99 

231.11 

13,758.36 

1,691.23 

6,732.29 

7,894.20 

204.86 

29.69 


95,810.60 
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Tablr  No.  2. — Omtparaiive  statement  ofexpenjies  of  iiemn»hip  linef  AUaniic 
service,  for  years  ending  December  SI,  1900  and  1901. 


Expenses. 


OTEAMKB  BXPKN8BS. 

Port  chaiges: 

Custom-house  entrance,  clearance  and  consular  fees,  etc . 

Pilotage 

Quarantine 


1901. 


$15.2^.23 

7,361.88 

938.00 


Total 

Docking 

Equipment,  deck,  engine,  and  commisslonary  departments  . . 

Fuel 

Feeding  passengers  and  crew , 

Insurance 

Labor  on  canro 

Labor  on  ooai , 

Labor  on  ashes 

Loss  and  damage 

Oil  and  waste 

Painting  ships'  bottoms 

Repairs,  deck,  engine,  and  commissary  departments 

Stores,  deck,  engine,  commissary,  and  surgeon's  departments. 

Stationery  and  printing 

Telegrams  and  cables 

Towage 

Wages. 


Water. 

Washing 

Other  expenses  . 


Total. 


AGENCY  RXPENSES. 


Advertising 

Insurance '. 

Labor 

Office  expenses 

Repairs  and  rent  of  offices  and  wharves  . 

Salaries  of  agents  and  clerks 

Stationery  and  printing 

Taxes 

Other  expenses 


Total. 


23,569.11 
1,163.68 

10,628.16 
111.4o0.11 

62,894.06 

22,760.63 
121,278.24 

14,336.98 
1,4*).  00 
6,038.14 
2,167.42 
1,403.00 

44,708.34 

12,462.84 

8*^5. 98 

1.205.78 

1,484.80 

130,331.36 

12,5"8.43 
1,772.11 
1,333.38 


1900. 


tl2,763.88 

6,620  89 

979.00 


20,358.72 

3,426.29 

10.889  11 

89,512  67 

55,2''9.69 

22,728.10 

121,0^2.88 

12,196.91 

1,291.00 

3,184.06 

1.623.80 

2,8i5.04 

84,431.85 

12,702.66 

480.46 

1,463.54 

1,635.30 

116,968.22 

11,463.63 

1,227.87 

1,806.37 


686,877.46  |    576,891.96 


2,669.30 

1,769.21 
16,646.71 
6,962.49 
67. 388. 51 
29.298.42 
1.443.80 
1,(K)0.03 
1,036.34 


885.15 
307  86 
3''4.27 
126. 75 
816,73 
546.61 
486.61 
960.00 
686.79 


117,202.81  I  116,689.67 


Table  No.  3. — Comparative  ulatement  of  general  expenses,  New  York,  for 
years  ending  December  31,  1900  and  1901, 


Expenses. 


GENERAL  EXPENSES,  NEW  YORK. 

Ad  vertisi  ng 

General  office  expenses ." 

Legal  services  and  expenses 

Salaries  of  general  ollicers  and  clerks  and  directors'  and  com 

mittees'  fees 

Stationery  and  printing ■ 

Telegrams  and  cablegrams 

Other  expenses 

Total 


1901. 


28.59 
616.74 
149.82  I 

271.60 
181.23 
620.07 
074.93  I 


1900. 


$1,669.64 
9,765.18 
8,246.30 

73,78-1.66 
1,381.20 
2, 199. 83 
3,141.81 


91,641.98  I     100,178.62 
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Tabi.e  No.  4. — Comparative  atatement  of  expenses  of  Meamship  liney  Pacijie 
service^  for  years  ending  Decemlter  SI,  1900  and  1901. 


ExpenseM. 


STEAMER   EXPBNHE8. 

Port  charges: 

Custom-house,  entrance,  cleamnoe,  conaular  fees,  etc. 
miotagre 


1901. 


$1,167.21 
5,646.68 


Total , 

Equipment, deck, engine, and  commisstiry  departments.. 
Fuel . 


Feeding  passengers  and  crew 

Labor  on  careo 

Labor  on  coal 

Labor  on  ashes 

Loss  and  damage 

Repairs,  deck,  engine,  and  commissary  departments 

Stores, deck,  engine,  commissary, and  surgeon's  departments 

Stationery  and  printing 

Telegrams  and  cables 

Towage 

Wages 

Water 

Other  expenses 


1900. 


^8.00 
169.64 


6,812.89 

3.00 

99,486.83 

9,576.78 

68,678.95 

5,953.26 

27.50 

4,858.93 

16.98 

2,211.27 

229.30  ! 

885.58 

472.50 

2.981.85 

10,034.95 

175.77 


197.64 

3.00 

2,728.99 


564.75 

168.06 

3.00 


122.78 


27.90 


Total 211,896.34 


8,801.11 


Advertising . 
Labor. 


AGENCY  EXPENSES. 


Office  expenses 

Repairs  and  rent  of  offices  and  wharves . 

Salaries  of  agents  and  clerks 

Stationery  and  printing 

Taxes 

Other  expenses 


1,207.15 

9,413.85 

1,865.03 

82,596.57 

15,832.88 

713. 74 

8.25 

666.42 


8.92 


Total HI,  798.  J 


8.92 


Table  No.  5. — Number  of  ions  of  freight  moved  on  the  railroad. 
(1)  FROM  ALL  POINTS  TO  ALL  POINTS. 


1901. 

1900. 

Increase. 

Decrease. 

COLON  TO  PANAMA. 

From  New  York  to  San  Francisco 

Ton*, 
43,455 

28,455 

61,972 

27,699 
34, 162 

Tbn*. 
33,555 

26,963 

54,905 

16,217 
22,118 

Pci'  rent. 
29.50 

5.53 

12,87 

70.80 
61.46 

Percent. 

From  New  York  to  Panama,  South  Pacific, 
Central  America,  and  Mexico 

From  Europe  to  Panama,  South  Pacific,  Cen- 
tral America,  Mexico,  and  San  Francisco  . 

" 

From  Colon  to  Panama  (local): 

Commercial  freight 

Company's  freight 

Total 

195, 743 

153,758 

27.31 

PANAMA  TO  COLON. 

From  San  Francisco  to  New  York 

42,086 

59,651 

79,388 

2,883 
5,833 

30,624 

88,046 

77,219 

3,198 
4,532 

37.43 

From  South  Pacific,  Central  America,  Mex- 
ico, and  Panama  to  New  York 

32.25 

From  South  Pacific,  Central  America.  Mex- 
ico, San  Francisco,  and  Panama  to  Eurojje. 

2.81 

From  Panama  to  Colon  (local) : 

Commercial  freight 

Company's  freight 

9.85 

28.71 

Total 

189,841 

203,619 

...^ 6.77 

Total  east  bound  and  west  bound 

385, 5M 

367,877 

7.89 
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Tablb  No.  5. — Number  of  torn  of  freight  moved  on  the  railroad — Cont'd. 

(2)  COUNTRIES  OP  ORIGIN  AND  DESTINATION. 


1901. 

1900. 

Increase. 

Decrease. 

COLON  TO  PANAMA. 

For  Panama 

Ibnt. 
71,161 
28.262 
48,085 
45,434 
2,821 

TbfM. 
47,381 
27,409 
40,936 
36,374 
2,658 

Percent. 
50.17 

3.08 
17.46 
28.44 

6.18 

Per  cenim 

For  Central  America 

For  South  Pacific 

For  San  Francf  hco 

For  Mexico 

Total 

195,743 

153,768 

27.31 

PANAMA  TO  COLON. 

From  Panama 

26,814 
40,128 
80,318 
42,662 
1,029 

30,009 
48,283 
.93,511 
80,628 
1,188 

13.98 

From  Cen  tral  America 

16.89 

From  South  Pacific 

14.11 

From  San  Franciiico 

38.93 

From  Mexico 

13.38 

Total 

189.841 

208,619 

6.77 

Total  east  bound  and  west  bound 

385,584 

357,377 

7.89 

Table  No.  6. — Statement  shouring  number- of  ions  of  freight  transported  dur- 
ing the  years  1897,  1898,  1899,  1900,  and  1901. 


January . . . . 
February . . 

March 

April 

May 

June 

July 

August 

September. 

October 

November . 
December.. 


Month. 


Total 290,651       268,166 


1897. 


Tom. 

26,886 

31,687 

,32,539 

33,978 

30,420 

20.962 

20.368 

17,004 

16.929  I 

21,073 

19,436 

19. 470 


1898. 


Tom. 

23,708 

29,993 

32,234 

25,899 

18,007 

17,108 

16.906 

18,3r3 

15,816 

22,146 

22,581 

25,386 


Ton«. 
29,204  I 
20,883  < 

32,m;«  I 

32,675 
27,  CM 
21,098 
18,827 
17,646 
19.367 
19,871 
23,306 
24.143 


287,400 


1900. 


Tbrts. 

29,115 

30,947 

33,177 

33,381 

29,670 

25,236 

25,982 

22.416 

27,894 

29,320 

36,754 

38,486 


867,377 


1901. 


Tom. 
88,264 
32,909 
84,271 
41,169 
36,715 
26,889 
29.919 
20,554 
36,984 
23,814 
34,406 
80,700 


885,584 
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Table  No.  7. — Statement  showing  number  of  pnssengers  transported  during 
the  years  1900  and  190 J. 

1901. 


Month. 


January 

February  .. 

March 

April 

May 

June 

July 

August 

September  . 

October 

November  . 
December.. 

Total. 


To  Panama. 


To  Colon. 


First 
class. 


Second 
clnsH. 


Total. 


First 
class. 


Second 
class. 


232 

3,867 

4.099 

172 

3.633 

3,805 

m 

3,536 

3,729 

169 

3,510 

3,679 

175 

3»836 

4,011 

180 

8,922 

4,1L2 

222 

4, 514 

4,736 

227 

4.175 

4,402 

203 

4,313 

4,516 

276 

8,852 

4.127 

229 

3.963 

4,192 

287 

4,387 

4,674 

228 

3,710 

3,938 

2M 

8,605 

8,809 

155  1 

3,089 

3,244 

165 

3,075 

3,23C) 

203  1 

2,948 

3,146 

167 

2,846 

8,012 

212 

2,731 

2,943 

111 

2,771 

2,882 

215 

2,976 

3,191 

109 

2,948 

s,a=S7 

154 

3,090 

3,244 

109 

3,284 

3.:«:^ 

2,422  , 

1 

42,567 

44,989 

2,165 

42,007 

44, 172 

89,161 


January... 
February  . 

March 

April 

May 

June 

July 

August 

September 
October . . . 
November 
December. 

Total 


178 

2,284 

260 

2,226 

211 

3.025 

269 

3,224 

205 

2,846 

174 

3,169 

186 

8,058 

185 

3,148 

200 

8,260 

256 

4,885 

272 

8,670 

279 

4,196 

2,462 
2,486 
3,236 
8,493 
3,051 
8,848 
8,244 
8,338 
3,450 
5, 141 
8,942 
4,475 


I    2,675  I   38,981    41,666    2,915    38,661   41,576 


152 
264 
263 
447 
420 
247 
267 
153 
182 
241 
164 
135 


2,794 
2,736 
3.354 
8,688 
8,091 
8,183 
8,236 
3.525 
8.060 
3,167 
3,1'26 
8,851 


2,946 
8.O0O 
8,617 
3,985 
8,511 
8, 43  > 
8,493 
8,678 
8, 24  J 
3,408 
8,280 
8,986 


83,232 


Tablk  No.  8. — Comparative  Matement  of  local  and  through  freight  trans- 
ported from  Cohm  to  Panama  during  the  years  1900  and  1901, 


Month. 


January  ... 
February  . . 

March 

April 

May 

June 

July 

August 

September  . 

October 

November  . 
December. . 

Total. 


Local  from 
Colon  to  Pan- 
ama and  way 
stations. 

Through  from 
Europe  to  all 

Through  from 
New  York  to 

Total. 

destinations. 

>ill  destinations. 

1901. 

1900. 
Tom. 

1901. 
Tom. 

1900. 

1901. 

1900. 

1901. 

1900. 

Tom. 

Tons. 

Ton^. 

7b7M. 

Tons, 

Tbiw. 

4,918 

2,221 

6,301 

6,178 

8,082 

6,2S2 

19,264 

18,651 

3,h;^7 

4,420 

4,24n 

3, 6-23 

5.709 

2,788 

13,971 

10,831 

4,803 

3,689 

6.181 

3,272 

6,685 

5,362     17,669 

12,323 

8.285 

7, 422 

5,352 

4.;i'i7 

8,577 

4,585     22,214 

16,364 

4,108 

2, 2r)6 

5,148 

3,409 

6,274 

6,210     15,.'iaO 

11,875 

3,033 

2,292 

4.190 

4,18-1 

5,547 

3,835     12,770 

10,311 

2,237 

1,7m 

5. 574 

4.230 

6.516 

4,928     14,327 

10,924 

1,979 

2,035 

3,89f3 

3,  Ml 

4,575 

3,890     10,450 

9,436 

11,441 

2,319 

4,404 

4,428 

4,695 

4,642     20.640 

11,889 

3,796 

1,296 

6,132 

5,600 

5,310 

5,601     15.288 

12,497 

6,65;} 

6. 521 

4,894 

5.432 

5.281 

7,398     16,828 

19.851 

6,771 

2,098 

5,(«)2 

6,(i81 

4,709 

6,027     17,132 

14,806 

61,8<)1 

:W,335 

61,y?2 

.>4. 90) 

71,910 

60,618  jl96,743 

153,758 

Digitized  by  VjOOQIC 


The  President 


495 


Tablb  No.  9. — Comparative  utatetnent  of  local  and  through  freight  trans- 
ported from  Panama  to  Colon  during  the  years  1900  and  1901. 


Month. 


January... 
February  . 

March 

AprU 

May 

June 

July 

August  — 
September 
Ootober... 
November 
December. 

Total 


^1  SPS.frfr!''  Through  from 
ama  to  Colon       „ii  J^„f„  *« 


and  way  sta- 
tions. 


allpmnts  to 
ifurope. 


1901. 


7bn«. 


1,169 
567 
489 
546 
571 
601 
733 
667 
941 


8,716 


1901. 


459 
847 
921 
1,100 
605 
681 
601 
591 
609 
486 
486 
444 


Tons.  I 

11,081  I 
9.504  I 

10,303  I 
9,974  I 

10.242 
6,307  ! 
3,489 
3,381 
2,652 
4,322  , 
3,733  I 
4,400  I 


Tons. 
9,157 
10,207 
11,001 
9,433 
6.784 
4,761 
4,040 
3,484 
3,460 
3,676 
3,257 
7,959 


7,730  I  79,388     77,219 


Through  from 
ull  points  to 
New  York. 


1901. 


To-M. 
7,070 
8,929 
5.410 
7,802 

10,376 
7,323 

11,558 
6,152 

12, 191 
8,521 

13, 178 
8,227 


1900. 


TmiM. 
5,848 
9,062 
8,932 
6,48-J 
10,406 
9,483 
10,417 
8,904 
12,536 
12,661 
13,660 
10,277 


101,737   118,670 


Total. 


1901. 


Tims. 
19,010 
19,118 
16,602 
18.946 
21.185 
14,119 
16,692 
10,104 
15,444 

8,576 
17, 578 
13,568 


189.841 


1900. 


Tons. 

15,464 

20,116 

20,854 

17,017 

17,795 

14,925 

15.058 

12,979 

16,505 

16,823 

17,403 

18.680 


203,619 


Table  No.  10. — Statement  of  interest  and  ejt'change. 


Debits. 

1901. 

1900. 

Credits. 

1901. 

1900. 

Miscellaneous  Inter- 
eai  and  exchange 
items 

988.50 

2.460.82 
86,215.28 

•96.80 
1 

Interest  on  deposits 
with    trust    com- 
panies   and    Lon- 
don bankerR 

Interest  on  bonds  in 
treasury 

Discount  on  prepay- 
ment of  sundry  ac- 
counts   

T/wn  on  exchange- 
New  York,  London, 
and  Tsthmu8  drafts. 

$11, 259. 83  «24, 567. 74 
14,350.00-  15.876.26 

Balance,  net  receipts. 

47,738.93 

1 

2,982.52 
412.37 

2,242.64 
2,111.09 

Miscellaneous  inter- 
est   

Profit  on  exchange, 
New  York,  London, 
and  Lsthmus  drafts. 

Interest  on  advances 
for  construction  La 
Boca  terminal 

3,047.01 

59,749.38 

88.754.10 

47,884.73 

88,764.101  47,834.78 

Tablb  No.  11. — Statement  of  operating  expenses  of  railroad  (by  monllis)  for 

the  year  1901. 


January. 

Februarj'. 

March. 

April. 

General  expenses  on  Isthmus 

Conducting  transportation 

Maintenance  of  equipment 

Maintenance  of  way  and  struc- 
tures  

«2,951.98 
31,557.33 
9,377.05 

5,546.78 

$3,210.11 

31,017.90 

9,380.90 

5,035.08 

«3,344.16 
31,564.11 
18,600.34 

8,308.77 

»3,108.98 

31,941.68 

9,150.87 

6,119.86 

Total 

49,486.14 

48,643.94 

66,707.38 

50,821.89 
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Table  No.  11. — Statement  of  operating  exjyentes  of  railroad  (by  months)  for 
the  year  1901 — Continued. 


May. 


June. 


I 


Joly. 


August 


General  expenses  on  Mhmus 

Conducting  transportation 

Maintenance  of  equipment 

Maintenance  of  way  and  struc- 
tures  


$3,130.62 
35,163.51 
10,358.46 

11,428.28 


Total 60.080.87 


$3,554.98 
30,829.76  . 
11,254.50 

9,023.49 


$3,660.25 
30,106.80  I 
14,059.43  ' 


$3,888.91 
29,246.87 
11,458.15 


7,897.09        10,524.99 


54,662.73 


65,223.67  ,      55,118.92 


,      S<;p- 
I  tcmber. 


October. 


Novem- 
ber. 


Decem- 
ber. 


Total. 


General  expenses  on  Isthmus 

Conducting  transportation 

Maintenance  of  equipment 

Maintenance  of  way  and  struc- 
tures   


Total 


$3,087.20  83,205.73  $8,687.86  $3,6+4.421  $40,378.20 

30,509.00  30.669.86   30,680.49  29,445.57  373,022.88 

11 ,  742. 52     9, 590. 26  a  4, 863. 69  11, 511. 04,  116, 519. 83 

5,547.89'  12,325.43     7,478.45  6,608.56!  95,341.62 


50,886.61,  55,791.28  37,283.11   51,106.59'    625,262.68 


a  Credit. 


Table  No.  12. — Statement  of  operating  expenses  of  the  Panama  Railroad 
Steamship  Line^  Atlantic  service  (by  months) ^  for  the  year  1901. 


Steamer  expenses. . . 
Agency  expenses  . . . 
Charter  of  steamerH. 


January. 


$51,868.23 
9,633.83  ! 
27,509.:W 


February. 


$43. 765. 84 
9.422.73 
12,600.00  I 


March. 


April. 


$43,080.89 
9,268.39 
13,950.00 


$57,600.41 
9,807.28 
13,500.00 


Total. 


89,  OIL  44 


65,788.67  , 


66,299.28  80,907.69 


May. 

June. 

July. 

August. 

Steamer  expenses 

Agency  expenses 

Charter  of  steamers 

$51,738.88 
11,642.86 
13,950.00 

$43,641.68 
10,956.16 
11,150.00 

$49,078.04 
9,079.15 
7,800.00 

$44,193.24 
9,753.81 
17,160.00 

Total 

77,231.74 

65,647.73 

65,457.19 

71, 107. 05 

Total . 


September..   October. 


Steamer  expenses 

Agency  expenses 

Charier  of  steamers  — 


$51,640.12  848,216.64 
8,838.:«)  9.585.10 
8.100.00         7,800.00 


November,  i  December. 


$46, 507. 18 
9,402.19 
17.200.00 


68,578.42       C5,601.74  l    73,109.37 


$54,646.40  ! 
9,913.02 
14,710.00 


Total. 


$685,877.45 
117,202.81 
164,929.38 


79,269.42  I   868,009.64 
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Table  No.  13. — SUUement  of  operalina  expenses  of  the  Panama  Railroad 
Sleamship  Line,  Pacific  service  (by  months),  for  the  year  1901. 


steamer  expenses. . 
Agency  expenses  . . 
Charter  of  steamers 

Total 


January. 


February. 


March. 


$20,150.13 
6,985.12 
19,600.00 


46,744.25 


$19,415.45 
11,186.39 
28,000.00 


68,661.84 


$20,878.37 
8,926.81 
81,000.00 


60,805.18 


Aprfl. 


$20,660.88 
11,062.14 
31,251.00 


62,874.02 


May. 

June. 

July. 

August. 

Steamer  expenses 

Agency  expenses 

Charter  of  steamers 

$15,163.33 

6,710.84 

21,033.33 

$16,996.63 
12.158.41 
17,260.00 

$18,172.48 

7,667.91 

17,825.00 

$18,954.66 

6,734.90 

28,460.00 

Total 

42,897.60 

46,405.04 

38,566.39 

49, 139. 66 

September. 

October. 

November. 

December. 

Total. 

Steamer  expenses 

Agency  expenses 

$14,437.17 
14,170.35 
18,376.00 

$24,686.37 

6,828.88 

31,100.00 

$17,406.42 
16,529.24 
22,960.00 

$14,809.32 
2,997.90 
17,825.00 

$216,680.21 
111,798.89 
279,669.88 

Total 

46,982.52 

62,565.26 

66,885.66 

36,632.22 

608,038.43 

Table  No.  14. — Statement  of  earnings  of  railroad  (by  months)  for  the 
year  1901. 


January. 

February. 

March. 

Aprfl. 

Frelirht.  Colon  to  Panama 

$58,742.64 

66,965.77 

3,659.75 

2,720.77 

4,404.48 

617. 14 

628.89 

1,267.28 

7%.  44 

506.40 

$41,907.31 

63,792.77 

2,920.29 

2,629.22 

3,800.05 

391.12 

424.  a5 

1,150.72 

537.34 

604.17 

$51,109.80 

60,819.67 

2,978.49 

2,869.16 

4,577.59 

833.01 

338.72 

1,580.15 

625.81 

546.36 

$60,882.97 
60,893.18 

Freight,  Panama  to  Colon 

Pajwengers,  Colon  to  Panama 

Passengers,  Panama  to  Colon 

Mails,  Colon  to  Panama 

3.683.29 
3.481.69 
4,298.32 

Mails,  Panama  to  Colon 

415.41 

Treasure,  Colon  to  Panama 

860.16 

Treasure  Panama  to  Colon  •. 

1,122.48 

Extra  baggage,  Colon  to  Panama. . . . 
Bxtra  baggage,  Panama  to  Colon 

1,055.46 
557.86 

Total 

139, 199. 56 

118,157.04 

125,677.76 

136,090.66 

Freight,  Colon  to  Panama 

Freight,  Panama  to  Colon 

Passengers.  Colon  to  Panama 

Passengers,  Panama  to  Colon 

Mailfi,  Colon  to  Panama 

Mails,  Panama  to  Colon , 

Treasure,  Colon  to  Panama 

Treasure,  Panama  to  Colon 

Extra  baggage.  Colon  to  Panama. 
Extra  baggage,  Panama  to  Colon, 

Total 


May.       I      June. 


July. 


$46,728. 
67,587. 
4,9.%. 
3,825. 
4,19:J. 

340. 

858. 
1,266. 

830. 

910. 


$41,066.38 

42,111.34 

3,209.63 

4,371.16 

4,191.55 

418.09 

167. 18 

1,199.78 

l,a^.60 

751. 11 


130,999.12  ,    98,540.82 


$50,939.19 

42.522.62 

3,360.57 

3,448.23 

5,210.85 

362.72 

814.13 

869.98 

872.49 

799.08 


108,699.86 


August. 


$36,491.97 

29,237.92 

2,613.21 

2,604.78 

8,918.79 

322.29 

205.46 

1,473.46 

407.60 

584.02 


77,769.48 


19219—03- 


-32 
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Table  No.  14. — Statement  of  earnings  of  railroad  {by  months)  for  the  year 
1901 — Continued. 


Septem- 

fk'tnhpr  ^  Novem-  1  Decem-  : 
October.  1      j^j.            ^j. 

Total. 

Freight,  Colon  to  Panama 

Freight,  Panama  to  Colon 

Passengers,  Colon  to  Panama 

Paanengers,  Panama  to  Colon 

Mailft,  Colon  to  Panama 

$58,673.49 

39,287.97 

2,832.06 

2,741.51 

3,776.M 

514.22 

217.81 

1,611. 2h 

1,119.90 

698.65 

$51, 265. 39'$54, 176. 09  $54, 702. 18 
27,582.42  50,969.84   39.H53.31 
2.936.68     3,608.09     2,625.71 
2,362.49     2,630.66     2.833.12 
4,676.47     4,463.85     4,742.14 

430.13  335.64         400.17 
349.63         321.83         506.70 

1,047.23         964.36         791.02 

817.14  1,060.27         617.85 
538.63        474.  »l        589.76 

1 

$606,185.65 

690.624.07 

39,236.81 

36,417.87 

52. 254. 08 

Mails  Panama  to  Colon  . . . 

4,780  47 

Treasure,  Colon  to  Panama 

Treasure,  Panama  to  Colon 

Extra  baggage.  Colon  to  Panama. 
Extra  baggage,  Panama  to  Colon. 

4,182.77 
14,334.07 
9,695.40 
7,460.37 

Total 

111,373.52 

92, 006. 2l!ll9. 005. 57  107. 661. 96 1. 365. 171. 56 

1 

T.\BLK  No.  15. — Statement  of  earnings  of  the  Panama  Railroad  Steamship 
Line,  Atlantic  service  {by  months),  for  the  year  1901. 


Freight 

Treasure 

Mails 

Extra  baggage . 

Pa.ssengers 

Miscellaneous  . 

Total 


Freight 

Treasure  

Mails 

Extra  baggage 

Passengers 

Miscellaneous 

Total.... 


January. 

February. 

Marob. 

April. 

$62,091.18 

602.62 

7,381.14 

113.48 

12,609.10 

530.83 

$49,633.01 
433.55 

5,769.87 
161. 15 

9,297.65 
409.69 

$56,857.32 
430.38 

6,340.50 
144.17 

8,601.59 
490.67 

$74,414.20 

873.28 

7,405.45 

159.35 

15,433.34 

802.54 

83,328.35 

65, 701. 92 

72,864.63 

99,088.16 

May. 

June. 

July. 

August. 

$60,946.37 

209.42 

5,916.67 

192.75 

14,063.89 

785.21 

$62,306.88 

358.48 

6,088.39 

179. 11 

15,181.82 

639.50 

$61,898.59 

840.28 

7,717.35 

220.79 

18,222.72 

913.28 

$63,596.22 

278.19 

5,898.86 

137.23 

12,178.85 

497.80 

82,114.31 

84,754.18 

89,313.01 

82,586.65 

.September.'   October.     November. 


Freight $40,827.94 

Treasure ,         371.19 

Mails I      5,441.73 

Extra  baggage 220.  &5 

Passengers |    10, 984. 76 

Misccllaneoufi '         516.45  I 


Total 58, 362. 72 


$60,042.80 

590.79 

7,322.61 

171.07 

14,202.25 

532.78 


$58,234.10 

197.06 

6,046.36 

276.21 

13,694.18 

608.20 


82,862.30  I     79,056.11 


December. 


$67,759.27 

266.41 

7,686.90 

210.78 

10,101.98 

790.26 


86,815.50 


Total. 


9718,607.88 

4,951.65 

79,015.88 

2,186.69 

154,571.58 

7,517.21 


966,&'iO.S4 
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Table  No.  16. — SiatemetU  of  earnings  of  the  Panama  Railroad  Steamship 
Line,  Pacific  service  {by  months),  for  the  year  1901. 


January. 

February. 

March. 

$45,452.00 

5.55 

1,615.00 

April. 

$18,476.00 

2.45 

1,527.60 

$21,298.89 

31.24 

1,400.00 

$18,771.00 
9.55 

Extra  bagga^ 

PawwDgftw ............... 

2, 152. 75 

Total 

20,005.95 

22,724.68  1           47,072.55 

20,968.80 

May. 

June. 

July. 

August. 

Freight 

$28,610.28 

13. 75 

1,070.00 

$87,567.80 

1.35 

1,837.50 

$13,857.42 

2.25 

1,080.00 

$41,427.72 
9.26 

Extfft  bajTRiure 

Fanengers 

875.00 

Total 

29.694.03  1           39,396.65 

14,989.67 

42,811.97 

Freight 

Extra  baggage 
Passengers 

Total  .... 


September. 


$20,562.72 

7.85 

1,250.00 


21,820.07 


October.   ■  November. 

I 


$63,575.12 

25. '^9 

1,495.00 


$11,513.55 

12.15 

602.50 


55,095.41       12,128.20 

I 


December. 
$38, 180. 88 


i,ry20.oo 


39,700.33 


Total. 


$349,277.83 

120.18 

16,425.25 


365,822.76 


Tablb  No.  17. — Cctmparaiive  statement  of  vessel  entries  during  the  years  1900 
and  1901,  Colon  Harbor. 


Month. 


January 

February  .. 

March 

April 

May 

June 

July 

August 

September . 
October  . . . . 
November  . 
December. . 


Sailing  vessels. 


1901. 


V    § 


271,014 
28  948 
86  402 
421,117 


570  54 

61K  50 
AM 

313  36 
647 

726  46 

971  54 

700  39 


1900. 


Steamers. 


1901. 


J  , 


1900. 


1,113  :« 

965'  25 

689'  3!) 

69<)  :» 

652  3d 

1,422  27| 

615'  32' 

m\  27, 

1,119  29' 

630  31; 

1,461  }» 

5:«i  80! 


97,M5i  31 
50,755  29 
100,6581  33 
104,964  31 
93.403  31 
76, 701  2X; 
93,314  31 
71,759,  2k1 
77,814  271 
95.757  291 
87,276  28' 
100.680,  29| 


Total. 


1901. 


1900. 


-\t 


88,137,  65 
89,692'  53 
ft*),  693,  69 
90,940'  75 
89,849  67 
73,444  69 
95,466  66 
72,035  60 
74,618'  62 
80,462  651 
78,715  63 
84.384   57 


98,559  87 
51,703!  71 
101,060  76 
106,081  81 
93,973  H5 
77,323  78 
93,798  65 
72,072  64 
78,4611  66 
96,483,  75 
88,247'  82,' 
101,380  (» 


o 


89,250 
90,657 
96,382 
91,636 
90,f)01 
74, 566 
96,081 
72,756 
75,737 
81,092 
80,176 
84,916 


Total '898  8, 51 0  543 10, 61 5  373  1, 050, 630  a'Vi  1.01 3, 135  771, 1,059,1 40  H98 1,023, 750 

I   I 
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Table  No.  18. — Comparative  HtatemerU  of  vessel  entries  during  the  years  1900 
and  1901,  part  of  Panama. 


Month. 


Steamers. 


1901. 


Jannary . . . 
February . 

March 

April 

May 

June 

July 

August 

September 
October... 
November 
December. 

Total 


No. 


Tons. 


216 


26,688 
27,68.3 
28,223 
26, 157 
27,481 
20,891 
23,687 
22,215 
27,673 
28,475 
27,038 
21,899 


302,510 


1900. 


No. 


Tons. 


Total. 


1901. 


No. 


20 

28,486 

17 

22 

31,544 

18 

21 

83,688 

20 

19 

26.179 

17 

17 

26,476 

20 

19 

28,738 

16 

15 

28,5»1 

17 

14 

18,378 

18 

18 

26,673 

21 

21 

30,840 

17 

19 

29,103 

19 

21 

29,198 

16 

226 

327,842 

216 

Tons. 


26,688 
27,688 


26,157 
27,481 
20,391 
28,687 
22,215 
27,673 
23,475 
27,088 
21,889 


302,510 


1900. 


No.       Tons. 


20 

22 
21 
19 
17 
19 
15 
14 
18 
21 
19 
21 


28,486 
81,544 
33,633 
26,179 
26,476 
23,788 
23,694 
18,378 
26,678 
30,840 
29,103 
29,196 


226    327,842 


Tabi£  No.  19. — RoUing  stock  equipment. 


Locomotives. 

Passenger  cars. 

h 

t 

a 

! 

si 
B 

1 

1 

1 

11 

■o 

1 

Stock  on  Dec.  31, 1901 

24 
24 

11 
11 

6 
5 

8 
8 

2 
2 

9 
9 

7 

Stock  on  Dec.  31, 1900 

7 

Decrease  during  the  year. . 

1 

Freight  cars. 

Miscellaneous. 

i 

a 

a> 

S 

1 

S 

1 

1 

^ 

V 

i 

1 

i 

1 

1 

6 

QQ 

1 

1 

1 

1 

1 

Stock  on  Dec.  31, 1901 

582 
582 

136 
136 

186 
186 

27 
27 

1 
1 

5 
6 

2 
2 

9 
9 

9 
9 

2 
2 

**i" 

1 

Stock  on  Dec.  31, 1900 

1 

Decrease  during  the  year.. 

1 

1 

1"" 
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Tablk  No.  20. — Floating  equipment. 


Name. 


Steamship  Allianga. . 
Steamship  Advance. 
Steamship  Finance.. 

Tug  Anoon 

Tug  Bolivar 

4  freight  ligbten.... 
14  freteht  lighters... 


2  coal  lighters 

1  floating  pile  driver. 


f  iross  ton- 
nage. 

Length. 

Breadth. 

Depth. 
Ft.  in. 

FtxL 

Ft.    in. 

2.985 

808 

42    0 

28    9 

2,605 

295 

38    4 

23    4 

2,008 

800 

38    4 

23    6 

105 

98 

18    0 

6    0 

2S4 

127 

28    0 

9    6 

S40 

110 

24    2 

7    2 

230  to  800 

110 

24    0 

6    6 

216 

100 

24    0 

6    0 

60 

30    0 

5    0 

I  Passenger  ac- 
commodation. 


Hull. 


'cabin.    8^f- 


Iron 

...do... 
...do... 
...do... 
...do... 
Steel  ... 

Iron 

...do... 
Wood... 


66 


EXHIBIT  T. 

OFFICIAL   PROPOSAL  OF  SALE  TO  THE   UNITED   STATES. 

{New  Panama  Canal  Ck>mpany,  Anonymous  Association,  capital  65  millions;  company 
headquarters  7  rue  Louis-le-Grand.] 

Taken  from  the  record  of  the  deliberations  of  the  council  of  adminis- 
tration. 
Session  of  January  9,  1902. 
Present:  MM.  Bo,  president, 

Monvoisin,  vice-president, 

Terrier,  vice-president. 

Bourgeois,  administrator, 

Couvreux,  administrator, 

Forot,  administrator, 

Gueydan,  administrator, 

Le  Baron  de  Lassus  St.  Genies,  administrator, 

Georges  Martin,  administrator. 

The  council  decides  unanimously  to  make  an  offer  at  a  fixed  price 
for  the  cession  to  the  Government  of  the  United  States  of  all  the  prop- 
erties and  rights  which  the  New  Company  possesses  on  the  Isthmus, 
without  any  exception,  for  ^40,000,000,  and  it  delegates  to  its  president, 
M.  Bo,  all  powers  to  transmit  that  offer,  and  effect  and  sign  the  said 
cession. 
Cop3'  conforming  with  the  original. 

M.  Bo, 
PreMdent  of  the  Council  of  Adminijttrotion. 

[Telegram  addressed  to  Admiral  Walker,  January  9, 1902.] 

The  New  Panama  Canal  Company  declares  that  it  is  ready  to  accept 
for  the  whole  of  its  properties  and  rights  on  the  isthmus,  without  excep- 
tion, the  sum  of  $40,000,000.     This  offer  good  up  to  March  4,  1903. 

Bo, 
President  of  the  Council  of  AdminiMrntion. 

Certified  to  he  in  conformitv  with  the  original. 

Bo, 
President  of  the  Council  of  Administration. 
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[Telesrem  addreased  to  Admind  Walker.  January  11.  IWU.] 

The  offer  of  cesnon  of  all  oar  properties  comprise?  also  all  plans  and 
arcbivefl  at  ParuL 

Bo, 
PresiderU  of  tlu  Ooutinl  of  AdminUtration, 

Certified  to  be  in  conformity  with  the  original. 

Bo, 
PrfMdeni  of  the  Counril  of  Admimstration. 

[New  PanAmA  Canal  Company.  Anonymotu  Association,  capital  65  millions,  company 
headqaartera  7,  rue  Loai5-le-Grand.] 

Taken  from  the  report  of  the  ordinary  general  meeting  of  stockholdere 
of  the  New  Panama  Canal  Company,  held  December  21,  1901,  in  the 
hall  of  the  Association  of  Agriculturists  of  France,  8  nie  d'Ath^nes, 
Paris. 

Saturday,  December  21,  1901,  at  2.30  p.  m. 

The  st^x;kholder8  of  the  New  Panama  Canal  Company,  an  anonymous 
aswKriation,  with  a  capital  of  65,000,000  francs,  having  its  headquarters 
at  Paris,  7  rue  Louis-le-Grand, 

Having  met  in  ordinary  general  assembly  at  Paris,  in  the  hall  of  the 
A»K>ciation  of  Agriculturists  of  France,  8  rue  d'Ath^nes,  in  consequence 
of  a  call  inserted  in  the  general  journal  of  announcements,  issue  of  Fri- 
day, November  29,  1901,  called  "Little  Announcements'*  (Petites 
Affiches),  M.  Bo,  vice-president  of  the  company,  presiding, 

The  president  announces  that  the  roll  of  those  present,  signed  by  each 
stockholder  upon  entering,  shows  the  presence  of  227  stockholders, 
representing  either  for  thenipelves  or  as  proxies  592,304  shares,  giving  a 
right  U}  7,523  votew,  to  wit,  more  than  half  of  the  company  capital;  that 
in  consequence  the  meeting,  being  legally  constituted,  can  validly 
delilxjrate. 

He  placen  upon  the  table  the  stamped  copy,  recorded  and  authenti- 
cate<i,  of  the  number  of  the  Petites  Affiches  of  November  29  aforesaid. 

Afterwards  the  X)re8ident  invites  to  assist  him  two  of  the  principal 
stockholders  present : 

M.  Jean  Pierre  Gautron,  judicial  administrator,  in  the  name  of  and  as 
liquidator  of  the  Universal  Company  of  the  Interoceanic  Canal  of 
Panama,  having  headquarters  at  Paris,  42  Rue  de  la  Chaussee  d'Antin; 
and  M.  Uril)e,  residing  at  Paris,  12  Rue  de  Bassano,  consul-general  of 
the  Republic  of  Colombia,  specially  accredited  to  represent  his  Gov- 
ernment at  the  meeting, 

The  li(j nidation  of  the  Universal  Company  of  the  Interoceanic  Canal 
of  Panama,  being  owner  of  158,655  shares,  and  the  (Government  of  the 
Republic  of  Colombia  of  50,000  shares. 

MM.  (lautron  and  Uribe  accept  the  functions  of  examiners  and  take 
their  places  at  the  table. 

The  president  and  examiners  designate  as  secretary  of  the  meeting, 
M.  Edouard  I^mpre,  residing  at  Paris,  39  Boulevard  Berthier,  who 
accepts. 

The  bureau  being  thus  constituted,  certifies  the  list  of  those  present. 
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BBCOND   RESOLUTION. 

The  general  meeting,  after  having  heard  the  report  of  ite  council  of 
administration,  approves  the  conclasions  of  that  report  and  gives  all 
powers  to  its  coancil  of  administration  to  negotiate  the  cession  of  the 
properties,  concessions,  privileges,  etc.,  of  the  company,  and  to  con- 
tract, with  the  reservation  of  ratification  by  the  stockholdere. 
This  resolution  is  adopted  almost  unanimously. 
(Signed)  Bo, 

The  prendeni. 
Gautron,  Josb  Pablo  Uribb, 

An  Examiner,  An  Examiner. 

£d.  Lamprb, 

The  Secretary, 
Certified  to  be  in  conformity  with  the  original. 

Bo, 
President  of  the  Council  of  Administratum. 

[New  Panama  Canal  Company,  Anonymous  Association;  Capital,  65  MllUonH:  Com- 
pany Headquarters,  7  Rue  Louls-le-Grand.] 

Taken  from  the  report  of  the  ordinary  general  meeting  of  stockholders 
of  the  New  Panama  Canal  Company,  held  December  21, 1901,  in  the  hall 
of  the  Association  of  Agriculturists  of  France,  8  Rue  d'Ath^nes,  Paris. 

Saturday,  December  21,  1901,  at  2.30  p.  m. 

*  ■     *  »  *  »  »  » 

THIRD   RESOLUTION. 

The  general  meeting  ratifies  the  nominations  of  administrators  made 
by  the  council  of  administration  in  pursuance  of  article  23  of  the  by-laws, 
of  M.  Rischmann  to  replace  M.  Rouget,  of  M.  Forot  to  replace  M.  Hutin, 
and  of  M.  Bourgois  to  replace  M.  Choron.  It  appoints,  besides,  M.  Guey- 
dan  as  administrator,  who  will  make  the  tenth  administrator,  and 
decides,  in  conformity  with  article  22  of  the  by-laws,  that  four  adminis- 
trators instead  of  three  shall  be  designated  before  the  next  general 
annual  meeting,  which  will  vote  to  replace  or  reelect  them. 

This  resolution  is  adopted  almost  unanimously. 

»  *  »  »  *  •  « 

The  order  of  the  day  l:)eing  accomplished,  the  seHsion  a<ljourns  at  4 
o'clock. 

The  faith  of  which  there  has  been  drawn  up  the  present  report, 
which  is  signed  by  the  members  of  the  bureau  to  serve  and  value  as  it 
lawfully  may. 

M.  Bo, 

The  President, 
P.  Gautron,  •  Jose  Pablo  Tribe, 

An  Examiner.  An  Examiner, 

Ed.  Lampre, 

The  Secretary, 
Certified  to  be  in  cx)nformity  with  the  original. 

M.  Bo, 
President  of  the  Council  of  Administration, 
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EXHIBIT  n. 

OPINION  BY  maItre  d\:  buit  as  to  judgment  creditors 

OF  THE  COMPAGNIE  UNIVERSELLE 

According  to  French  law  judgments,  even  for  liquidated  earns,  obtained 
againBt  a  debtor,  do  not  in  themselves  confer  upon  the  creditor  any 
right  of  preference  or  right  to  follow  the  property  of  the  debtor. 

These  judgments  carry  with  them  a  judicial  lien  upon  all  real  estate 
(art  2123  of  the  Civil  Code) ;  that  is  to  say,  they  confer  upon  the  cred- 
itor who  obtained  them  the  right  to  obtain  a  lien  by  an  entry  on  the 
registerB  of  liens  of  the  place  where  the  property  is  situated  (art  2134), 
but  the  lien  affects  the  property  only  by  virtue  of  the  entry.  Unless 
the  claim  sanctioned  by  the  judgment  is  in  iU  nature  a  claim  preferred 
as  to  certain  property  or  as  to  all  property,  the  creditor  can  not  obtain 
from  the  judgment  or  from  the  date  of  its  entry  any  priority  overclaims, 
whether  supported  by  executory  instruments  (judgments  or  notarial 
deeds)  or  not,  whatever  may  be  their  earlier  or  later  date.  (Arts.  2093 
and  2094.) 

The  existence  of  these  judgments  does  not  affect  in  any  way  the  right 
of  disposition,  which  continues  to  belong  to  the  debtor;  all  alienations 
not  made  in  fraud  of  creditors,  are,  therefore,  valid,  and  transfer  title  to 
the  purchasers  (art.  1167),  subject  to  the  right  of  redemption  in  the 
case  of  conveyances  of  real  estate. 

The  only  effect  of  judgments  is  to  allow  the  creditor  who  had  no  ex- 
ecutory instrument,  but  only  a  private  right,  to  levy  upon  and  have 
sold,  the  property,  personal  and  real,  belonging  to  his  debtor  (art.  545, 
Code  of  Procedure,  583,  673);  but  this  right,  even  when  exercised,  does 
not  confer  upon  him  any  right  of  preference  in  the  proceeds  of  the  sale 
of  the  personal  or  real  property  upon  which  he  has  levied,  and  which 
he  has  had  sold  (arts.  2093,  2094,  Civil  Code).  All  other  creditors  of 
the  same  debtor,  whether  they  hold  executory  instruments  or  not  (art. 
609,  C<Kle  of  Procedure),  have  the  right  to  come  in  to  share  in  the  pro- 
ceeds of  sales  made  at  the  instance  of  the  most  diligent.  It  may  even 
happen  that  in  the  distributions  (art.  656  et  seq.  of  the  Code  of  Proce- 
dure) or  in  the  orders  (these  latter  are  open,  as  to  the  price  of  real  estate) 
(art.  749  et  seq.  of  the  Code  of  Procedure)  which  the  court  may  make 
for  the  distribution  of  the  price,  the  creditor  making  the  levy  may  find 
himself  confronted  by  creditors  having  a  right  to  priority,  and  that  he 
may  be  reduced,  after  the  deductions  made  for  them,  to  receiving  only 
an  insignificant  share. 

It  will  be  seen,  therefore,  that  the  act  of  1893  might,  without  violating 
any  rule,  and  without  disregarding  any  rested  right,  provide  that  the 
creditors  (not  mortgage  creditors,  moreover)  of  the  Compagnie  Uni- 
verselle  de  Panama,  which  owned  no  real  estate  in  France,  should  not 
have  the  right  to  enforce,  themselves,  judgments  which  they  might  have 
obtained  before  the  promulgation  of  the  act.  In  fact,  these  judgments 
would  not  have  given,  even  in  case  they  had  enforced  them  by  levy  and 
judicial  sale  of  certain  property,  any  exclusive  or  preferential  right  to 
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the  proceeds  of  these  sales.  These  partial  executions  could  only  cauw* 
the  most  serious  inconvenience,  in  that  they  would  have  paralyzed  the 
liquidator,  who  alone  could  have  made  anything  out  of  the  principal 
asset,  the  canal  concession;  a  levy  upon  and  the  sale  of  this  concession  in 
the  ordinary  way  would,  moreover — it  might  be  feared,  at  leasts-destroy 
the  value  of  the  concession.  Such  is  the  purpose  of  the  act  of  1893  on 
this  point  It  deprives  none  of  the  creditors  of  the  only  right  which 
French  law  recognizes  in  him,  that  of  receiving  his  proportionate  share 
of  the  assets  of  his  debtor,  the  Compagnie  Universelle.  (Art.  2123  of  the 
Civil  Code.) 

The  Government  of  the  United  States,  therefore,  in  case  it  should 
become  the  purchaser  of  the  concession,  would  in  no  way  have  to  con- 
cern itself  with  the  creditors  of  the  Compagnie  Universelle,  who  had 
obtained  judgments  against  it  before  the  promulgation  of  the  act.  It 
has,  moreover,  been  explained  in  the  opinion  that  all  rights  of  creditors 
of  the  Compagnie  Universelle  as  to  the  concession  and  the  rest  of  the 
assets  of  that  company  have  been  cleared  away,  so  far  as  concerns  the 
New  Company  and  third  parties  who  may  become  purchasers  from  it  in 
future.  (See  art.  609,  Code  of  Procedure:  "Creditors  can  not  intervene 
except  upon  the  price  of  sale." )  The  rights  of  creditors,  whatever  they 
may  be,  have  been  transferred  to  the  price  of  the  sale  made  by  the 
liquidator,  in  the  form  of  a  contribution  to  the  company,  so  that  third 
parties  have  nothing  to  do  with  any  difficulties  and  competitions  which 
may  arise  between  creditors  and  the  liquidator.  If,  contrary  to  the 
fact,  it  were  even  supposed  that  the  holders  of  judgments  against  the 
Compagnie  Universelle  have  thereby  gained  a  better  situation  than  that 
of  the  other  bondholders  or  creditors,  and  would  have  a  right  to  pay- 
ment in  full,  this  would  still  l^e  only  a  right  of  preference  in  the  pricey 
and  not  a  right  to  follow ^  affecting  any  part  of  the  asset-s  of  the  old  Com- 
pagnie Universelle,  as  against  outside  purchasers.  The  question,  which 
ig  wholly  internal,  would  have  no  importance  to  third  parties,  especially 
to  the  Government  of  the  United  States,  which  would  never  have  any- 
thing to  fear  from  them. 

Given  at  Paris,  September  15,  1902. 

(Signed)  H.  Du  Buit. 


EZEIfilT  V. 

OPINION  OP  ME.  WALDECK-ROUSSEAU,  ADVOCATE  OP  THE  COURT  OF  APPEALS 
OP  PARIS,  ON  THE  TITLE  OP  THE  NEW  PANAMA  CANAL  COMPANY  TO  ITS 
CONCESSIONS  AND  OTHER  PROPERTY  AND  ITS  POWER  TO  CONVEY  A  CLEAR 
TITLE  TO  THE   UNITED   STATES. 

The  questions  submitted  to  the  counsel  undersigned  are  contained  in 
a  letter  dated  September  6, 1902,  and  are  formulated  as  follows: 

*'  I.  Has  the  new  Panana  Canal  Company  a  certain  and  absolute  title 
to  the  property  which  it  has  offered  for  sale  to  the  Government  of  the 
United  States? 
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**  II.  Is  this  property  in  any  measure  legally  encumbered  by  the  debts 
and  liabilities  of  the  old  company?  In  the  event  of  the  United  States 
purchasing  this  property,  would  they,  by  so  doing,  become  responsible 
for  such  debts  and  liabilities  and  would  they  thereby  assume  any  kind 
of  obligation  to  the  shareholders,  bondholders,  or  other  creditors  of  the 
old  company? 

**  III.  Is  the  act  of  July  1,  1893,  unimpeachable  and  absolute,  accord- 
ing to  the  Constitution  and  according  to  French  law?  Have  the  French 
judicial  authorities  power  to  discuss  the  validity  of  said  act?" 

IV.  Is  the  New  Panama  Canal  Company  in  any  measure  a  govern- 
ment corporation  in  France,  and  is  the  cooperation  of  the  French 
Government  necessary  for  the  transfer  which  the  New  Panama  Canal 
Company  proposes  making  to  the  Government  of  the  United  States? 

V.  Will  the  proposed  transfer,  duly  carried  out  by  deed  of  the  New 
Panama  Canal  Company,  and  by  dee<l  of  the  liquidators  of  said  com- 
pany, the  dissolution  of  which  would  be  declared,  place  in  the  hands 
of  the  United  States  an  absolute  and  unconditional  title  to  the  trans- 
ferred property,  without  the  United  States  assuming  any  of  the  obli- 
gations of  the  old  company  to  the  shareholders,  bondholders,  and  other 
creditors  of  said  company? 

"Of  course,  the  New  Panama  Canal  Company,  having  made  the  trans- 
fer, will,  without  delay,  fulfill  all  its  obligations  towards  the  liquidator 
of  the  old  company,  as  they  appear  by  the  decision  of  the  arbitrators 
dated  February  11,  1902,  made  in  execution  of  the  contract  dated 
December  24,  1901." 

To  answer  these  questions,  it  is  necessary  to  refer  to  the  private  or 
judicial  documents,  the  oham  of  which  shows  at  once  the  nature  of  the 
Panama  Canal  concession  and  the  various  transfers  of  ownership  of 
which  it  has  been  the  subject.  This  historical  review  has  been  already 
presented  with  the  greatest  clearness  and  the  most  scrupulous  accuracy 
in  different  opiniotis  given  either  by  Mes.  Limlx)urg,  Devin,  Du  Buit, 
Thi^blin  et  Gontard,  counsel  at  the  bar  of  Paris,  or  by  Messrs.  Sullivan 
&  Cromwell,  general  counsel  of  the  new  company  in  America.  As  we 
shall  have,  in  stating  our  opinion,  to  quote  the  exact  text  of  the  docu- 
ments mentioned  in  these  statements,  it  is  enough,  for  brevity,  to  review 
generally  the  series  of  facts  and  instruments. 

I. 

The  concession  for  the  Interoceanic  Panama  Canal  was  obtained  by 
M.  Wyse.     (Agreement  of  March  23, 1878— law  28  of  1878,  of  Colombia. ) 

Not  only  by  its  nature  was  it  transferrable,  but  its  transfer  to  a  com- 
pany by  the  concessionary  and  by  this  company  to  other  companies  or 
capitalists  was  expressly  contemplated  by  article  21. 

II. 

It  was,  in  the  first  place,  to  the  Compagnie  Universelle  du  Canal 
Interoceanique  that  the  concession  was  transferred.  This  transfer  is 
the  subject  of  no  criticism.     It  was  made  in  consideration  of  certain 
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advantages  granted  to  the  transferrer.  It  is  to  be  observed  that  every- 
body admits  that,  by  the  contribution  made  to  the  Oompagnie  Univer- 
selle,  the  latter  became  owner  of  the  concession  with  all  its  advantages 
ivUhout  anyone^  8  ever  thinking  of  maintaining  that  the  transferrer  reserved 
any  other  rights  than  thai  of  requiring  the  performance  of  the  correlative 
advantages  stipiUaied  in  the  transfer, 

III. 

There  is  no  need  of  reviewing  the  difficulties  encountered  by  the 
Gompagnie  Universelle,  or  its  financial  vicissitudes.  In  1889  it  was 
driven  to  dissolution.  Application  was  made  to  two  jurisdictions — the 
one  recognized  in  the  company  a  commercial  character,  the  other  a 
civil  character.  It  was  the  latter  opinion  which  prevailed  before  the 
court  of  appeal,  and  it  is  the  decree  of  the  civil  tribunal  of  the  Seine  of 
February  4,  1889,  which  having  become  res  judicata  governs  the  liquida- 
tion of  the  company. 

IV. 

The  same  decree  appointed  the  liquidator  (M.  Brunet),  and  in  the 
enumeration  of  the  powers  of  this  liquidator  mentions  that  of  transferring 
or  contributing  to  any  new  company  all  or  part  of  the  corporate  assets.  We 
shall  say,  further  on,  that  this  express  statement  was  supererogatory, 
such  an  act,  under  French  legislation  and  jurisprudence,  being  by  law 
within  the  powers  of  the  liquidator,  since  it  is  of  the  essence  of  his  duties 
to  realize  upon  the  corporate  assets.  It  should  be  added  that,  in  this 
particular  case,  transfer  by  contribution  to  another  company  of  assets  of 
this  sort  was,  in  truth,  the  only  possible  way  of  realizing  upon  them, 
the  property  involved  being  not  real  estate  or  personal  property  of  little 
importance,  and  already  producing  a  return,  but  a  colossal  enterprise, 
to  be  carried  out,  and  which  could  producre  a  return  only  after  its 
completion. 

V. 

It  is  unnecessary  to  review  the  modifications  in  the  liquidation  in 
consequence  of  death  or  other  causes,  and  it  is  enough  to  observe  that, 
if  the  person  of  the  liquidator  has  changed,  the  powers  of  liquidation 
have  remained  the  same. 

VI. 

Nor  do  we  think  it  necessary  to  enter  into  the  details  of  the  laws  for 
extension  of  the  concession  in  1890,  1893,  or  1900.  They  have,  for  the 
present  opinion,  no  other  importance — though  this  is  considerable — 
than  to  show  the  approval  given  by  Colombia  to  the  transfer  made  by 
the  Compagnie  Universelle  for  the  benefit  of  the  new  company. 

VII. 

The  new  company  was  formed  on  October  20,  1894.  In  form,  as  in 
substance,  it  is  a  private  company,  formed  under  the  general  act  of  July 
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24,  1867,  and  that  of  August  1,  1893,  like  all  commercial  companies,  and 
without  connection  with  the  Government.  All  the  formalities  pre- 
scribed acknowledgment  of  the  articles  of  incorporation  before  a  notary, 
subscription  to  the  shares,  payment  of  one-fourth  of  the  shares,  declara- 
tion of  subscription  and  of  the  payment  of  one-fourth,  meeting  of  the 
shareholders  for  organization,  approval  by  a  second  meeting  of  the  con- 
tributions, etc.  All  legal  formalities  were  fulfilled,  and  the  regularity  as 
well  as  the  validity  of  this  company  must  be  considered  as  beyond  doubt. 

VIII. 

The  articles  of  incorporation  show  the  purpose  of  the  company — the 
construction  and  operation  of  the  canal;  that  is  to  say,  the  utilization 
of  the  concession  of  1878  held  by  the  liquidation  of  the  Compa^qiie 
Universelle. 

The  purpose  of  the  company  could  not  be  attained  unless  it  became 
owner  of  the  concession.  The  liquidator,  authorized  so  to  do  by  the 
decree  of  February  4,  1889,  became  a  party  to  the  articles  in  order  to 
contribute  to  the  company:  First,  this  concession  (aU  rights  wJuttever  result- 
ing for  the  benefit  of  the  company  in  liquidation  from  the  laws  of  the 
Government  of  Colombia  of  May  18, 1878,  and  December  26, 1890,  etc.) ; 
second,  the  works  executed,  yards,  plant,  etc. ;  third,  the  plans  and  esti- 
mates; fourth,  the  rights  of  every  nature  of  the  Compagnie  Universelle 
relating  to  the  Panama  Railroad. 

In  a  word,  the  liquidator  contributes  to  the  new  company  the  orig- 
inal concession,  without  exception,  and  the  increment  resulting  from 
its  works  of  acquisitions. 

IX. 

In  our  law  it  is  correct  to  say  that  contribution  to  a  company  is  noth-' 
ing  else  than  a  sale.**  It  is  in  essence  a  transfer  of  ownership.  It  may 
be  stated  that  the  numerous  i)recautions  taken  by  our  legislation  con- 
cerning commercial  companies  have  for  their  principal  purpose  to  inform 
the  public  of  the  assets,  and  so  of  the  solvency,  of  the  company  formed, 
whence  the  publicity  which  must  be  given  the  articles  of  incorporation, 
and  to  guarantee  the  substantial  character  of  the  contribution  and  the 
correctness  of  its  valuation,  whence  the  appointment  of  commissioners 


«  V.  Lyon  Caen  and  Renault,  Traits  de  Droit  Commercial,  t.  II,  No.  16: 
"Ownership  is  transmitted,  by  the  member  who  makes  the  <v)ntribu- 
tion,  to  the  association,  when  the  latter  constitutes  a  legal  person,  or 
becomes  common  to  him  and  his  fell()W-meml)ers,  when  the  association 
has  no  personality.  In  the  former  case  ownership  is  entirely  transfer- 
red; in  the  second  transfer  is  made  for  the  benefit  of  the  other  members 
only  to  the  extent  of  the  excels  beyond  the  share  a<«igned  to  the  mem- 
ber who  makes  the  contribution.  The  relation  of  the  member  by  whom 
the  contribution  is  made,  to  the  company,  or  to.  his  fellow-members 
(according  to  the  distinction  just  stated),  is  analogous  to  the  relation  of 
a  vendor  to  his  purcha*<er.*' 
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to  report  upon  the  value  of  the  contributions  and  the  verification  by  a 
shareholders'  meeting,  the  majority  of  which  is  fixed  by  law. 

Therefore  to  say  contribution  to  a  company  is,  by  the  same  words,  to 
say  transfer  of  the  ownership  of  the  contribution  for  the  benefit  of  the 
company. 

X. 

Certainly,  the  ownership  contributed  may  be  subject  to  incumbrances, 
but  only  thof^e  which  are  enumerated  in  the  document  and  made  public  are 
valid  and  may  form  the  gubjeci  of  any  action  at  law.  Any  reticence,  any 
dissimulation,  of  a  sort  to  modify  the  value  of  the  contribution,  and,  con- 
sequently, the  security  of  third  parties,  would  be  fraudulent,  as  tending 
to  give  a  false  idea  of  the  credit  of  the  company.  In  any  case,  it  would 
be  wholly  inoperative,  void,  and  nonexistent,  and  could  not  furnish  a 
foundation  for  any  action  susceptible  of  being  brought  to  tjieir  prejudice 
before  the  courts. 

XI. 

The  only  encumbrances  whicli  there  can  be  upon  the  contribution 
made  by  the  liquidator  are,  then,  those  enumerated  in  these  articles: 

First.  The  obligation  of  the  new  company  to  conform,  with  regard  to 
the  grantor,  the  Colombian  Government,  to  the  terms  of  the  law  of  1878 
and  that  of  1890,  and  to  pay  all  sums  due  by  the  Compagnie  Universelle 
to  that  Government. 

Second.  The  obligation  to  provide  the  Compagnie  Universelle  and 
the  Government  of  Colombia  certain  limited  advantages.  Thus,  the 
new  company  must  pay  over  to  the  liquidator  of  the  Compagnie  Univer- 
selle 60  per  cent  of  the  net  profits  and  issue  to  the  Colombian  Govern- 
ment, in  conformity  with  the  extension  law  of  December  26,  1890, 
50,000  full  paid  shares  out  of  those  issued  to  form  the  capital  of  the  new 
company. 

There  is  nothing  in  this  part  of  the  articles  but  a  very  ordinary  and 
very  normal  method  of  compensation  for  the  contribution.  The  con- 
tributor, in  exchange  for  the  property  which  he  transfers  to  the  com- 
pany, may  receive  either  a  price  in  money,  paid  once  for  all,  or  an 
eventual  interest,  a  share  in  the  profits  for  example,  resulting  from  the 
business,  or  full-paid  shares;  these  are  methods  between  which  he  may 
choose  and  which  may  be  either  modified  or  combined.  He  may  then 
receive  both  an  eventual  interest  and  shares. 

But  in  any  case,  and  whatever  may  be  the  form  of  remuneration,  this 
remuneration  is  the  equivalent  of  the  abandonment  to  the  company  of 
the  contribution,  and  it  falls  within  the  rule  that  the  contributor  can 
not  both  receive  the  price  stipulated  for  the  thing  transferred  and  retain 
all  or  any  part  of  his  ownership.  The  company  acquires  the  ownership 
of  the  things  contributed  and  the  contributor  loses  it. 

XII. 

Among  the  assets  of  the  liquidation  were  shares  of  the  Panama  Railroad 
They  were  also  transferred  to  the  new  company,  but  not  absolutely,  like 
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the  other  property.  The  transfer  is  condilional.  If  the  canal  is  com- 
pleted within  the  period  by  the  new  company,  the  latter  becomes 
absolute  owner  of  the  shares.  In  the  contrary  case  it  must  either  restore 
the  shares  or  pay  for  them  by  an  indemnity  of  20,000,000,  the  share  of 
profits  assigned  to  the  liquidation  being  then  fixed  at  50  p6r  cent 

XIII. 

It  has  been  said  that  to  contribute  all  the  assets  of  the  dissolved  com- 
pany to  a  new  company  was  within  the  ordinary  powders  of  the  liquida- 
tor. This  right  had  been  expressly  conferred  upon  the  liquidator  by 
the  decree  of  1889.  The  use  which  he  made  of  it  for  the  benefit  of  the 
new  company  has  received  the  sanction  of  the  act  of  July  1,  1893. 

By  recognizing  a  civil  character  in  the  Compagnie  Univereelle  an 
almost  inextricable  situation  had  been  created.  In  a  civil  liquidation 
there  is  not,  as  in  a  bankruptcy  or  a  commercial  liquidation,  a  body  of 
creditors  represented  by  a  common  representative;  each  of  the  creditors 
remains  empowered  to  bring  individually  any  suit,  any  claim;  what  is 
adjudged  against  or  for  him  can  neither  bind  nor  benefit  the  rest.  It 
was  in  order  to  apply  to  a  civil  liquidation,  by  virtue  of  a  special  pro- 
vision, the  methods  of  a  commercial  liquidation  that  the  act  of  July  1 
was  parsed.  But  it  had  to  consider,  at  the  same  time  that  it  ousted  the 
creditors  for  the  benefit  of  a  representative,  the  protection  of  their  inter- 
ests in  the  liquidation.  It  devoted  a  title,  title  2,  to  the  liquidator.  In 
articles  10  and  12  it  expressly  sanctions  the  right  of  transfer  of  the  assets 
in  the  liquidator,  and,  while  sanctioning  it,  surrounds  it  with  new  eafe- 
guards.  This  Iransfer  must  be  confirined  by  the  tribunal.  It,  as  well  as  the 
decree,  shall  be  published  in  official  form;  intervention  may  be  made 
upon  the  decree  during  the  i)eriod  of  a  month.  When  this  period  has 
passed,  and  when  the  decree  has  become  final,  having  the  authority  of 
res  judicata  J  the  transfer  can  no  longer  be  attacked  by  anyone. 

Thus,  and  subject  to  judicial  confirmation,  the  right  which  M.  Gau- 
tron  used  in  the  formation  of  the  new  company  is  sanctioned  at  once  by 
general  law,  the  decree  of  February  4,  1884,  the  act  of  July  1,  1893. 

XIV. 

The  formalities  prescribed  by  the  act  of  July  1,  1893,  w^ere  observed. 
The  contribution  made  to  the  new  company  was  the  subject  of  a  decree 
of  confirmation  of  June  29,  1894.  It  was  regularly  published.  There 
were  interventions;  they  were  overruled  by  a  new  decree  of  August  8, 
1894.  The  right  of  the  liquidator  to  make  the  transfer,  as  U  appears  in  the 
articles  of  incorporation  of  the  new  company,  without  any  other  obligation 
than  those  expressed  in  the  articles,  is,  therefore,  erga  omneSf  sanctioned 
by  the  authority  of  res  judicata,  and  can  not  be  the  subject  of  controversy 
in  the  courts. 

XV. 

Article  75  of  the  articles  of  incorporation  provides  for  the  appointment 
of  a  technical  commission,  after  the  expenditure  of  about  half  of  the 
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capital,  for  the  purpose  of  making  a  report  upon  the  possibility  of  com- 
pleting  the  canal  and  the  most  suitable  means  for  reaching  that  end.  It 
was  appointed  on  February  26, 1898,  and  made  a  report  on  February  23, 
1899,  in  favor  of  the  possibility  of  constructing  the  canal.  By  agreement 
between  the' liquidator  and  the  company  it  was  arranged  that  the  meet- 
ing of  the  shareholders  should  not  pass  upon  its  conclusions  until  1903. 

We  may  therefore  suppose  that  at  that  time  the  liquidator  and  the 
company  were  considering  the  advantage  which  would  result  for  all  from 
a  new  arrangement. 

XVI. 

It  was,  in  fact,  at  the  commencement  of  1901  that  negotiations  began 
with  a  view  to  the  transfer  of  the  canal  to  the  United  States.  In  case 
of  transfer  to  the  United  States  the  nature  of  the  assets  of  the  liquida- 
tion would  undergo  a  change.  It  possessed,  before  this  transfer,  an 
interest  of  60  per  cent;  after  the  transfer  it  could  claim  in  the  proceeds 
of  the  property  of  the  new  company  a  share  corresponding  to  the 
benefit  which  it  would  receive  as  a  shareholder  and  from  its  interest  in 
the  company. 

The  liquidator,  l)eing  of  the  opinion  that  this  transaction  might  con- 
stitute, within  the  meaning  of  article  10  of  the  act  of  July  1,  1893,  a 
realizing  upon  assets,  complied  with  the  provisions  of  that  act.  He 
pre8ente<i  an  application  on  July  30,  1901,  to  be  authorized  to  enter 
into  an  agreement  with  the  new  company  on  all  questions  which  the 
United  States  might  raise,  the  fixing  of  the  price,  and  the  setting  off 
to  the  liquidation  of  its  share  in  the  proceeds  of  this  sale. 

A  favorable  decree  was  made  on  August  2,  1901.  It  has  become 
final. 

On  December  24  an  agreement,  submitting  possible  controversies  to 
arbitration,  was  signed  by  the  liquidator  and  the  new  company,  and 
gave  the  new  company  power  to  deal  with  the  United  States  and  to  fix 
the  price  and  terms  of  the  transfer.  On  Februar>'  11  the  arbitrators 
proceeded  to  make  the  adjustment  which  had  devolved  upon  them. 

This  agreement  of  arbitration  was  confirmed  by  decree  of  March  19, 
1902.  The  same  decree  authorized  the  transfer  for  $40,000,000.  There 
was  an  intervention.  A  decree  of  July  13,  1902,  overruled  this  inter- 
vention. It  was  confirmed  by  a  decision  of  August  5,  1902.  Here, 
again,  by  virtue  of  the  authority  of  res  judicoJUi,  the  authorization  given 
by  the  liquidation  to  the  new  company  to  transfer  to  the  United  States, 
the  mode  of  adjustment  to  be  reached  between  these  two  parties,  are  so 
many  resjudicatie  which  can  no  longer  be  the  snbject  of  a  new  action. 

XVII. 

In  tnith,  this  procedure,  the  authority  of  which  is  of  great  value  in 
the  present  difficulties,  might  have  been  omitted.  The  tribunal  had, 
by  virtue  of  the  act  of  July  1,  1893,  authorized  the  liquidator  to  con- 
tribute to  the  new  company  the  assets  of  the  Compagnie  Universelle. 
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The  consideration  for  this  contribution  consisted  of  50,000  shares  issued 
to  the  Colombian  Government  and  60  per  cent  of  the  profits  of  the  new 
company.  It  is  enough  to  say  that  it  was  subject  to  the  working,  to  the 
fortunes  of  the  company,  to  all  acts  which  it  might  regularly  and  law- 
fully do,  either  by  virtue  of  general  law  or  by  virtue  of  its  articles  of 
incorporation.  If  this  company  might  lawfully  and  regularly  transfer 
its  concession,  the  liquidator  must  submit  to  this  as  to  all  proper  act^ 
possible  by  the  articles  of  incorporation.  But  it  may  easily  be  under- 
stood that  he  was  anxious  to  protect  his  responsibility,  and  that,  in  the 
presence  of  a  possible  controversy,  he  settled  the  question  in  the  direc- 
tion of  an  overscrupulous  application  of  the  act  of  1893.  Finally,  it  is  to 
be  noted  that  the  agreement  of  arbitration  had  for  its  purpose  to  fix  the 
method  of  settlement  between  those  interested  in  the  proceeds  of  the 
transfer  of  the  assets  of  the  new  company,  and  that  it  was  not  unneces- 
sary for  a  liquidator  to  obtain  authority  to  make  a  compromise,  an  act 
which,  in  French  law,  is  considered  as  particularly  serious  and  subject 
to  special  authorization. 

XVIII. 

In  any  case,  whether  the  approval  of  the  tribunal  was  necessary  or 
was  only  advisable  and  constituted  a  measure  of  prudent  precaution,  it 
is  beyond  doubt  that  the  liquidator  consented  and  was  authorized  by 
the  court  to  consent  to  the  proposed  transfer  by  the  new  company  to  the 
Government  of  the  United  States. 

XIX. 

Finally,  besides  the  liquidator  of  the  Ck)mpagnie  Universelle  and  the 
new  company,  there  was  a  third  party  interested  in  maintaining  the 
rights  which  it  had  under  the  concession  of  1878— the  Government  of 
Colombia.  Without  referring  to  other  documents  exchanged  between 
this  Government  and  that  of  the  United  States  of  America,  it  is  enough 
to  say  that  on  April  18,  1902,  the  envoy  extraordinary  of  the  Republic 
of  Colombia  to  the  United  States  agreed  with,  the  Secretary  of  State  of 
the  United  States  upon  a  treaty,  article  1  of  which  contains  an  author- 
ization by  the  Government  of  Colombia,  given  to  the  new  company,  to 
sell  and  transfer  to  the  United  States  its  rights,  privil^es,  property,  and 
concessions,  as  well  as  the  Panama  Railroad,  and  all  shares  and  parts  of 
shares  of  this  company.  We  shall  omit,  therefore,  from  the  present 
opinion,  all  objec^tions  based  upon  the  prohibition  of  transfer  to  a  foreign 
government  contained  in  the  law  of  1878. 

XX. 

A  first  fact  appears  from  these  occurrences,  namely,  the  r^ular  con- 
sent given  by  Colombicif  the  UquidatoTy  and  the  new  company  to  the  plan 
of  transfer  to  the  United  States. 

FIRST  QUESTION. 

''Has  the  New  Panama  Canal  Company  a  certain  and  absolute  title 
to  the  property  it  has  offered  for  sale  to  the  Government  of  the  United 
States?" 
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The  title  of  ownership — certain  and  absolute  ownership — which  is  to 
be  invoked  for  the  benefit  of  the  new  company,  comes  from  the  con- 
tribution which  was  made  to  it  by  the  liquidator  of  the  Compagnie 
TJniverselle. 

Article  5  of  the  articles  of  incorporation  of  October  20,  1894,  is  as 
follows: 

"A  party  to  these  presents  is  M.  Jean  Pierre  Grautron,  judicial  admin- 
istrator of  the  civil  tribunal  of  the  Seine,  residing  at  No.  13,  Rue 
Tronchet,  Paris. 

''  'Acting  as  and  in  the  capacity  of  sole  liquidator  of  the  Compagnie 
Universelle  du  Canal  Interoc^anique  de  Panama,  by  virtue  of  the 
powers  conferred  by  judgment  of  the  civil  tribunal  of  the  Seine,  dated 
Februjury  4,  1889.' 

''M.  Gautron,  appointed  to  said  office  of  liquidator  by  a  judgment  of 
the  Chambre  du  Conseil  of  the  civil  tribunal  of  the  Seine  dated  July  21, 
1893,  in  said  capacity  contributes  to  the  company: 

"  First.  All  rights  accruing  to  the  company  in  liquidation  from  the 
laws  of  the  Government  of  the  United  States  of  Colombia,  dated  May 
18,  1878,  and  December  26,  1890,  as  well  as  from  any  decrees,  acts,  or 
things  whatever  which  have  occurred  in  the  execution  of  these  laws 
with  all  the  advantages  provider!  by  these  law^s,  together  with  all  lands 
and  real  estate  granted  to  the  company  in  liquidation  or  a(*quired  by  it. 

''All  subject  to  the  fulfillment  of  the  conditions  of  the  laws  and  exten- 
sions of  the  concessions,  and  to  the  payment  of  all  sums  remaining  due 
from  the  liquidator  to  the  Colombian  Government. 

"Second.  The  works  executed  and  under  execution,  workshops, 
buildings,  hospitals,  plant,  erected  and  not  erected,  materials  and  sup- 
plies, etc.,  belonging  to  the  Compagnie  Universelle  du  Canal  Interoc^a- 
nique  in  liquidation,  as  well  as  all  deposits  as  security  made  by  said 
company  in  liquidation. 

"Third.  The  plans,  estimates,  studies,  documents  of  every  nature 
collected  by  the  Compagnie  Universelle  du  Canal  Interoc^anique,  relat- 
ing in  any  manner  to  the  study,  execution,  or  exploitation  of  the  canal  or 
its  dependencies,  as  well  as  the  benefit  of  all  agreements  with  all  third 
persons. 

"Fourth.  The  rights  of  every  nature,  part  interests,  and,  generally, 
any  others  whatsoever,  which  may  belong  to  the  Compagnie  Universelle 
du  Canal  Interoc^anique  in  liquidation,  in  the  railroad  from  Panama  to 
Colon,  operated  by  an  American  company,  called  the  Panama  Railroad 
Company,  whose  principal  office  is  at  New  York,  as  said  rights  are 
enjoyed  and  exist;  M.  Gautron,  as  liquidator,  binding  himself  to  transfer 
the  same  to  the  present  company  in  the  form  required  by  the  laws  of 
the  United  States  of  America  in  such  manner,  moreover,  as  the  said 
rights  and  properties  are  enjoyed  and  exist  and  in  the  condition  in 
which  they  are. 

"The  present  company  shall  l)e  the  owner  of  the  property  and  rights 
granted  and  contributed  from  the  date  of  its  formal  organization,  except 
as  hereinafter  provided,  with  regard  to  the  Panama  Railroad. 
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"This  grant  and  contribation  are  made  by  M.  Gautron,  with  the 
reservations  and  subject  to  the  conditions  hereinafter  expressed,  to  wit: 

"First.  There  shall  be  appropriated  to  the  liquidator  60  per  cent  of 
the  net  profits  of  the  enterprise,  as  these  profits  shall  be  determined 
under  articles  51  and  52  hereof. 

^*  Second.  There  shall  be  appropriated  50,000  shares,  full  paid,  on 
account  of  those  now  issued  to  the  Government  of  the  United  States  of 
Colombia,  in  accordance  with  the  extension  law  of  December  26, 1890. 

"  Third.  The  rights  of  every  nature  in  the  Panama  Railroad,  belong- 
ing to  the  estate  in  liquidation  and  contributed  by  M.  Gautron,  unde* 
section  4  of  this  article,  shall  become  the  property  of  the  present  com- 
pany from  and  after  the  stockholders'  meeting  provided  for  by  article 
75  hereof,  without  any  pecuniary  compensation,  but  upon  the  express 
condition  that  the  canal  be  constructed  within  the  time  fixed  by  the 
agreement  of  concession.  Upon  default  in  completion  within  such 
time,  said  rights  shall  revert  to  the  estate  in  liquidation. 

"If,  contrary  to  all  expectation,  the  meeting  in  question  should  not 
take  the  necessary  action  for  the  completion  of  the  canal,  or  if  the 
course  of  action  adopted  by  the  meeting  can  not  be  carried  out,  the  said 
rights  in  the  railroad  shall  remain  the  property  of  the  present  company, 
but  it  shall  pay  into  the  estate  in  liquidation  the  sum  of  20,000,000 
francs  by  way  of  indemnity,  and  the  share  of  profits  set  apart  for  the 
estate  in  liquidation  shall  be  half  the  profits  of  the  present  company 
without  other  deductions  than  those  provided  in  sections  2  and  3  of 
article  51  hereof. 

"Accordingly,  said  rights  shall  remain  inalienable  in  the  hands  of  the 
new  company  until  either  the  payment  of  the  said  sum  of  twenty  mil- 
lions, or  the  entire  completion  of  the  canal. 

"Fourth.  Until  the  entire  completion  of  the  canal,  M.  Gautron,  in  his 
official  capacity,  shall  have  the  right  to  appoint  a  commission  of  control, 
composed  of  three  members,  taken,  as  far  as  possible,  from  among  the 
engineers  of  the  department  of  bridges  and  roads  and  the  inspectors  of 
finances,  to  inspect  the  progress  of  the  works,  the  condition  and  main- 
tenance of  the  plant  and  buildings,  as  well  as  the  accounts  relating  to 
these  different  objects. 

"The  expense  of  this  commission  shall  l>e  borne  by  the  new  com- 
pany." 


It  is  indisputable  that  everything  which  forms  the  subject  of  the 
present  plan  of  transfer  to  the  United  States  is  comprised  in  the  contri- 
bution enumerated  in  article  5. 

There  is  no  dispute  as  to  the  validity  of  the  title  of  the  Compagnie 
Universelle  to  the  property  which  was  the  subject  of  this  contribution. 

If  the  Compagnie  Universelle  was  indeed  the  owner  of  the  concession 
and  of  what  we  have  called  its  increment,  had  it  the  right  to  transfer 
them?  Did  it  transfer  them  regularly?  Such  are  the  first  two  questions 
to  be  examined. 
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II. 

The  Conipagnie  Universelle  had  the  right  to  transfer  the  concession, 
})ecause  it  was  the  owner  of  it,  the  right  to  alienate  heing  one  of  the 
elements  of  ownership. 

To  make  it  otherwise  it  must  be  shown  that  the  instrument  by  which 
it  acquired  them  contained  a  restriction  of  this  elementary  right.  Now, 
not  only  does  this  restriction  not  exist  in  the  contract  of  1878,  but  it 
contemplaUs  a  transfer j  and  even  siiccesmve  transfer b^  and  authorizes  them. 
Furthermore,  the  transfer  made  was  known  to  the  original  grantor  (the 
Government  of  Colombia) ;  it  ratified  it  both  beforehand  and  afterwards. 
(See  especially  the  agreement  of  extension  of  December  26,  1890,  stipu- 
lating that  the  liquidator  shall  transfer  all  the  assets  to  a  new  company — 
article  1  of  the  agreement  of  April  5,  1893,  giving  the  li(iuidator  time  to 
form  a  new  company — the  agreement  of  May  7,  1900,  in  which  the 
newly  formed  company  is  expressly  mentioned  and  recognized.) 

The  right  of  transfer  by  the  Compagnie  Universelle  belonging  to  it, 
from  the  very  fact  that  it  was  owner,  this  right  not  having  been  restricted 
by  the  agreement  of  concession,  but,  on  the  contrary,  expressly  recog- 
nized both  by  the  agreements  of  concession  and  by  the  subee<]uent 
agreements  above  mentioned,  we  are  of  the  opinion  that  the  right  of  the 
Compagnie  Universelle  to  transfer  to  the  new  company  the  whole  of  its 
rights  is  absolutely  certain. 

III. 

Did  the  Compagnie  Universelle  do  regularly  what  it  had  the  right  to 
do?  We  say  the  company.  It  is  it  which  made  the  contribution.  Here 
we  must  avoid  an  ambiguity. 

It  is  only  in  common  language  that  we  may  say  that  a  company  dis- 
appears from  the  fact  of  its  dissolution  and  liquidation.  The  truth  m 
legislation^  at  leai^t  in  France,  is  that  it  survives  the  liquidation.  No 
doubt  its  purpose  is  profoundly  changed;  that  is,  in  fact,  no  longer  to 
undertake  or  continue  the  operations  mentioned  in  the  articles  of  incor- 
]X)ration,  but  to  settle  them,  to  realize  upon  its  assets,  to  pay  off  its 
creditors,  to  divide  the  net  cash  assets  among  its  shareholders.  But  for 
all  these  operations,  the  legal  entity  of  the  company,  the  collective 
entity  designatecl  by  the  corporate  name,  remains  and  has  not  disap- 
peared. It  is  the  company  which  realizes;  it  is  the  company  which 
pays  the  creditors,  reimburses  its  shareholders,  answers  any  actions, 
carries  on  suits.  It  is  this  state  of  the  law  which  in  jurisprudence  is 
expressed  by  this  axiom:  The  company  survives  for  liquidation." 


«  V.  Lyon  Caen  and  Renault,  Traits  de  Droit  Commercial,  t.  II,  No. 
366: 

**  When  a  company  is  dissolved,  there  is,  strictly  speaking,  between 
the  former  members,  only  a  community  of  interact.  They  are  owners 
in  common.  Hence  it  might  be  said  that  there  is  no  longer  an  artificial 
person,  no  longer  a  corporate  fund  distinct  from  the  private  property  of 
the  members. 

'*But  with  such  an  idea  there  will  be  danger  of  impairing  rights 
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80,  the  liqnidator  is  not,  vrith  regard  to  the  company,  a  third  party, 
but  a  representatiYe  of  the  company.  The  law  directs,  the  agreement 
usually  provides,  that,  after  dissolution,  the  company  should  be  repre- 
sented by  a  mandatory,  mi  generis,  the  liquidator.  Though  invested 
with  a  mandate  different  from  and  more  restricted  than  that  of  the  board 
of  directors,  for.  example,  he  is  none  the  less  a  representative  of  the 
company;  if  he  alienates,  it  is  the  company  which  sells;  if  he  receives, 
it  is  the  company  which  receives.  Moreover,  anyone  may  be  chosen 
for  this  new  mandate,  a  third  party,  a  member  of  the  company,  a  mem-  . 
her  of  the  board  of  directors,  the  board  of  directors  itself,  but,  in  this 
case,  it  will  act,  not  with  the  general  mandate  resulting  from  the  articles 
of  incorporation,  and  with  a  view  to  the  working  of  the  company,  but 
with  the  new  and  different  mandate  of  representing  the  company  for 
its  liquidation.  This  maxim,  that  the  company  survives  for  all  acts  of 
liquidation,  upon  voluntary  or  judicial  dissolution,  is  uncontested  in 
French  law. 

It  is,  then,  the  company,  represented  by  its  liquidator,  which  made 
the  contribution. 

It  made  it  validly  for  the  following  reasons: 

First  The  sale  of  the  assets  is  fully  within  the  powers  of  liquidation, 
because,  usually,  if  the  assets  are  not  composed  of  cash,  it  would  be 
impossible  without  a  sale  to  make  payment  and  division.  Contribution 
to  a  company  is  in  reality  a  sale;  contribution  of  the  assets  to  a  new 
company  is  one  of  the  most  usual  fonus  of  liquidation;  it  is  also-  fully 
within  the  powers  of  liquidation.     (See  especially  Cass.,  May  12, 1896. )« 

Second.  The  liquidator,  in  this  case,  received  this  power,  as  far  as 
necessary',  and  in  the  most  express  way,  from  the  decree  of  February  4, 
1889 — "appoints  M.  Joseph  Brunet  liquidator  of  the  said  company,  with 
the  broadest  powers,  especially  to  transfer  or  contribute  to  any  new 
company,  all -or  a  part  of  the  corporate  assets." 

Third.  The  act  of  July  1,  1893,  adds  to  so  many  authorizations  a  new 
sanction;  in  regulating  the  exercise  of  the  right  of  contribution,  it  makes 
it  subject  to  formalities  dictated  by  the  interest  of  third  parties,  by  the 
very  fact  that  it  regulates  it,  it  sanctions  it  We  shall  show,  under  the 
third  question,  that  this  act,  like  every  French  law,  is  sovereign,  and 
exempt  from  the  review  of  any  judicial  authority,  even  the  highest 

acquired,  X^y  the  great  detriment  of  the  credit  of  the  company,  or  of 
hampering  the  working  of  the  liquidation.  *  *  *  In  order  to  avoid 
these  results,  jurisprudence  has  agreed  that,  in  spite  of  the  dissolution, 
the  dissolved  company  still  exists  as  an  artificial  person  for  its  liquida- 
tion, so  far  as  it  may  be  used  to  protect  the  rights  acquired,  and  not  to 
hinder  the  proceedings  of  liquidation." 

« Adjudged  by  this  decision  that  in  case  of  changes  which  do  not  im- 
pair the  purpose  or  the  essential  bases  of  a  company,  the  judges  decide 
absolutely  that  the  liquidators  had  sufficient  power  to  enter  into  an 
agreement  for  the  purpose  of  contributing  the  corporate  assets  to  a  new 
company  in  exchange  for  full  paid  shares.  (Comp.  Trib.  Civ.  de  la 
Seme,  July  27,  1892.    Rev.  des  Soci^t^s,  1892,  p.  514.2.) 
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It  produces  this  noteworthy  result:  That  a  procedure  having  been 
prescribed,  making  the  validity  of  the  contribution  subject  to  formal- 
ities of  procedure  and  publication,  if  these  formalities  were  complied 
with — and  we  know  that  they  were^ — the  contribution  can  no  longer 
be  contested  nor  attacked  by  any  one. 

It  follows,  hence,  no  less  clearly:  Firsts  thai  the  troansfer  made  to  the 
new  company  by  contribution  was  regular;  second^  thai  it  can  no  longer  be 
attacked. 

IV. 

The  Compagnie  Universelle  had  the  right  to  contribute  its  assets  to 
another  company. 

This  right  is  exercised  in  the  person  of  its  liquidator  in  the  most 
regular  way. 

This  question  of  regularity  Is  absolutely  settled. 

Thence,  we  arrive  inevitably  at  the  conclusion  that  the  title  of  the 
new  company  to  the  ownership  of  the  property  which  composes  the 
assets  of  the  Compagnie  Universelle  is  certain,  and  we  add  that  any 
contest  of  its  validity  would  be  in  France  defeated,  without  examination 
of  the  merits,  by  the  plea  of  res  judicata, 

SBCOND  QUSSnON. 

"  Is  this  property  in  any  measure  legally  encumbered  by  the  debts 
and  liabilities  of  the  old  company?  In  the  event  of  the  United  States 
purchasing  this  property,  would  they  by  so  doing  become  responsible 
for  such  debts  and  liabilities,  and  would  they  assume  any  kind  of  obli- 
gation toward  the  shareholders,  bondholders,  or  other  creditors  of  the 
old  company?" 

By  reference  to  what  was  said  above  (Sees.  IX  and  X)  it  will  be 
seen  that  this  second  question  is  entirely  governed  by  the  first.  The 
contribution,  we  have  said,  can  be  subject  only  to  liabilities  openly 
specified  in  the  agreement  of  contribution,  subject  to  the  examination 
of  the  commissioners  appointed  by  the  first  meeting,  accepted  upon 
their  report,  by  the  second,  and  without  an  estimate  of  which  the  value 
of  the  contribution  can  not  be  estimated.  It  all  comes  down,  there- 
fore, to  considering  whether  the  contributions  were  made  subject  to  the 
payment  of  the  debts  and  liabilities  of  the  old  company  to  any  extent. 

n. 

The  slightest  examination  of  the  articles  of  incorporation,  and  espe- 
cially of  article  5,  excludes  any  idea  of  a  general  transfer  of  assets  and 
liabilities.  Such  an  arrangement  was  excluded  beforehand  by  the  most 
ordinary  prudence,  for  it  would  have  put  the  new  company  in  the  same 
situation  as  the  old,  to  which  the  latter  succumbed. 

«See  decree  of  June  29, 1894,  publication  in  the  Officiel  of  July  1, 1894. 
Decree  of  intervention  of  August  8,  1894. 
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A  transfer  of  the  indebtednees,  then,  does  not  appear  in  the  agree- 
ment. 

The  deed  being  silent,  it  is  excluded  by  general  law» 

A  debtor  may  dispose  of  his  property,  but  his  creditors  have  no  right 
to  follow  it,  unless  it  is  subject  to  an  incumbrance  upon  the  thing, 
hypothecation,  pledge,  mortgage,  or  lien.  This  is  the  distinction,  fun- 
damental in  French  law,  taken  from  the  Roman  law,  between  a  general 
creditor  and  a  lienor  who  has  a  right  m  the  thing,  M.  Troplong  explains 
this  in  these  terms: 

"If  the  debtor  alienates,  the  bond  which  united  the  property  to  the 
person  is  broken,  and  the  thing  having  become  part  of  the  estate  of  another 
owner,  the  creditor  will  have  no  right  to  follow  it  there.  Whence  it 
follows  that,  if  the  general  creditor  has  a  l^al  claim  upon  the  property 
of  his  debtor,  this  claim  continues  only  so  long  as  hvi  debtor  remains  owner 
of  the  property,     (Priv.  ethyp.,  sec.  6.«)'* 

It  must,  then,  be  considered  certain,  in  this  whole  affair,  that  a  trans- 
feror remains  alone  subject  to  his  general  indebtedness,  and  that  the 
transferee  can  only  be  bound  to  the  creditors  of  the  transferor  by  the 
obligations  of  a  contract,  and  only  to  the  extent  of  the  debts  which  he 
has  expressly  promised  to  pay.  French  law  reserves  to  the  general 
creditor  a  single  right,  that  of  having  the  instrument  of  transfer  itself 
annulled,  in  order  to  have  the  property  sold  restored  to  the  estate  of 


« V.  Paul  Pont,  Des  privileges  et  hypothequej*,  t.  I,  No.  12  et  seq. 

"Creditors  have,  as  security,  the  general  pro|)erty  of  their  debtor, 
personal  and  real  property,  present  and  future. 

"This  right  of  sec^urity  embraces  all  the  prt/perty.  It  embraces  all 
•property  present  ajid  future. 

"But  there  can  not  be  taken  into  account  property  which  the  debtor 
may  have  had  at  the  time  of  the  obligation  and  which  has  ceased  to  be 
his  when  the  performance  of  the  obligation  comes  to  be  enforced,  whether 
because  he  has  sold  it  or  even  because  he  has  given  it  away.  The  right 
of  general  security  given  by  article  2092  continues,  in  fact,  only  so  long 
as  the  debtor  remains  in  possession;  this  is  very  evident,  since  any  prop- 
erty which  the  de>)tor  had  in  the  past,  but  which  he  has  no  longer,  can 
not  be  put  in  the  category  of  property  present  and  future^  the  only  prop- 
erty which  the  right  of  security  includes.  If,  then,  the  debtor  has  dis- 
pose<l  of  the  thing  belonging  to  him,  if  he  has  put  it  out  of  his  estate  by 
any  act  of  alienation,  he  transferred  it  free  and  dear  of  this  right  of 
security  by  which  it  was  affected  in  his  hands;  and  it  is  in  this  respect, 
among  others,  that  this  right  differs  from  a  mortgage,  which  follows  the 
real  estate  which  is  subject  to  it  into  whatever  hands  it  passes.  Credit- 
ors can,  no  doubt,  have  the  thing  restored  to  the  estate  of  their  debtor, 
if  it  was  alienated  in  fraud  of  their  rights  (article  1167).  But  if  the 
thing  remains  outside  of  the  estate  of  their  debtor,  the  security  of  the 
creditors  will  be  so  much  less,  though  at  the  time  when  the  obligation 
arose  the  thing  was  part  of  the  estate  of  their  debtor,  from  which  it  has 
since  been  separated." 
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the  vendor.  If  it  is  not  restored  it  forms  part  of  the  estate  of  the  pur- 
chaser, absolutely  protected  from  his  pursuit.  But  to  procure  this 
annulment,  contemplated  by  article  1167  of  the  Civil  Ck)de,<'  the  cred- 
itor must  prove  two  things:  First.  ThaX  the  mle  was  prejudicial  to  kirn. 
Second.  Thai  it  was  made  to  defeat  the  creditors  and  wUh  fraudulent  intent. 

Now — and  here  appears  the  second  fundamental  consideration  which 
governs  all  this  argument — ^a  deed  consented  to  by  the  creditor,  or 
declared  regular  in  litigation  with  him,  can  not  be  subject  of  the  action 
mentioned  in  article  1167,  consequently  neither  the  transfer  by  the 
liquidation  to  the  new  company  nor  the  transfer  by  the  new  company 
to  the  United  States  can  any  longer  be  attacked ;  first,  because  the  transfer 
from  the  Compagnie  Universelle  to  the  new  company  was  approved  by 
the  creditors  of  the  Compagnie  Universelle,  authorized  by  the  court, 
ratified  by  the  act  of  1893,  declared  good  and  valid  by  the  decrees  of 
June  29  and  August  8,  1894;  second,  because  the  transfer  to  the  United 
States  was  approved  by  the  liquidator  of  the  Compagnie  Universelle, 
authorized  to  enter  into  the  agreement  of  December  24,  1901,  because 
this  agreement  was  itself  approved  by  the  decrees  of  March  19  and  July 
3, 1902,  and  by  the  decision  of  August  5, 1902;  third,  because  the  Panama 
bondholders  and  all  the  creditors  of  the  old  company  were  represented 
in  the  proceeding  which  ended  in  the  decree  of  August  5,  and  there  is, 
as  against  them,  an  admission  that  the  agreement  is  advantageous,  a 
judicial  decision  holding  that  it  is  lawful. 

So  that  it  may  be  said  that  from  these  two  facts,  the  rights  of  general 
creditors  do  not  survive  a  transfer,  no  action  by  them  founded  upon 
article  1167  can  be  hereafter  brought,  it  would  follow  sufficiently  and 
evidently  that  the  transfer  to  the  United  States  would  involve  for  the 
purchaser  7io  other  liabilities  than  than  those  expressed  in  the  deed;  that 
henceforth  no  action  can  be  brought  by  former  creditors  for  the  purpose 
of  invalidating  this  transfer. 

xn. 

Without  dwelling  longer  upon  these  conclusions,  we  draw,  from  what 
has  been  said,  the  necessary  consequence  that  the  new  company  can 
only  be  bound  by  the  obligations  which  it  accepted  and  which  are 
expressed  in  writing  in  the  agreement  of  contribution  and  in  the  articles 
of  incorporation. 

These  obligations  are  the  following: 

First.  To  conform  to  the  clauses  and  conditions  of  the  concession  (see 
last  paragraph  of  article  1) ,  and  consequently,  the  concession  being  con- 
tributed by  the  Compagnie  Universelle  to  the  new  company,  it  binds 
itself  to  the  former  ''to  fulfill  all  the  conditions  of  the  laws  and  exten- 
sions of  the  concession  and  to  pay  all  sums  remaining  due  from  the 
liquidation  to  the  Colombian  Government.'*     (Art.  5,  par.  6.) 

«Art.  1167,  Civil  Code. 

Creditors  may  also  in  their  personal  name  attack  acts  done  by  their 
debtor  in  fraud  of  their  rights. 
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Second.  To  pay  to  the  Ck>mpagnie  Universelle  id  liquidation  60  per 
cent  of  the  net  proceeds  of  the  enterprise. 

Third.  To  allot  to  the  Government  of  the  United  States  of  Colombia 
50,000  shares  entirely  full  paid,  out  of  those  created,  in  conformity  with 
the  law  of  extension  of  December  26,  1890 :« 

Nothing  can  be  clearer,  more  precise,  and  more  exactly  limited. 

Finally,  concerning  the  Panama  Railroad  shares,  we  have  said  (see 
Sec.  XII)  upon  what  conditions  subsequent  they  were  transferred  to  the 
new  company. 

Such  are  the  only  obligations  accepted  by  the  new  company  as  the 
equivalent  of  the  transfer.  They  are  the  price  of  the  transfer.  They 
have  nothing  to  do  with  the  indebtedness  of  the  Oompagnie  Univer- 
selle.   Creditors  of  the  latter  do  not  become  creditors  of  the  former. 

Still  further,  the  &u^  of  estimating  the  price  of  the  transfer  excludes 
any  hypothesis  of  a  general  transfer  of  assets  and  liabilities,  for  a  fixed 
price  is  not  given  for  assets  transferred,  if  the  purchaser  must  bear  the 
unascertained  burden  of  unknown  liabilities. 

In  short,  the  regular  transfer  of  the  concession  does  not  entail  for  the 
new  company  any  obligation  to  pay  to  any  extent  whatever  the  liabili- 
ties of  the  Compagnie  Universelle,  but  only  an  obligation  to  bear  the 
charges  above  mentioned,  which  are  enumerated  to  the  exclusion  of  all 
others. 

We  repeat  again,  as  an  indisputable  thing,  that  any  other  obligation, 
not  written,  not  expressed — ^and  it  has  never  been  alleged  by  the  Com- 
pagnie Universelle,  nor  by  anyone,  that  there  was  a  secret  stipulation — 
would  be  null,  even  if  it  were  not  unlawful  with  regard  to  the  contract- 
ing parties.  In  corporate  matters  there  can  be  neither  secret  compact, 
nor  trust,  nor  defeasance. 

XIV. 

Answering  the  second  section  of  the  second  question,  it  is  by  this  very 
fact  demonstrated  that  in  accepting  a  transfer  from  the  new  company  of 
the  rights  inherent  in  the  concession  of  which  it  has  become  the  owner 
the  United  States  do  not  expose  themselves  to  answering  for  any  debt 
whatever  of  the  Compagnie  Universelle  to  third  parties.  For  this  there 
are  two  conclusive  reasons:  First.  What  has  been  said  of  the  effects  of 
the  transfer  by  the  Compagnie  Universelle  to  the  new  company  would 
be  true  of  a  transfer  by  the  new  company  to  the  United  States.  The 
latter  will  owe  the  new  company  only  the  price  stipulated,  and  in 
regard  to  its  creditors  they  will  contract  no  other  obligation  than  that 
of  paying  their  debtor  the  price  agreed  upon.     If,  as  is  plain,  the  pur- 

« First.  There  shall  be  appropriated  to  the  liquidation  a  share  of  60 
per  cent  in  the  profits  of  the  enterprise,  as  these  profits  shall  be  deter- 
mined under  articles  51  and  52  hereof. 

Second.  There  shall  be  appropriated  50,000  shares,  full  paid  out  of 
those  now  created  for  the  Government  of  the  United  States  of  Colombia, 
in  conformity  with  the  extension  law  of  December  26,  1890. 


Digitized  by  VjOOQLC 


The  Preaidmt.  621 

chaser  becomes  a  debtor  only  for  the  purchase  price,  he  does  not 
become  the  debtor  of  all  the  creditors  of  the  transferor.  This  is  not  the 
case  with  general  successors,  such  as  natural  or  testamentary  heirs  of 
the  purchaser. 

If  the  purchaser — ^the  United  States  in  this  case— does  not  become  the 
debtor  of  the  creditors  of  the  new  company,  still  less  would  he  become 
the  debtor  of  the  creditors  of  the  old  company.  To  raise  the  question, 
they  must  first  have  become  creditors  of  the  new  company.  Now  we 
have  shown  that  they  are  nothing  of  the  sort;  but,  were  the  terms  of 
the  contribution  of  1894  different,  it  would  be  enough  to  destroy  their 
claim  to  consider  that  the  act  of  transfer  to  the  United  States,  in  the 
form  proposed,  will  not  confer  upon  the  creditors  of  the  new  company 
any  right  either  to  follow  its  property  into  the  hands  of  the  purchaser 
or  against  the  purchaser  personally. 

XV. 

What  we  have  said  with  r^ard  to  the  creditors,  either  of  the  new 
company  or  the  old,  is  absolutely  true  in  r^ard  to  their  shareholders. 
The  same  deeds  can  be  set  up  against  them.  The  transfers  made  have, 
with  regard  to  them,  the  same  bearing,  the  same  regularity.  No  more 
than  the  bondholders  can  they  impose  upon  the  transferee  an  obligation 
which  has  not  been  stipulated.  Against  them  may  be  set  up  an  addi- 
tional plea,  drawn  from  the  fact  that  to  these  deeds  they  are  not  third 
parties;  they  are  parties  to  the  deeds.  It  is  enough  to  say  that  if  these 
deeds  may  be  successfully  set  up  against  third  parties,  it  is  not  reason- 
able that  they  should  be  attacked  by  those  who  signed  them. 

XVI. 

The  objection  has  been  made,  it  appears,  that  the  Compagnie  Univer- 
selle  had  not  completely  divested  itself  of  the  property  transferred.  As 
a  proof  is  cited  the  fact  that  it  stipulated  for  a  share  of  60  per  cent  in  the 
profits.  From  this  it  is  argued  that,  this  share  being  taken  away  from 
it  by  the  transfer  to  the  United  States,  it  may  recover  all  or  a  part  of  its 
former  assets. 
We  oppose  to  this  erroneous  argument  two  decisive  answers: 
First.  The  Compagnie  Universelle  might  have  required  as  the  price  of 
the  transfer  a  sum  of  money  fixed,  immutable,  and  which  could  neither 
be  increased  nor  diminished.  It  did  not  do  so  for  the  simple  reason 
that  it  never  could  have  got  a  fixed  price  which  was  at  the  same  time  a 
high  price  for  a  concession,  the  carrying  out  of  which  remained  subject 
to  so  many  hazards  that  the  parties  considered  that  the  possibility  of 
carrying  it  out  could  be  determined  only  later.  (See  article  75  of  the 
articles  of  incorporation. )  It  preferred  to  stipulate  for  an  indeterminate 
price,  consisting  of  60  per  cent  of  the  profits  to  be  made  by  a  company. 
By  a  company^  that  is  to  say,  by  an  artificial  person,  subject  to  the 
causes  for  involuntary  legal  dissolutions  and  which  reserved  to  itself 
expressly  (see  article  60)  the  right,  if  it  thought  advisable,  to  dissolve 
itself  voluntarily. 
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Whence  it  follows  that  it  is  as  if  the  provision  had  been  that  it  gave 
up  its  assets  in  consideration  of  60  per  cent  of  the  profits  so  long  as  the 
company  should  not  be  under  tlie  legal  necessity  of  dissolution  or  should  not 
think  it  necessary  to  dissolve.  And  let  it  not  be  said  that  this  second 
hypothesis  allowed  the  new  company  to  defeat  the  liquidation  by  dis- 
solving itself  arbitrarily.  In  fact,  without  mentioning  the  guaranties 
furnished  by  the  conditions  which,  in  that  case,  must  be  complied  with, 
on  the  one  hand,  dissolution  gave  to  the  Oompagnie  TJniverselle  the 
right  to  appear  upon  the  liquidation  of  the  new  company  and  to  receive 
a  part  of  its  assets  corresponding  to  the  value  of  its  ultimate  60  per  cent; 
on  the  other  hand,  if  the  dissolution  were  intended  to  defeat  it  or  fraudu- 
lent, the  liquidator  of  the  Compagnie  Universelle  could  have  it  annulled. 
And  here  we  reach  the  second  answer. 

Second.  Not  only  did  the  liquidation  not  consider  the  alienation  of 
the  concession  harmful  to  it,  but  it  desired  it,  preferring  a  certain  and 
speedy  price  to  remote  and  uncertain  profits.  It  prepared  the  way  for 
it.  It  had  itself  authorized  to  discuss  the  terms  and  fix  the  benefit 
which  would  come  to  it  therefrom.  This  consent  was  sanctioned  both 
by  the  decree  of  March  19,  1902,  by  the  decree  upon  intervention  of 
July  3,  and  by  the  decision  of  August  5.  Let  us  add  that  the  repnv 
sentative  of  the  bondholders  has  stated  that  he  himself  did  not  intervene, 
because  his  clients  approved  the  transfer. « 

So,  if  the  liquidation  had — and  it  certainly  had  not — the  right,  in  case 
of  transfer  by  the  new  company,  to  maintain  that,  by  the  effect  of  the 
bdlure  to  carry  out  the  clause  relative  to  the  60  per  cent,  it  should  be 
restored  to  the  property  which  it  had  alienated,  it  expressly  decided  not 

oMAitre  Chameau,  attorney,  gave  notice  in  the  name  of  the  sieur 
Lemarquis  in  his  ofiicial  capacity,  for  whom  he  appeared,  to  M^tre 
Caillet  and  de  Bi^ville,  of  requests  to  find  upon  intervention  by  which 
alleging: 

That  the  sieur  Lemarquis  in  his  capacity  of  representative  of  the  hold- 
ers of  Panama  bonds  had  the  right  of  intervention  in  the  proceeding 
pending  between  the  sieur  Gautron  in  his  official  capacity  and  the  sieur 
Donadieu. 

That  the  transfer  proposed,  to  the  Government  of  the  United  States 
of  America,  to  which  the  sieur  Gautron  has  consented,  is  favorable  to 
the  interests  of  the  bondholders. 

He  asked  that  it  might  please  the  tribunal. 

To  recognize  MAitre  Chameau  in  his  appearance  for  the  sieur  Lemar- 
quis in  his  official  capacity. 

To  recognize  the  inter\'ention  of  the  sieur  Lemarquis,  that  he  joined 
in  the  requests  for  judgment  of  the  liquidator,  and  that  he  approved 
wholly  the  understanding  reached  between  the  liquidator  and  the  New 
Panama  Company  for  the  purpose  of  a  transfer  of  the  enterprise  to  the 
Government  of  the  United  States  of  North  America  for  the  sum  of 
$40,000,000. 

And  to  decree  according  to  law  as  to  the  costs. 
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to  do  BO,  and  its  acquieeoence  in  the  alienation  sanctioned  by  the  court 
has  become  irrevocable  by  the  effect  of  judicial  decisions  which  have 
become  re*  judiccUx.  We  may,  therefore,  think  it  strange  that  to  disturb 
the  resolutions  to  be  passed  there  is  argued  the  possible  exercise  by  the 
liquidation  of  a  right  which  it  did  not  have,  and  which,  in  any  case,  it 
has  renounced  by  having  it  adjudged  that  it  was  for  its  interest  that  the 
transfer  should  be  carried  out.  The  same  argument  might  be  used 
against  the  bondholders  or  creditors  of  the  Campagnie  Universelle. 

XVII. 

We  give  no  more  force  to  the  arguments  drawn  from  the  consideration 
that,  the  liquidation  having  stipulated  for  the  right  to  appoint  a  commis- 
sion for  the  purpose  ot  inspecting  the  progress  of  the  works,  it  may  be 
inferred  that  it  had  not  divested  itself  of  the  ownership  of  the  concession 
and  of  its  increment. 

There  is  no  correlation  between  these  two  ideas. 

.  Nothing  prevents  a  contributor  who  has  received  shares  in  payment — 
whence  it  follows  that  he  will  be  paid  or  not  according  as  the  enterprise 
shall  be  well  or  ill  managed — from  requiring  guaranties  of  good  manage- 
ment. If  he  obtains  them  he  is  none  the  less  a  shareholder,  and  if  he 
is  a  shareholder  he  is  no  longer  the  owner  of  property  contributed,  but 
of  what  represents  it  in  capital  stock. 

It  will  never  be  possible,  at  least  under  our  legislation,  to  reconcile 
these  two  facts — a  contribution  in  consideration  of  a  price,  of  whatever 
nature  it  may  be;  retention  of  ownership  of  the  contribution  by  him 
who  has  made  the  transfer  and  has  received  the  equivalent  for  it.  But 
there  is  more.  It  is  precisely  because  the  liquidation  transferred  the 
ownership  of  the  concession  and  of  the  works  begun,  and  divested  itself 
of  it,  that  it  was  important  for  it  to  stipulate  for  a  guaranty  of  good 
management  in  the  future;  for  if  it  had  retained  the  ownership,  so  that 
the  new  company  was  only  a  sort  of  mandatory,  interested  in  the  proper 
completion  of  the  enterprise,  this  stipulation  would  then  have  been 
wholly  needless. 

THIRD  QUESTION. 

**l8  the  law  of  July  1,  1893,  unimpeachable  and  absolute  according  to 
the  constitution  and  according  to  French  law?  Have  the  French  judicial 
authorities  power  to  discuss  the  validity  of  said  law?" 

The  act  of  July  1,  1893,  is,  according  to  the  French  constitution,  not 
open  to  attack  and  of  absolute  authority.  The  French  constitution  in 
this  point  differs  wholly  from  that  of  the  United  States,  which  has  con- 
ferred upon  the  supreme  judicial  authority  a  right  of  review  over  legis- 
lative acts.  More  than  one  writer,  more  than  one  politician  in  France, 
has  emphasized  the  dangers  of  the  sovereignty  of  the  legislative  power 
and  has  praised  the  precautions  accepted  in  the  United  States  against 
the  possible  excesses  or  errors  of  legislators.  We  have  not  here  to  take 
sides  in  this  controversy,  but  to  state  what  is  the  fact.  We  declare  that 
there  is  no  superior  power  which  can  either  modify  or  annul  a  law 
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passed  by  the  two  chambers.  StiU  further,  the  highest  of  our  judicial 
jurisdictions,  the  court  of  cassation,  or  supreme  court,  is  in  its  essence 
created  to  insure  execution  by  the  inferior  tribunals  of  all  laws  as  they 
are  promulgated.  Far  from  its  being  able  to  modify  them  or  suspend 
their  execution,  its  duty  is  to  reverse  any  decision  which  has  either 
misinterpreted  or  wrongly  applied  a  law,  though  it  appear  detestable 
to  the  high  court.  It  is  enough  to  say  that  the  act  of  1893  can  not  now 
be  the  subject  of  revision  or  criticism  on  the  part  either  of  the  executive 
power  or  of  the  judicial  power. 

A  law  passed  in  France  .by  the  Parliament  (the  two  chambers)  can 
only  be  repealed  or  modified  by  another  law  passed  by  Parliament 
But  were  this  done,  the  new  law  \»  applicable  only  for  the  future,  and 
all  acts  done  before  it  goes  into  force  remain  subject  to  the  former  legis- 
lation. Whence  it  follows  that  were  the  act.  of  July  1,  1893,  abrogated 
or  amended,  all  acts  done  previous  to  this  event  will  be  valid  or  not, 
according  as  they  are  or  are  not  in  conformity  with  its  provisions. 

POUKTH   QUESTION. 

"Is  the  New  Panama  Canal  Company  in  any  measure  a  government 
corporation  in  France,  and  is  the  cooperation  of  the  French  Government 
necessary  for  the  transfer  which  the  New  Panama  Canal  Company  pro- 
poses making  to  the  Government  of  the  United  States?" 

In  the  period  prior  to  1867  the  formation  of  certain  commercial  com- 
panies was  subject  to  the  authorization  of  the  Government  (a  certain 
number  of  joint-stock  companies  organized  before  that  date  remain  sub- 
ject to  the  old  legislation).  In  1867  the  general  law  applicable  to  com- 
mercial companies  was  radically  changed,  and  thenceforth,  by  observing 
the  procedure  and  the  rules  for  publicity  prescribed  by  the  act  of  July 
24,  companies  are  made  freely j  like  any  other  contract. 

Even  before  1867  an  authorized  company  was  in  no  way  a  governmental 
company;  having  obtained  authorization,  it  remained  privale,  and  pre- 
served this  private  character  for  everything  concerning  disposal  of  its 
property,  liquidation,  realization  upon,  or  sale  of  its  assets. 

A  fortiori y  a  company  like  the  new  company,  organized  under  the  act 
of  July  24,  1867,  is  absolutely  independent  of  the  Government.  The 
latter  did  not  have  to  intervene  for  its  formation,  and  does  not  have  to 
intervene  in  its  management  or  its  liquidation.  This  the  Government 
has  declared  several  times,  on  March  22, 1882,  in  diplomatic  correspond- 
ence, and  later  in  1893  on  the  floor  of  the  Chamber  of  Deputies. 

That  the  Government  and  Parliament  intervened  to  authorize  the 
issue  of  lottery  bonds  is  explained  in  the  simplest  way  by  a  circumstance 
which  has  nothing  to  do  with  the  nature  of  the  company.  The  issue  of 
lottery  bonds  is  considered  in  our  legislation  as  a  lottery;  no  lottery  can 
be  established  by  private  persons,  any  more  than  by  a  company,  with- 
out the  authorization  of  the  minister  of  the  interior,  if  it  does  not  exceed 
a  certain  figure,  without  a  law,  if  it  exceeds  this  figure;  therefore  a  bill 
was  necessary  to  authorize  the  issue  of  Panama  lottery  bonds,  and  the 
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company  no  more  lost  its  private  character  than  a  private  person  who 
should  have  asked  and  obtained  authority  to  establish  any  other  lottery. 
The  new  company,  then,  is  certainly  not  a  governmental  company, 
and  the  French  Government  has  not  to  intervene  and  can  not  intervene 
in  the  transfer  which  it  makes  to  the  United  States. 

FIFTH   QUESTION. 

"Will  the  proposed  transfer,  duly  carried  out  by  deed  of  the  New 
Panama  Canal  Company  and  by  deed  of  the  liquidators  of  said  com- 
pany, the  dissolution  of  which  would  be  declared,  place  in  the  hands 
of  the  United  States  an  absolute  and  unconditional  title  to  the  trans- 
ferred property,  without  the  United  States  assuming  thereby  any  of 
the  obligations  of  the  old  company  to  the  shareholders,  bondholders, 
and  other  creditors  of  said  company? 

"  Of  course  the  New  Panama  Canal  Company,  having  made  the  trans- 
fer, will,  without  delay,  fulfill  all  its  obligations  toward  the  liquidator 
of  the  old  company  as  they  appear  by  the  decision  of  the  arbitrators 
dated  February  11,  1902,  made  in  execution  of  the  contract  dated 
December  24,  1901." 

Thus  stated,  the  question  is,  perhaps,  not  presented  with  sufficient, 
clearness.  It  appears  from  the  verbal  explanations  which  have  been 
given  us  that  it  would  be  more  exactly  formulated  in  these  terms: 

Has  the  new  company  power  to  transfer  the  concessions,  and  its  assets 
connected  therewith,  to  a  third  party,  for  example,  the  United  States? 
In  what  form  and  by  whom  should  this  transfer  be  carried  out,  to  place 
in  the  hands  of  the  purchaser  a  title  of  absolute  and  unconditional  own- 
ership to  the  property  transferred,  without  the  United  States  assuming 
any  of  the  obligations  of  the  old  company  to  the  bondholders,  share- 
holders, or  creditors  of  the  said  company? 

I. 

We  have  said  that  a  transfer  by  a  company,  as  by  a  simple  private 
person,  entails  no  obligation  for  the  transferee  to  pay  the  debts  of  the 
transferor;  the  obligations  of  the  tranferee  are  limited  by  the  agreement 
itself.  The  only  obligations,  besides  those  stipulated,  which  follow  the 
subject  of  the  transfer  into  the  hands  of  the  new  owner  are  the  obliga- 
tions annexed  to  the  thing — those  which  constitute  debts  of  the  thing  sold 
and  not  of  the  vender.  But  this  supposes,  of  course,  that  the  sale  is 
made  by  a  person  capable  of  making  it,  or  authorized  to  make  it,  if  that 
is  necessary— in  a  word,  a  valid  sale.  The  whole  question,  then,  lies  in 
considering  whether  the  new  company  has  power  to  alienate  its  conces- 
sion and  the  property  appurtenant  to  it 

II. 

It  may  be  said  that  if  the  company  has  the  right  to  sell  a  part  of  its 
assets,  it  can  not  alienate  the  very  object  of  the  company  without  the 
company's  disappearing,  that  by  so  doing  it  goes  contrary  to  its  pur- 
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poee,  which  is  to  accomplish  the  enterpnae  in  view  of  which  it  was 
formed,  and  that  its  duty  is  to  procure  for  the  parties  in  interest  its 
accomplishment 

This  idea,  correct  as  a  general  statement,  could  not  be  made  an  invari- 
able sCnd  absolute  rule  of  law  without  the  most  serious  inconveniences. 
By  it  a  company  would  be  bound  to  pursue  the  accomplishment  of  its 
purpose  until  the  complete  exhaustion  of  its  resources,  and  to  consume 
then  progressively,  even  though  it  was  certain,  either  that  the  purpose 
can  not  be  accomplished  by  it  or  that  it,  as  well  as  all  parties  interested, 
should  find  it  clearly  to  their  advantage  to  transfer  its  enterprise  instead 
of  pursuing  it. 

This  pernicious  rule  does  not  exist  in  our  legislation  concerning  com- 
panies. On  the  contrary,  article  37  of  the  act  of  1867  requires  that  in 
case  three-fourths  of  the  capital  is  lost  the  shareholders'  meeting  should 
be  consulted  as  to  the  propriety  of  continuing  the  enterprise  or  aban- 
doning it,  and  it  is  enough  in  this  case  that  one-fourth  of  the  capital  be 
represented. 

If  the  legislator  requires  the  company  to  decide  under  the  circum- 
stances above  mentioned  he  allows  it,  even  without  these  circumstances, 
to  decide  to  stop  the  enterprise  under  the  single  condition  that  the 
meeting  of  stockholders  should  comprise  half  the  shares  of  the  capital. 
This  is  a  settled  point  in  doctrine  and  in  law,  even  though  the  articles 
of  incorporation  are  silent.  (See  opinion  of  Mes.  Limbourg,  Devin, 
Du  Buit,  Henri  Thi^blin  et  Gontard,  p.  49.) 

If  they  have  expressly  reserved  to  the  shareholders*  meeting  the 
right,  in  any  state  of  the  case,  of  passing  upon  the  propriety  of  continu- 
ing or  discontinuing  the  corporate  business,  no  doubt  can  remain. 

III. 

This  is  precisely  the  situation  of  the.  new  company,  whose  articles 
(article  60 )«  gave  the  shareholders*  meetings  regularly  constituted — that 
is  to  say,  in  confonnity  with  the  provisions  of  articles  61  and  62 — the 
right  to  shorten  the  duration  of  the  company,  to  extend  it,  or  imme- 
diately to  dissolve  the  company. 

Now,  this  is  a  provision  left  by  the  act  of  1867  to  the  general  rule  of 
freedom  of  agreement,  and  no  one  in  France  will  contest  its  lawfulness. 
Let  us  add  that  it  was  made  necessary  for  the  new  company  by  the  cir- 

« If  experience  shows  the  desirability  of  making  modifications  in  or 
additions  to  the  present  statutes,  the  stockholders*  meeting  shall  provide 
for  the  same  in  the  manner  fixed  in  articles  61  and  62  hereof. 

It  may  especially  determine  upon — 

A  reduction  of  the  capital  of  the  company; 

A  reduction  in  the  duration,  the  prolongation,  or  the  earlier  dissolu- 
tion of  the  company; 

Its  consolidation  with  other  companies; 

It  may  even  introduce  modifications  in  the  objects  of  the  company, 
without,  however,  changing  their  essential  character. 
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cumBtances  under  which  it  was  formed;  a  company  to  attempt,  created 
to  protect  the  conceesion,  to  prevent  its  lapse,  micertain  (the  articles 
show)  whether  it  could  itself  complete  the  enterprise,  uncertain  (the 
articles  again  show)  whether  the  enterprise  could  be  carried  out,  at  least 
as  it  had  been  planned. 

IV. 

We  say,  consequently,  that  the  new  company  may  certainly  put  an 
end  to  its  operations  and  transfer  the  concession.  It'  remains  to 
examine  the  second  part  of  the  question:  In  what  form  and  by  whom 
should  the  transfer  be  made  to  place  in  the  hands  of  the  purchaser  a 
title  of  ownership  not  open  to  attack. 

Several  solutions  may  be  adopted  with  perfect  safety. 

The  new  company  may,  by  virtue  of  article  60,  a  meeting  of  share- 
holders having  been  called  in  conformity  with  articles  61  and  62,  put 
itself  in  liquidation. 

Supposing  that  it  limited  itself  to  appointing  a  liquidator  iviih  ordi- 
nary poxvers  of  liquidcUimif  no  more  will  be  needed  to  enable  him  to* 
transfer  the  corporate  assets,  in  whole  or  in  part,  to  a  third  party  with 
the  most  absolute  regularity. 

We  refer  here  to  Section  III  of  the  first  question,  and  we  repeat,  to 
sum  up,  that  the  receiver  has  full  power  to  carry  out  a  sale  of  the 
assets;  that  he  then  binds  the  company  itself;  that  it  is  it  which  alien- 
ates, by  its  mandatory;  that  it  survives,  as  an  artificial  person,  until 
final  distribution,  and  that  to  deal  with  the  liquidator  for  the  purchase 
of  the  assets  is  to  deal  with  the  company  itself. 

But  the  articles  allow  the  company  to  do  something  still  more  cer- 
tain and  less  open  to  attack,  if  possible.  The  shareholders'  meeting 
may  (article  63)  fix  the  manner  of  liquidation  and  decide,  for  example, 
either  that  it  shall  take  place  by  contribution  of  the  assets  to  a  new 
company  or  by  sale  in  parcels  or  by  transfer  as  a  whole.  The  liquida- 
tor, conforming  to  this  specific  mandate,  will  bind  the  company  to 
third  parties  in  the  same  way  as  if  they  had  dealt  with  the  company 
-itself. 


A  second  solution  is  furnished  by  the  following  consideration: 
To  show  that  a  company  can  not  alienate  its  corporate  capital,  it  is 
observed  that  this  act  of  alienation  puts  an  end  to  its  operation,  which 
is  strictly  correct.  But  this  demonstrates  only  that  the  company  which 
alienates  its  assets,  by  the  same  act  brings  about  its  dissolution,  and, 
as  it  has  been  demonstrated  that  the  company  has  full  power  to  dis- 
solve itself,  it  remains  proved  that  it  has  the  same  right  to  do  any  act 
involving  its  dissolution.  . 

The  new  company  may,  then,  by  a  decision  of  a  meeting  of  share- 
holders, approve  the  proposed  transfer,  give  its  board  power  to  carry 
it  out  and  decide  at  the  same  time  that,  by  the  fact  of  carrying  it  out, 
the  company  shall  be  altogether  dissolved.    Then  dissolution  will  be 
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the  consequence  of  the  transfer  itself.  This  is  the  solution  suggested 
by  my  eminent  colleagues  of  Paris.  It  is,  in  my  opinion,  absolutely 
legal.  A  meeting  of  shareholders  which  may  vote  dissolution  may  vote 
an  act  involving  dissolution.  It  will  be  necessary,  however,  for  this 
decision,  to  comply  with  the  same  conditions  as  if  it  operated  immedi- 
ate dissolution;  that  is  to  say,  that  a  meeting  of  shareholders  should  be 
made  up  in  conformity  with  articles  61  and  62  of  the  articles,  and  that 
the  decision  should  be  published  in  the  form  prescribed  in  the  act  of 
July  24,  1867. 

VI. 

There  is  a  third  solution,  no  less  legal.  Against  the  preceding,  an 
objection  might  be  raised  which  is,  no  doubt,  only  specious,  but  which 
it  would  be  preferable  to  avoid.  It  may  be  said  that  a  meeting  of  share- 
holders which  votes  for  an  act  involving  dissolution  and  'which  thus, 
and  by  that  very  fact,  votes  for  dissolution,  can  not  at  its  will  postx>one 
consequences  of  that  decision;  that  by  the  effect  of  this  vote  dissolution 
takes  place  immediately,  and  that  from  that  moment  the  powers  of  the 
board  of  directors,  as  defined  in  the  articles  of  incorporation,  limited  to 
the  management  of  affairs  while  the  company  is  in  operation,  disappear, 
and  they  are  without  power  to  perform  an  act  of  genuine  liquidation. 
We  do  not  think  the  objection  well  founded,  and  we  do  not  see  how  it 
could  be  demonstrate<i  that,  the  shareholders'  meeting  having  power  to 
vote  dissolution  or  not,  at  its  option,  it  would  not  have  the  right  to  vote 
its  subject  to  a  condition  or  at  a  fixed  time,  and  we  think  that  it  would 
only  be  incapable  of  doing  so  if  a  case  arose  of  legal  and  hence  obligatory 
dissolution. 

But  in  such  a  matter  the  best  arrangement  will  be  that  which  offers 
the  most  security  to  the  purchaser  and  the  least  opening  for  controversy. 

It  results,  both  from  the  corporation  law  and  the  articles  of  incorpora- 
tion, that  the  new  company  is  in  full  control  of  its  liquidation,  and  that  it 
can  consequently,  by  law  and  by  its  articles,  in  the  plentitude  of  its 
power,  decide  that  its  liquidation  shall  take  place  in  a  given  form  and 
by  a  given  determinate  act.  It  may,  in  a  word,  carry  out  its  liguidatian 
at  the  same  time  thai  it  derides  upon  it. 

A  meeting  of  shareholders  should  be  called  in  conformity  with  arti- 
cles 61  and  62  to  adopt  the  following  resolutions: 

First  resolution:  The  specdal  shareholders'  meeting  approves  the  plan 
of  transfer  to  the  United  States  as  the  President  of  the  United  States  is 
himself  authorized  to  accept  it. 

By  this  first  resolution  it  is  the  company  itself  which  binds  itself  in 
the  plenitude  of  its  power  and  in  a  form  which  binds  all  shareholders 
and  which  may  be  set  up  against  all  parties  in  interest. 

Second  resolution:  It  decides  that,  to  conclude  this  transfer,  the  com- 
pany should  ]je  declared  to  be  in  liquidation  and  consequently  appoints 
M.  X.,  with  express  authority,  for  it  and  in  its  name,  to  fulfill  all  for- 
malities and  sign  all  i>apers  necessary  to  carry  out  the  transfer. 
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By  this  second  resolation  the  meeting  creates  the  legal  representative 
contemplated  by  the  law  in  case  of  liquidation,  and  no  contest  can  be 
made  hereafter  as  to  the  authority  of  its  mandatory. 

Third  resolution:  In  case  modifications  in  the  plan  of  transfer  should 
be  proposed,  the  liquidator  shall  submit  them  to  a  meeting  of  share- 
holders organized  in  conformity  with  articles  33  and  34. 

It  is  prudent  to  provide  for  this  possibility. 

This  third  resolution  is  justified  by  the  right,  conferred  upon  the 
meeting  of  shareholders  by  article  63,  to  regulate  the  procedure  of  liqui- 
dation, the  powers  of  the  liquidator  and  the  terms  of  their  exercise. 

By  this  method  in  dealing  with  the  United  States  the  liquidator  does 
not  merely  perform  an  act  within  his  general  powers,  but  carries  out  a 
decision  made  by  the  company  itself  and  which  can  be  set  up  against 
it,  not  only  as  an  act  which  the  liquidator  had  the  right  to  do,  but  as 
an  act  emanating  from  itself. 

He  does  not  merely  make  a  decision  which  he  would  have  the  right 
to  make  by  virtue  of  his  powers,  but  fulfills  a  precise  and  formal  man- 
date, which  consists  in  carrying  out  an  agreement  accepted  by  the  com- 
pany itself. 

A  contract  made  under  these  conditions  by  the  new  company  with  a 
company,  or  with  any  person  whatever,  would  not  be  open  to  attack 
in  Prance. 

VII. 

It  may  become  still  less  so  by  making  parties  to  the  deed,  parties  not 
necessary  but  supererogatory,  the  only  persons  who  have  a  right,  not 
real  but  apparent,  to  object  to  the  alienation  made  by  the  company. 
We  have  proved  that  it  has  become  the  owner  of  the  assets  which  are 
the  subject  of  the  transfer;  that  as  owner  it  can  dispose  of  them;  that 
by  following  one  of  the  three  forms  above  mentioned  it  will  dispose  of 
them  validly. 

It  lawfully  binds  its  shareholders,  who  are  bound  by  a  decision  of  the 
shareholders'  meeting;  as  to  its  creditors,  it  has  no  other  obligation 
than  to  divide  the  price  among  them;  as  concerns  the  Compagnie  Uni- 
verselle,  it  has  the  right  to  dispose  of  its  assets  upon  condition  only  of 
giving  over  to  it  the  full  share  of  the  price  to  which  it  may  be  entitled; 
its  right  to  transfer  was  recognized  by  the  agreement  of  December  24, 
1901;  the  decision  of  the  arbitrators  of  February  11,  1902,  settled  the 
amount  of  its  claim.  The  whole  has  l)een  confirmed  by  decrees  and 
decisions. 

Concerning  the  creditors  of  the  old  company  it  has  no  obligation  and 
no  legal  connec^tion;  the  trannfer  which  the  latter  made  to  the  newcom- 
IMiny  was  approved  and  has  be<*ome  final  by  compliance  with  the  for- 
malities of  the  act  of  July  1, 1893.  Further  still,  in  the  procedure  leading 
to  the  decree  upon  intervention  confirmed  by  the  decision  of  August  5, 
1902,  the  representative  of  the  bondholders,  who  alone  had  power  to 
oppose  the  sale,  declared  that  he  approved  the  agreement  reached  with 
a  view  to  the  transfer.    Whence  it  follows  that  the  presence  of  and  si^- 
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nature  of  the  final  act  of  transfer  to  the  United  States  by  either  the 
liquidator  of  the  Compagnie  Universelle  or  the  representative  of  the 
bondholders  is  in  no  way  necessary. 

Nevertheless,  and  if  it  be  desired  to  push  the  spirit  of  precaution 
beyond  the  Hhiits  of  ordinary  and  sufficient  prudence,  it  seems  easy  to 
make  the  liquidator  of  the  Compagnie  Universelle  a  party  to  the  contract 

The  agreement  of  December  24,  1901,  provides  (article  Ist),  "the 
new  company  remains  charged  with  carrying  on  the  negotiations.  It 
shhU  have  fuU  pmver8  to  c<mdude  eventyally  vnih  the  United  States,  andtofijc, 
after  discussion  with  it,  the  price  and  conditions  of  the  sale,^* 

This  agreement,  the  plan  of  transfer  made  in  consequence  by  the  new 
company  for  the  price  of  $40,000,000,  were  confirmed  by  decrees  of 
March  19  and  July  3,  1902.  The  liquidator  certainly  finds  in  these 
decisions  the  power  necessary  to  sign  the  final  deed  of  transfer,  and  if 
he  thought  that  he  should  solicit  a  new  confirmation  from  the  court,  we 
may  be  assured  that  the  tribunal  would  not  reverse  itself. 

In  the  same  way,  the  decree  of  August  5,  1902,  being  made  in  a  pro- 
ceeding to  which  the  representative  of  the  bondholders  was  a  party,  he 
has  also  full  power  to  ratify  a  transfer  which  he  could  not  oppose  by 
reason  of  the  decision  made. 

But  the  presence,  at  the  making  of  the  deed  between  the  United  States 
of  Colombia  and  the  new  company,  of  the  liquidator  and  of  the  repre- 
sentative of  the  bondholders,  would  have  no  other  merit  than  to  sanction 
a  state  of  things  which  is  settled,  since,  to  repeat  it  for  the  last  time,  the  plan 
of  transfer  is  henceforth,  b\j  the  effect  of  judicial  decisions  which  have  become 
res  judicata,  not  open  to  attack  either  Inj  the  lirpiidator  or  by  the  represerUalive 
of  the  bondholders. 

VIII. 

To  sum  up,  the  undernigned  counsel  i*xpret<sea  his  foriiml  opinion  that 
by  the  transfer  which  the  new  company  might  make  to  the  United  States 
in  one  of  the  three  forms  net  forth  in  Sections  IV,  V,  and  VI  of  the  fifth 
question  the  United  States  will  actjuire  the  firmest  and  most  impregna- 
ble title  of  ownership  to  the  property  transferred  and  will  assume  no 
other  obligations  than  those  ntipulated  for  in  the  contract  of  transfer 
itself,  without  any  other  claim  being  possible  to  bo  made,  either  by  the 
old  company,  or  by  its  sharehohiers,  or  by  its  liquidator,  or  by  its 
creditors  and  bondholders,  or  by  their  repn»sentative. 

Paris,  September  21,  1902. 

WALDECK-RoCSSEAr, 

Advocate  of  the  Court  of  AppeaL 


Digitized  by  VjOOQLC 


The  Secretary  of  State,  631 

RIGHT    OF    MASTER    OF    FOREIGN    VESSEL    TO    SHACKLE 
ALIEN  IN  PORT  OF  THE  UNITED  STATES. 

The  master  of  a  foreign  vessel  has  a  right,  under  the  laws  of  the  United 
States,  to  put  in  irons  an  alien  on  board  his  ship  who  is  not  allowed 
by  law  to  enter  the  United  States,  in  order  to  prevent  such  person  from 
unlawfully  landing;  but  this  may  be  done  only  in  exceptional  cases 
and  where  nothing  less  will  prevent  the  landing  of  such  person. 

By  the  comity  of  nations,  masters  are  permitted  to  exercise  the  same 
power,  practically,  in  port  as  at  sea,  so  far  as  matters  within  their  ves- 
sels and  not  disturbing  the  peace  of  the  i)ort,  are  concerned. 

Whether *such  ofl&cer  should  put  irons  upon  an  alien  immigrant  is  a 
question  of  care  and  good  faith.  He  must,  in  good, faith,  l)e  careful  to 
prevent  the  landing;  but  when  he  has  exercised  reasonable  care  to 
that  end,  he  neither  must  nor  may  do  more. 

What  is  care  or  negligence  is  a  question  which  varies  with  the  particular 
cases;  it  does  not  depend  upon  the  master's  discretion,  but  may  be 
brought  by  the  alien  to  the  determination  of  the  courts. 

Department  of  Justice, 

Novemher  19,  1902, 

Sib:  I  have  received  your  letter  of  the  4th  ultimo,  stating 
that  in  a  recent  case  happening  at  San  Francisco,  a  question 
has  arisen  whether  *' a  master  of  a  British  vessel  has  a  right, 
under  the  law  of  the  United  States,  to  put  in  irons  an  alien 
on  board  his  ship  who  was  not  allowed  by  law  to  enter  the 
United  States,  in  order  to  prevent  that  alien  from  landing." 

It  seems  that  the  representative  of  Great  Britain  at  this 
capital  desires  to  be  infoniied  as  to  ''the  rights  of  ship- 
masters in  the  premises." 

The  facts  of  the  case  are  not  before  me  and  the  question 
of  the  legality  of  acts  of  that  kind  is  one  for  the  courts, 
but,  in  view  of  the  source  of  the  inquiry,  I  take  pleasure  in 
furnishing  the  following  views: 

The  act  of  Ongress  of  March  3,  1891  (26  Stat,  1085), 
provides: 

"That  it  shall  be  the  duty  of  the  aforesaid  officers  and 
agents  of  such  vessel  to  adopt  due  precautions  to  prevent 
the  landing  of  any  alien  immigrant  at  any  place  or  time 
other  than  that  designated  by  the  inspection  officers,  and 
any  such  officer  or  agent  or  person  in  charge  of  such  vesst^l 
who  shall  knowingly  or  negligently  land  or  permit  to  land 
any  alien  immigrant  at  any  place  or  time  other  than  that 
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denignated  by  the  inspection  officers,  shall  be  deemed  guilty 
of  a  misdemeanor  and  punished  by  a  fine  not  ex&eding  one 
thousand  dollars,  or  by  imprisonment  for  a  term  not  exceed- 
ing one  year,  or  by  both  such  fine  and  imprisonment." 

The  general  power  of  a  shipmaster  at  sea  includes  that  of 
confining  a  passenger  in  irons.  This  he  can  justify  doing 
in  an  extremely  aggravated  case,  and  in  such  matters  he 
acts  at  his  peril,  the  courts  aflFording,  according  to  the  cir- 
cumstances of  each  particular  case,  protection  or  vindica- 
tion to  the  passenger  improperly  so  treated. 

By  the  comity  of  nations,  masters  are  permitted  to  exer- 
cise the  same  power,  practically,  in  port  as  at  sea,  so  far  as 
matters  within  their  vessels  and  not  disturbing  the  peace  of 
the  port  are  concerned. 

If  the  purpose  of  3'our  inquirv  is  to  ascertain  whether  in 
any  other  than  very  rare  and  exceptional  cases  a  master 
can  put  in  irons  an  alien,  not  allowed  to  land,  I  answer  that 
he  can  not  do  so.  But  instances  are  conceivable  in  which 
nothing  less  would  prevent  the  landing  of  a  pereon  or  per- 
sons defiantly'  bent  on  landing,  and  where  the  master,  for 
special  reasons,  would  be  inadequately  provided  with  the 
ordinary  means  of  prevention. 

That,  in  such  a  case,  he  could  lawfully  prevent  the  land- 
ing by  the  extreme  course  seems  to  follow  from  his  right  to 
prevent  the  person's  landing,  and  the  general  proposition 
that  ironing  is  not  in  itself  an  unlawful  means  of  constraint 
by  shipmasters. 

Whether  he  should  put  irons  upon  an  alien  immigrant  is 
a  question  of  care  and  good  faith.  Congress  desires  to 
accomplish  a  certain  obvious  result,  and  the  master  should 
act  in  good  faith  accordingly.  If  his  owner  had  a  desire  to 
prevent  a  person's  landing  from  the  vessel,  to  accomplish 
an  analogous  result,  and  It  would  in  cei-tain  circumstances 
})e  negligence  in  him  to  omit  to  shackle  the  person,  Con- 
gress seems  to  require  him  to  shackle  the  passenger  in  like 
circumstances,  by  reciuiring  "due  precautions"  and  impos- 
ing a  penalty  for  "knowingly  or  7}^gligently  landing  or 
permitting  to  land"  an  objectionable  alien  immigrant. 

He  must,  in  good  faith,  be  careful  to  prevent  the  landing. 
When,  as  a  matter  of  fact,  he  has  exercised  reasonable  care 
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to  that  end,  he  neither  must  nor  may  do  more.  And  what 
is  care,  or,  to  use  the  opposite  phrase,  ^^  negligence,"  is  a 
question  which  varies  with  the  particular  oases,  and  one 
which  does  not  depend  upon  his  discretion  but  can  be 
brought  by  the  alien  to  the  determination  of  the  courts. 

Respectfully, 

P.  C.  KNOX. 
The  Secretary  of  State. 


DUTY  ON  SHAFT  LANDED  IN  UNITED  STATED  FOR  USE  ON 
FOREIGN  VESSEL. 

A  steel  shaft  can  not  be  landed  and  kept  on  the  dock  of  the  Cunard 
Steamship  Company  in  the  United  States,  for  possible  use  on  the 
steamships  Etruria  and  Uinbria  in  case  of  emergency,  without  payment 
of  duty  thereon. 

The  opinion  of  the  Attorney-General  of  February  24,  1899  (22  Opin., 
360),  distinguished. 

Department  of  Justice, 

November  20,  190Z. 

Sir:  I  am  in  receipt  of  your  letter  of  the  7th  instant, 
requesting  an  expression  of  opinion  as  to  whether  a  steel 
shaft  may  be  landed  and  kept  on  the  dock  for  possible  use 
on  the  steamship  Etruria  or  Umhria  of  the  Cunard  Steam- 
ship Company,  Ltd.,  without  payment  of  duty. 

I  am  of  opinion  that  this  can  not  be  done,  and  that  if  the 
shaft  be  landed,  whatever  its  intended  use  may  be,  the  duty 
must  be  paid. 

The  case  is  within  the  rulings  cited  by  you,  save  that  of 
my  predecessor  approving  the  view  of  the  Solicitor-Geneml 
of  Febi-uary  24,  1899  (22  Opin.,  360);  and  the  view  there 
expressed  was  in  large  measure  due  to  a  particular  state  of 
facts  which  does  not  prevail  in  the  present  case. 

The  material  differences,  as  you  in  part  note,  between 
that  case  and  the  one  under  consideration  are  that  there  the 
article  was  made  in  duplicate  at  the  time  and  as  part  of  the 
original  equipment,  was  intended  for  immediate  use  in 
"  relieving  a  disabled  ship  of  a  friendly  nation  detained  in 
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one  of  our  i)orts  for  repair,"  was  not  ac^tually  landed,  but 
wan  transferred  from  one  vessel  to  another  in  the  harbor. 
Here  the  shaft  is  one  of  a  num!)er  kept  on  hand  at  the  honje 
port  as  part  of  the  original  equipment,  is  needed  for  no 
emergency,  but  is  intended  to  be  landed  and  kept  on  tho 
dock  for  possible  use  in  case  such  emergency  should  arise. 
But  whether  these  differences  be  vital  or  not,  the  somewhat 
liberal  construction  in  the  opinion  referred  to  is  not  to  be 
extended  beyond  the  facts  of  the  particular  case  then  under 
consideration. 

Very  respectfullv, 

P.  C.  KNOX. 
The  Secretary  of  the  Treasury. 


POSTAL  SERVICE  IN  THE   PHILIPPINE  ISLANDS-PENALTY 
ENVEI/)PES— WAR  DEPARTMENT. 

The  domestic  postal  service  of  the  Philippine  Islands  is  under  the  ex- 
clusive control  of  the  Philippine  government. 

OflScial  mail  coming  from  those  islands  through  the  postal  service  of  the 
United  States  should,  however,  comply  with  the  general  laws  of  the 
United  States  regulating  the  mails  under  the  administration  of  the 
Post  maste  r-General . 

Under  the  instructions  of  the  President  to  the  Philippine  Ck)mmi8sion 
of  April  7,  1900,  and  the  Executive  Order  of  June  21,  1901,  the 
powers  and  duties  thereby  conferred  upon  the  commission  and  the 
civil  governor  were  to  he  exercise(i  under  the  direction  and  (!ontrol  of 
the  Secretary  of  War,  and  the  a(^t  of  July  1,  1902  (82  Stat.  691),  in 
ratifying  and  approving  tlie  instructions  and  ortler  referred  to,  con- 
tinued this  relation.  The  reasonable  inference  is,  therefore,  that  until 
otherwise  provi<led,  Congres.'^  intended  that  the  government  for  the 
Philipi)ine  Islands  should  be  regarded  as  a  branch  of  the  War 
Department. 

The  iwnalty  enveloj)e8  used  for  the  transmiasion  of  official  mail  from 
those  islands  should,  acconiingly,  l)ear  the  indorsement  of  the  War 
Department. 

Department  of  Justice, 

Di^^einhei^  2,  1902. 
Sir:  In  your  letter  of  October  29,  and  inclosures,  my  at- 
tention is  called  to  act  No.  171)  of  the  Philippine  Commission, 
passed  July  24,  1901  (Pub.  Laws  and  Resolutions,  Philip- 
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pine  Commission,  vol.  1,  p.  5(54),  authorizing  the  free  trans- 
mission of  official  mail  matter  in  that  arohii)elago  under  regu- 
lations which,  in  your  opinion,  are  in  amanner  in  conflict  with 
the  existing  laws  of  the  United  States  respecting  the  use  of 
penalt}^  envelopes.  This,  you  say,  brings  before  you  the 
(juestion  of  the  right  of  the  Commission  to  enact  laws  of  that 
chamcti>r,  and  you  ask  to  be  advised  as  to  the  relation  which 
the  Philippine  postal  service  sustains  to  your  administra- 
tion— whether  it  be  separate  and  distinct  therefrom  and  not 
governed  by  the  same  laws,  and  also  as  to  the  indorsement 
that  official  mail  matter  coming  from  those  islands  should 
Ijear. 

The  question  as  to  the  relation  which  the  Philippine  postal 
service  sustains  to  your  Department  must,  of  course,  be 
determined  in  the  light  of  the  orders  of  the  President  and 
the  legislation  of  Congress  in  regard  to  the  administration 
of  affairs  in  that  archipelago. 

By  the  act  of  July  1,  1902  (32  Stat.',  691),  entitled  ''An 
act  temporarily  to  provide  for  the  administration  of  the 
affairs  of  civil  government  in  the  Philippine  Islands,  and 
for  other  purposes,"  Congress,  in  section  1,  approved,  rati- 
fied, and  confirmed  the  action  of  the  President  "in  creating 
the  Philippine  Commission  and  authorizing  said  Commission 
to  exercise  the  powers  of  government  to  the  extent  and  in 
the  manner  and  form  and  subject  to  the  regulation  and  con- 
trol set  forth  in  the  instructions  of  the  President  to  the 
Philippine  Commission,  dated  April  seventh,  nineteen  hun- 
dred, Jind  in  creating  the  offices  of  civil  governor  and  vice- 
governor  of  the  Philippine  Islands,  and  authorizing  said 
civil  governor  and  vice-governor  to  exercise  the  powers  of 
government  to  the  extent  and  in  the  manner  and  form  set 
forth  in  the  Executive  order  dated  June  twenty-first,  nine- 
teen hundred  and  one,  and  in  establishing  four  executive 
departments  of  government  in  said  islands,  as  set  forth  in  the 
act  of  the  Philippine  Commission  entitled  'An  act  provid- 
ing an  organization  for  the  departments  of  the  interior,  of 
commerce  and  police,  of  finance  and  justice,  and  of  public 
instruction,'"  and  directed  that  "'until  otherwise  provided 
by  law  the  said  islands  shall  continue  to  be  governed  as 
thereby  and  herein  provided." 
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The  instructions  to  the  Commission  of  April  7, 1900,  above 
referred  to,  were  embodied  in  a  letter  to  the  Secretary  of 
War,  in  which  the  President  expressed  his  desire  to  bring 
about  the  establishment  of  civil  government  in  the  Philip- 
pines and  notified  the  Secretary  of  the  app>ointment  of  a 
Commission  to  continue  and  perfect  the  work  already  begun 
by  the  military  authorities.     ' '  It  is  probable,"  he  said, ''  that 
the  transfer  of  authority  from  military  commanders  to  civil 
/  officers  will  be  gradual  and  will  occupy  a  considerable  period. 
(  Its  successful  accomplishment  and  the  maintenance  of  peace 
\  and  order  in  the  meantime  will  require  the  most  perfect 
\  cooperation  between  the  civil  and  military  authorities  in  the 
I  islands,  and  both  should  be  directed  during  the  transition 
/period  by  the  same  executive  department.    The  Commission 
I  will  therefore  report  to  the  Secretary  of  War,  and  all  their 
actions  will  be  subject  to  your  approval  and  control." 

The  Secretary  was  directed  to  instruct  the  Commission  to 
proceed  to  Manila  and  familiarize  themselves  with  the  con- 
ditions and  needs  of  the  countr}^  and  to  devote  their  efforts 
first  to  the  establishment  of  municipal  governments,  and 
next  to  the  organization  of  government  in  its  larger  admin- 
istrative divisions,  corresponding  to  counties,  departments 
or  provinces,  and  embracing  those  municipalities  whose 
interests  might  be  best  subserved  by  a  common  administra- 
tion. Whenever  the  Commission  was  of  opinion  that  the 
condition  of  affairs  in  the  islands  was  such  that  the  central 
administration  might  safely  be  transferred  from  militarj- 
to  civil  control,  they  were  to  report  that  conclusion  to  the 
Secretary,  with  their  recommendation  as  to  the  form  of 
central  government  to  be  established  for  that  puipose. 

The  instructions  in  question  further  provided  that,  begin- 
ning with  the  1st  da}'^  of  September,  1900,  the  authority 
to  exercise,  subject  to  the  approval  of  the  President,  through 
the  Secretary  of  War,  that  part  of  the  power  of  government 
in  the  islands  which  was  of  a  legislative  nature,  should  be 
transferred  from  the  military  governor  to  the  Commission, 
and  be  so  exercised  by  thorn  until  the  establishment  of  the 
contemplated  civil  central  government,  or  until  Congress 
should  otherwise  provide.     This  legislative  authority  was  to 
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include  *'the  making  of  rules  and  orders,  having  the  effect 
of  law,  for  the  raising  of  revenue  by  taxes,  customs,  duties, 
and  imposts;  the  appropriation  and  expenditure  of  public 
funds  of  the  islands;  the  establishment  of  an  educational 
system  throughout  the  islands;  the  organization  and 
establishment  of  courts;  the  organization  and  establishment 
of  municipal  and  departmental  governments,  and  all  other 
matters  of  a  civil  nature  for  which  the  military  governor 
is  now  competent  to  provide  by  rules  or  orders  of  a  legisla- 
tive character." 

By  the  Executive  order  of  June  21,  1901,  also  referred 
to  in  the  first  section  of  the  act  of  July  1,  1902,  the  Presi- 
dent of  the  Commission  was  appointed  civil  governor  of  the 
Philippine  Islands,  and  directed  to  exercise  the  executive 
authority  in  all  civil  affairs  of  government  theretofore 
exercised  by  the  military  governor,  under  and  in  confoim- 
ity  with  the  instructions  to  the  Commission  of  April  7, 1900, 
and  •' subject  to  the  approval  and  control  of  the  Secretary 
of  War."  The  military  governor,  however,  was  to  con- 
tinue the  exercise  of  his  authority  in  those  districts  in 
which  the  insurrection  against  the  authority  of  the  United 
States  continued  to  exist,  or  in  which  public  order  was  not 
sufficiently  restored  to  enable  provincial  governments  to  be 
established. 

This  order  of  the  President  was  authorized  b}^  a  resolu- 
tion of  Congress,  commonly  known  as  the  ''Spooner  reso- 
lution," which  was  attached  to  and  made  a  part  of  the  army 
appropriation  act  of  March  2,  1901  (31  Stat.,  895,  910). 
That  resolution  provided  that  '^all  military,  civil,  and 
judicial  powers  necessary  to  govern  the  Philippine  Islands 
*  *  *  shall,  until  otherwise  provided  by  Congress,  be 
vested  in  such  person  and  persons  and  shall  be  exercised  in 
such  manner  as  the  President  of  the  United  States  shall 
direct,  for  the  establishment  of  civil  government  and  for 
maintaining  and  protecting  the  inhabitants  of  said  islands 
in  the  free  enjoyment  of  their  liberty,  property,  and 
religion."  The  resolution  further  provided  that  "until  a 
permanent  government  shall  have  been  established  in  said 
archipelago  full  reports  shall  be  made  to  Congress  on  or 
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before  the  firnt  day  of  each  regular  session  of  all  legislative 
acts  and  proceedings  of  the  temporar}'  government  insti- 
tuted under  the  provisions  hereof;  and  full  reports  of  the 
acts  and  doings  of  said  government,  and  as  to  the  condi- 
tion of  the  archipelago  and  of  its  people,  shall  be  made  to 
the  President,  including  all  information  which  may  be  use- 
ful to  the  Congress  in  providing  for  a  more  permanent 
government." 

By  the  act  of  July  1,  1902  (sec.  1),  future  appointments 
of  civil  governor,  vice-governor,  members  of  the  Philippine 
Commission,  and  heads  of  the  executive  departments  of  the 
Philippine  government  are  to  be  made  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate.  But  the 
appointment  of  all  other  civil  officers  is  left,  as  prescribed 
in  the  Executive  order  of  June  21,  1901,  with  the  civil 
governor,  acting  with  the  advice  and  consent  of  the 
Commission. 

The  act  of  July  1,  1902,  also  provides  that  all  laws  passed 
by  the  government  of  the  Philippine  Islands  shall  be 
reported  to  Congress,  which  reserves  the  power  and 
authority  to  annul  the  same. 

It  thus  appears  that  by  the  Spooner  resolution  Congress 
authorized,  and  by  the  act  of  July  1,  1902,  it  ratified  and 
confinned,  subject  to  the  limitations  prescribed  therein,  the 
establishment  of  a  form  of  government  for  the  Philippine 
Islands  distinct  from  our  own,  and  not  governed  by  the 
same  laws.  It-^  intention  to  do  so  is  placed  be^^ond  question 
by  the  proviso  to  section  1  of  the  Philippine  act,  that  section 
1891  of  the  Revised  Statutes,  providing  that  ''the  Constitu- 
tion and  all  laws  of  the  United  States  which  are  not  locally 
inapplicable  shiill  have  the  same  force  and  effect  within  all 
the  organized  Territories,  and  in  every  Territory  hereafter 
organized,  as  elsewhere  within  the  United  States,"  should 
not  apply  to  the  Philippine  Islands. 

That  the  postiil  service  in  the  Philippines  was  included  in 
this  separation  is  not  to  be  doubted.  As  has  l^een  shown, 
Congress,  in  section  1  of  the  Philippine  act,  also  ratified 
and  approved  the  act  of  the  Philippine  Commission  of  Sep- 
tember  6,  1901,  providing  for   the   organization  of  four 
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exei'iitive  departmentw  of  government  in  those  islands,  by/ 
sex^tion  2  of  which  i.t  was  provided  that  ''the  department  of/ 
commerce  and  police  shall  have  under  its  executive  control 
*     *     *     the  bureau  of  post-offices.'' 

Thus  at  the  time  of  the  passage  of  the  act  of  July  1, 1902, 
the  Philippine  postal  service  was  under  the  management 
and  control  of  the  Philippine  Government. 

A  proper  construction  of  the  Executive  order  of  July 
21,  1898  (promulgated  in  General  Orders  of  the  War  De- 
partment, No.  105,  July  23,  1898),  under  the  authority  of 
which  the  postal  service  was  extended  to  the  insular  terri- 
tory acquired  from  Spain,  will  Ik;  found  to  confirm  this 
view.     That  order  provided: 

'*In  view  of  the  occupation  of  Santiago  de  Cuba  by  the 
forces  of  the  United  States,  it  is  ordered  that  postal  com- 
munication between  the  United  States  and  that  port,  which 
has  l>een  suspended  since  the  opening  of .  hostilities  with 
Spain,  ma}^  be  resumed  subject  to  such  military  regulations 
as  may  be  deemed  necessaiy. 

''As  other  portions  of  the  etiemy^s  territory  come  into 
the  possession  of  the  land  and  naval  forces  of  the  United 
States,  postal  communication  may  be  opened  under  the 
same  conditions. 

'"The  domestic  postal  service  within  the  territory  thus 
occupied  may  be  continued  -on  the  same  principles  alrejidy 
indicated  for  the  continuance  of  the  local  nmnicipal  and 
judicial  administi'ation,  and  it  may  \w  extended  sus  the  local 
requirements  may  justify  under  the  supervision  of  the  mili- 
tary commander. 

*'The  revenues  derived  from  such  service  are  to  be  applied 
to  the  expenses  of  conducting  it,  and  the  tinited  States 
postage  stamps  are  therefore  to  be  used. 

"The  Postmaster-General  is  charged  with  the  execution 
of  this  order  in  co-operation  with  the  military  commander, 
to  whom  the  Secretary  of  War  will  issue  the  necessary 
directions." 

The  primary  object  of  this  order,  it  will  be  observed,  was 
the  opening  of  postal  communication  between  the  United 
States  and  such  portions  of  the  enemy's  territory  as  came 
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intx>  its  possession.  Tlie  accomplishment  of  this  object  was 
imposed  upon  the  Postmaster-Geiieral,  who  was  to  co-oper- 
ate with  the  military  commander  in  the  territory  thus  occu- 
pied for  that  purpose.  As  to  the  domestic  postal  service  in 
such  territory,  no  such  co-operation  was  required.  The 
continuance  and  extension  of  that  service  was  committed 
exclusively  to  the  charge  of  the  military  commander.  Thus 
the  delimitation  of  the  Postmaster-General's  authority  under 
this  order  was  clearly  marked,  and  any  conflict  between 
him  and  the  Secretary  of  War  as  to  the  management  of 
affairs  in  such  terntory  avoided. 

It  follows  from  what  has  been  said,  that  the  postal  service 
!  in  the  Philippine  Islands  is  not  subject  to  the  genei'al  laws 
of  the  United  States  regulating  the  mails  under  your  admin- 
istration. It  therefore  becomes  unnecessary  to  inquire 
whether  act  No.  179  of  the  Philippine  Commission,  which 
relates  simply  to  the  official  mail  of  insular  and  provincial 
officials  ''carried  from  one  point  in  the  Philippine  Islands 
to  another,"  is  in  harmony  with  the  regulations  prescribed 
by  the  laws  of  the  United  States  on  that  subject. 

Official  mail  matter  coming  from  the  Philippines  through 
the  service  under  your  control  should,  however,  comply 
with  the  law\s  of  the  United  States  relating  thereto;  and  the 
question  is  suggested  as  to  the  endorsement  which  such 
matter  should  bear. 

Section  5  of  the  act  of  Congress  of  March  3,  1877  (19 
Stat,,  335),  provides  that  it  shall  be  lawful  to  transmit 
through  the  mail,  free  of  postage,  any  letters,  packages,  or 
other  matters  relating  exclusively  to  the  business  of  the 
Government,  '*  provided,  that  every  such  letter  or  package 
to  entitle  it  to  pass  free  shall  bear  over  the  words  'Official 
Business'  an  endorsement  showing  also  the  name  of  the 
Department,  and,  if  from  a  bureau  or  office,  the  names  of 
the  Department  and  bureau  or  office,  as  the  case  may  be, 
whence  tmnsmittt^d.''  (By  section  6  the  penalty  for  the 
unlawful  use  of  such  envelopes  is  also  required  to  be  stated.) 

It  is  to  be  observed  that,  under  the  in^^tructions  to  the 
Philippine  Commission  of  April  7,  1900,  and  the  Executive 
Order  of  June  21,  1901,  the  powers  and  duties  thereby  con- 
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ferred  upon  the  commission  and  the  civil  governor  were  to 
be  exercised  under  the  direction  and  control  of  the  Secre- 
tary of  War;  and  that  by  the  act  of  July  1,  1902,  ratifying 
and  confirming  the  instructions  and  order  referred  to,  Con- 
gress continued  this  relation.  It  is  also  to  be  noted,  in  this 
connection,  that  by  section  86  of  the  Philippine  act,  the 
commission  are  required  to  make  annual  rqport  of  ail  their 
receipts  and  expenditures  to  the  Secretary  of  War;  while 
section  87  continues,  until  otherwise  provided,  the  division 
of  insular  aflfairs  of  the  War  Department  organized  by  the 
Secretary  of  War,  and  provides  that  "the business  assigned 
to  said  bureau  shall  embrace  all  matters  pertaining  to  civil 
government  in  the  island  possessions  of  the  United  States 
subject  to  the  jurisdiction  of  the  War  Department." 

In  view  of  these  provisions,  it  seems  to  me  a  reasonable 
inference  that,  until  otherwise  provided.  Congress  intended 
that  the  government  for  the  Philippine  Islands,  authorized 
and  approved  by  the  act  of  July  1, 1902,  should  be  regarded 
as  a  branch  of  the  W^ar  Department.  The  penalty  envel- 
opes used  by  its  officers  should  therefore  be  endorsed 
accordingly. 

Respectfully, 

JOHN  K.  RICHARDS, 

Approved:  Solicitm*-  General, 

P.  C.  KNOX. 

The  Postmastkr-General. 


SUB-LETTING  OF  MAIL  CONTRACT. 

Where  a  person  who  has  contracted  with  the  Government  to  carry  the 
mails  over  several  routes  enters  into  an  agreement  with  a  third  person, 
without  the  consent  of  the  Postmaster- General,  to  perform  the  whole 
service  he  has  contracted  to  perform  with  regard  to  one  of  the  routes, 
and  is  to  receive  the  whole  compensation  allowed  therefor,  such  agree- 
ment is  a  sub-contract  within  the  meaning  of  the  act  of  May  17,  1878 
(20  Stat,  62),  and  the  regulations  of  the  Post-Office  Department 
thereunder. 

Department  of  Justice, 

December  3,  1902, 
Sir:  I  have  the  honor  to  reply  to  your  note  of  August  19, 
1902,  with  its  inclosures,  in  which  you  request  my  opinion 
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upon  the  question  whether  the  «gi*eement  of  John  R.  Carter 
with  Mo8e8  Landry,  which  you  submit,  is  a  sub-oontract 
within  the  meaning  of  the  law  forbidding  the  sub-letting  or 
transfer  of  contracts  for  carrying  the  mails. 

The  situation  is  this:  On  January  1, 1902,  the  Post-Office 
Department,  having  advertised  according  to  law  for  pro- 
posals for  carrying  the  mails  on  certain  routes,  accepted  the 
proposals  of  John  R.  Carter  to  carry  the  mails  on  four  sep- 
arate routes  at  the  same  time,  including  the  route  here  in 
question,  and  a  contract  was  accordingly  made  with  him  for 
that  route. 

The  act  of  IVIay  17,  1878  (20  Stat.,  62),  forbids  the  '*  sub- 
letting or  transfer  of  any  mail  contracts  *  ♦  *  without 
the  consent,  in  writing,  of  the  Postmaster-General,"  and 
provides  that  in  case  of  such  sub- letting  or  transfer  without 
such  consent  the  contract  shall  be  considered  as  violated 
and  the  service  may  be  again  advertised.  The  advertisement 
for  proposals,  the  proposal  of  Carter  in  this  case  and  his  con- 
tract also  forbid  such  sub-letting  or  transfer  of  the  contract, 
and  provide  that  the  contractor  shall  reside  upon  or  con- 
tiguous to  the  route  for  which  he  conti-acts  and  give,  his 
personal  supervision  to  the  performance  of  the  service;  and 
the  question  submitted  is  whether  this  contract  with  Landry 
is  a  sub-letting  or  transfer  of  Carter's  contract  with  the 
Government. 

The  original  contract  between  Carter  and  the  Govern- 
ment is  for  the  carrying  of  mail  over  a  certain  route,  upon 
certain  conditions,  during  a  certain  period,  and  with  a  speci- 
fied compensation  for  the  service.  By  the  contnu*t  between 
Carter  and  Landry  the  latter  agrees  to  perform  in  whole 
the  service  for  which  Carter  had  contracted.  Every  stipu- 
lation respecting  the  actual  execution  of  the  work  in  Car- 
ter's contract  with  the  Government  is  to  be  found  in  the 
Landry  contract,  and  the  same  compensation  allowed  to 
Carter  is  agreed  to  be  paid  to  Landry.  The  Landry  con- 
tract, therefore,  seems  to  come  fairly  within  the  meaning  of 
the  term  sub-contract  as  defined  b\'  the  authorities^. 

But  it  does  not  seem  to  me  necessary  to  investigate  the 
learning  on  the  distinctions  between  a  dependent  or  inde- 
pendent contractor  and  the  mere  servant  relation,  growing 
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chiefly  out  of  cases  of  liability  for  damages  or  injuries  to 
third  parties,  for  I  think  the  law  before  us  plainly  disposes 
of  the  present  question  by  its  terms. 

Section  3  of  the  act  of  1878  provides  that  when  any  per- 
son shall  lawfully  sub-let  a  mail  contract,  or  lawfully  employ 
any  other  person  to  perform  the  service  or  any  part  thereof, 
he  shall  file  a  copy  of  his  contract,  etc.  By  this  it  is,  1 
think,  intended  that  any  employment  beyond  the  mere 
casual  and  temporary  hiring  of  vehicles,  etc.,  calls  for  a 
formal  agreement  to  be  filed,  and  constitutes  a  subordinate 
arrangenient  which  falls  under  the  head  of  a  sub-contract, 
and  as  such  must  receive  the  consent  of  the  Postmaster- 
General  in  order  to  be  lawf  uL  To  sub-let  a  contract  and  to 
employ  another  to  perform  the  entire  service  or  some  sub- 
stantial and  integral  part  thereof,  are  in  effect  synonymous 
acts  in  the  contemplation  of  this  law.  Even  if  there  were 
an  abstract  doubt  whether  Carter  had  ^'  sub-let"  his  contract, 
the  instructions  to  bidders,  based  upon  the  established 
executive  construction  of  the  law,  sustain  the  view  just 
stated.  Paragraphs  ^'^  and  70  show  that  in  order  to  dele- 
gate his  duty  to  another,  or  before  making  a  sub-contract,  a 
contiuctor  must  secure  the  permission  of  the  Postmaster- 
General.  There  can  be  no  reasonable  doubt  that  Carter's 
arrangement  with  Landry  is  fairly  typical  of  the  subordi- 
nate relations  included  in  the  intent  of  Congress.  If  this  is 
not  a  ^*  sub-contract "  within  the  meaning  of  the  act,  whether 
it  is  or  is  not  the  ''sub-letting"  of  a  contract,  it  is  difficult 
to  say  what  the  scheme  of  Congress  does  mean  and  include. 

It  appears  to  me  to  be  the  manifest  policy  and  intention 
of  Congress  to  commit  to  the  Post-Office  Department  full 
control  of  all  manner  of  subordinate  arrangements  and  em- 
ployments for  carrying  the  mails,  without  respect  to  highly 
technical  terms  and  distinctions  of  law.  I  therefore  think 
that  Carter's  agreement  with  Landry  was  such  a  sub-letting 
of  the  service  as  is  forbidden  by^  the  law  and  his  contract 
thereunder,  except  upon  the  consent  which  was  not  obtained. 
That  Carter  himself  understood  it  in  that  light  is  evident 
from  the  language  used  in  his  various  communications, 
quoted  by  you.  1  am  of  opinion,  therefore,  that  the  agree- 
ment thus  entered  into  is  a  sub-contract  within  the  meaning 
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of  the  statute  and  the  regulations  of  the  Post-Office  Depart- 
ment thereunder. 

Very  respectfully, 

P.  C.  KNOX. 
The  Postmaster-General. 


CHINESE  LABORER— RETURN  CERTIFICATE. 

The  act  of  April  29, 1902  (32  Stat,  176),  extending  the  provisions  of  the 
Chinese-exclusion  laws,  and  expressly  reenactiiig  section  7  of  the  act 
of  September  13,  1888  (25  Stat.,  477),  continued  existing  laws  only 
^'  so  far  as  the  same  are  not  inconsistent  with  treaty  obligations.'' 

As  heretofore  held  by  this  Department  (21  Opin.,  357;  23  Opin.,  545), 
Article  II  of  the  treaty  with  China  of  1894  displaced  the  provisions  of 
section  7  of  the  act  of  1888  with  r^ard  to  the  certificate  of  disability 
which  must  be  presented  by  a  registered  Chinese  laborer  returning  to 
the  United  States  after  an  absence  of  more  than  one  year. 

Department  of  Justice, 

Decemher  4,  1902. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  j'our 
letter  of  November  3,  with  its  inclosures,  in  which  3'ou  ask 
me  relative  to  certain  cases  actually  arising,  whether  the  act 
of  April  29,  1902  (32  Stat.,  176),  extending  the  provisions 
of  the  Chinese  exclusion  laws,  and  expressly  reenacting 
section  7  of  the  act  of  September  13,  1888,  revived  said 
section  so  as  to  make  its  provisions  the  controlling  legis- 
lation respecting  the  certificate  of  disability  which  must  be 
presented  by  a  registered  Chinese  laborer  returning  to  the 
United  States  after  an  absence  of  more  than  one  year. 

Article  II  of  the  treaty  of  1894  provided  that  the  facts 
showing  disability,  by  reason  of  sickness  or  other  cause, 
preventing  a  laborer  from  returning  within  one  year  from 
the  date  of  leaving  the  United  States,  should  be  certified  by 
the  "Chinc^se  consul  at  the  port  of  departure,"  which  ha.s 
])een  held  to  be  the  proper  consul  of  China  in  this  country. 
(21  Opin.,  357;  23  Opin.,  545.)  Section  7  of  the  act  of  1888 
made  the  consular  representative  of  the  United  States  at  the 
port  of  departure  in  China  the  proper  authority  to  certify 
the  facts  as  to  disability.  In  23  Opin.,  545,  I  held  that  the 
rule  of  the  treaty  on  this  point  had  displaced  the  rule  of  * 
section  7. 
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There  are  other  provisions  of  section  7  of  the  act  of  1888 
upon  which  its  express  reenactment  and  extension  in  the  act 
of  1902  may  take  effect,  and  the  latter  act  expressly  con- 
tinued existing  laws  only  "  so  far  as  the  same  are  not  incon- 
sistent with  treaty  obligations."  I  do  not  think,  therefore, 
that  the  effect  of  the  act  of  1902  requires  any  reversal  or 
modification  of  the  conclusion  on  the  point  presented  reached 
by  my  predecessor  and  myself. 
Verv  respectfullv, 

P.  C.  KNOX. 

The  Secretary  of  the  Treasury. 


JURISDICTION— COURT  OF  CLAIMS— BOWMAN  ACT. 

Where,  upon  an  appeal  to  the  Comptroller  of  the  Treasury  from  certain 
disallowances  made  by  the  Auditor  for  the  War  Department  in  the 
settlement  of  the  accounts  of  a  disbursing  officer  of  the  Army,  the 
Comptroller  is  unable,  because  of  disputed  questions  of  fact,  to  deter- 
mine the  question  presented,  and  certifies  such  fact  to  the  Secretary 
of  the  Treasury,  the  latter-officer  has  no  authority,  under  section  1063, 
Revised  Statutes,  to  direct  that  the  matter  be  referred  to  the  Court  of 
Claims  for  trial  and  adjudication,  it  not  being  a  claim  within  the 
meaning  of  that  section. 

In  its  present  status,  it  is  such  a  matter  as  is  contemplated  by  section  2 
of  the  Bowman  Act  (22  Stat. ,  485. ) .  Under  the  latteRsection,  provision 
is  made  for  ad\d8ory  action  only  without  the  entry  of  judgment,  while 
by  section  1063,  Revised  Statutes,  the  court  must  have  jurisdiction  of 
the  matter  so  as  to  be  able  to  render  judgment  therein. 

Department  of  Justice, 

December  10,  1902. 
Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
communication  of  November  28,  transmitting  a  copy  of  a 
letter  of  the  Comptroller  of  the  Treasury  addressed  to  your- 
self, setting  forth  a  question  which  has  arisen  in  his  office 
upon  an  appeal  to  the  Comptroller  from  certain  disallow- 
ances made  by  the  Auditor  for  the  War  Department  in  the 
settlement  of  the  accounts  of  a  disbursing  officer  of  the 
Army,  and  requesting  my  opinion  *'  whether  the  Secretary 
of  the  Treasury  is  authorized  to  certify  the  matter  in  ques- 
tion to  the  Court  of  Claims  under  the  provisions  of  section 
1063,  Revised  Statutes." 
19219—03 35 
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The  facts  as  stated  in  the  letter  of  the  Comptroller  of  the 
Treasury  above  referred  to  are: 

"  The  Auditor  for  the  War  Department,  in  the  settlement 
of  the  accounts  of  Francis  B.  Jones,  major  and  quarter- 
master, U.  S.  Army,  and  general  superintendent  of  the 
U.  S.  army  transport  service  at  New  York  City,  disallowed 
for  the  period  of  December,  1899,  January  and  April,  1900, 
and  March,  1901,  in  said  accounts  vouchers  purporting  to 
represent  payments  in  the  sum  of  $65,270.17  made  by  him 
as  disbursing  officer  for  certain  repairs  made  on  certain 
Government  transports  repaired  under  his  direction,  the 
said  Jones  being  not  only  the  disbursing  officer  in  making 
such  payment,  but  the  officer  representing  the  Government 
in  making  the  contracts,  and  under  whose  general  direction 
and  superintendency  such  repairs  were  made;  that  the  bulk 
of  said  disallowances  made  by  the  Auditor  above  cited  were 
made  by  him  upon  the  ground  that  they  represented  dupli- 
cate payments  made  to  the  contractors  for  the  repairs  of 
said  vessels,  which  fact  of  duplicate  payment  is  denied  by 
said  Jones  and  by  the  contractors. 

''After  a  careful  investigation  of  all  the  evidence  at  my 
disposal  I  am  unable  to  arrive  at  an  intelligent  conclusion  as 
to  the  truth  or  falsity  of  the  claim  of  the  Auditor  that  such 
disallowed  items  are  duplicate  payments. 

''Colonel  Jones  has  appealed  from  the  action  of  the  Audi- 
tor for  the  War  Department  to  this  office  for  a  revision  of 
the  action  of  the  Auditor  in  making  such  disallowances. 

"The  matter  presents  controverted  questions  of  law  and 
disputed  facts,  such  as  contemplated  by  section  1063, 
Revised  Statutes,  yet  I  am  in  doubt  as  to  whether  this  sec- 
tion is  broad  enough  in  its  terms  to  justify  me  as  Comptrol- 
ler in  certifying  this  case  to  you  for  reference  to  the  Court 
of  Claims  to  be  there  proceeded  with  as  other  cases  pending 
therein. 

"My  doubts  arise  as  to  whether  section  1063,  supra^  is  not 
confined  to  claims  proper,  namely:  Independent  demands 
against  the  Government  as  contradistinguished  to  a  demand 
for  a  credit  in  the  account  of  a  disbursing  officer  as  is  the 
present  matter.  I  am  inclined  to  take  the  view  that  the 
statute  is  broad  enough  in  its  terms  to  cover  a  disallowance 
of  the  kind  in  question." 
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Section  1063,  Revised  Statutes,  reads  as  follows: 
"Whenever  any  claim  is  made  against  any  Executive 
Department  involving  disputed  facts  or  controverted  ques- 
tions of  law,  where  the  amount  in  controversy  exceeds  three 
thousand  dollars,  or  where  the  decision  will  affect  a  class  of 
cases,  or  furnish  a  pre<^edent  for  the  future  action  of  any 
Executive  Department  in  the  adjustment  of  a  class  of  cases, 
without  regard  to  the  amount  involved  in  the  particular 
case,  or  where  any  authority,  right,  privilege,  or  exemp- 
tion is  claimed  or  denied  under  the  Constitution  of  the 
United  States,  the  head  of  such  Department  may  cause  such 
claim,  with  all  the  vouchers,  papers,  proofs,  and  documents 
pertaining  thereto,  to  be  transmitted  to  the  Court  of  Claims, 
and  the  same  shall  there  be  proceeded  in  as  if  originally 
commenced  by  the  voluntary  action  of  the  claimant;  and 
the  Secretary  of  the  Treasury  ma}^  upon  the  certificate  of 
any  Auditor  or  Comptroller  of  the  Treasury,  direct  any 
account,  matter,  or  claim,  of  the  character,  amount,  or  class 
described  in  this  section,  to  be  transmitted,  with  all  the 
vouchers,  papers,  documents,  and  proofs  pertaining  thereto, 
to  the  said  court,  for  trial  and  adjudication:  Provided^ 
That  no  case  shall  be  referred  by  any  head  of  a  Depart- 
ment unless  it  belongs  to  one  of  the  several  classes  of  cases 
which,  by  reason  of  the  subject-matter  and  character,  the 
said  court  might,  under  existing  laws,  take  jurisdiction  of 
on  such  voluntary  action  of  the  claimant." 

It  seems  clear  from  the  proviso  of  the  above  section  that 
this  matter  is  not  such  a  bne  as  may  be  referred  by  you  to 
the  Court  of  Claims  pursuant  to  the  said  section.  In  its 
present  status  the  matter  is  not  a  claim  against  the  United 
States  for  the  payment  of  money  to  the  disbui-sing  officer 
growing  out  of  any  contract,  express  or  implied,  between 
himself  and  the  United  States,  but  is  merely  a  question  of 
the  adjustment  of  the  accounts  of  a  disbursing  officer  who 
claims  that  he  should  be  allowed  certain  credits  which  have 
been  disallowed  by  the  accounting  officer.  If  these  disal- 
lowances should  be  affirmed  by  the  Comptroller  of  the 
Treasury  the  disbursing  officer  would  still  have  no  enf  orcible 
claim  against  the  United  States.  On  the  contrary,  he  him- 
self would  be  subject  to  an  action  on  behalf  of  the  United 
States  for  the  collection  of  the  amount  of  such  disallowances 
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unless  he  should  voluntarily  make  good  the  same  by  pay- 
ment into  the  Treasury  of  the  United  States.  Accordingly, 
if  this  matter  should  now  be  referred  to  the  Court  of  Claims 
it  would  not  present  a  state  of  facts  which  would  give  the 
court  jurisdiction  of  the  same  as  though  the  claim  had  been 
made  the  subject  of  an  original  action  in  that  court.  The 
claimant,  in  order  to  maintain  such  an  action  in  the  Court 
of  Claims,  would  first  be  obliged  to  pay  into  the  Treasury 
of  the  United  States  the  amount  in  dispute.  But  this  essen- 
tial fact  is  at  present  lacking  in  the  case.  In  its  present 
status  it  is  such  a  matter  as  is  contemplated  by  section  2  of 
the  Bowman  Act  (22  Stat,  485),  which  provides: 

"That  when  a  claim  or  matter  is  pending  in  any  of  the 
Executive  Departments  which  may  involve  controverted 
questions  of  fact  or  law,  the  head  of  such  Department  may 
transmit  the  same,  with  the  vouchers,  papers,  proofs,  and 
documents  pertaining  thereto,  to  said  court,  and  the  same 
shall  be  there  proceeded  in  under  such  rules  as  the  court 
may  adopt.  When  the  facts  and  conclusions  of  law  shall 
have  been  found,  the  court  shall  not  enter  judgment  thereon, 
but  shall  report  its  findings  and  opinions  to  the  Depart- 
ment by  which  it  was  transmitted  for  its  guidance  and 
action." 

It  will  be  observed  that  by  the  above  section  provision  is 
made  for  advisory  action  only  without  the  entry  of  any  judg- 
ment in  behalf  of  the  claimant,  whereas  by  section  1063  the 
court  must  have  jurisdiction  of  the  action  so  as  to  render 
judgment  therein.  And  such  judgment  must  be  "  for  money 
found  due  from  the  Government  to  the  petitioner. "  ( United 
States  V.  J./^V(?,  6  Wall.,  573;  United  States  v.  Jones^  131 
U.  S.,  17-18;  see  also  Billings  v.  United  States,  23  Ct.  Cls. 
R.,  174.) 

I  am  therefore  of  the  opinion  that  the  matter  in  question 
is  not  such  a  one  as  the  Secretary  of  the  Treasury  is  author- 
ized to  refer  to  the  Court  of  Claims  under  the  provisions  of 
section  1063,  Revised  Statutes. 
Ver}^  respectfully, 

JOHN  K.  RICHARDS, 
Acting  Attorney-  General, 

The  Secretary  of  the  Treasury. 
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CONFINEMENT  OF  FILIPINO  CONVICJTED  IN  CONSULAR 
COURT  IN  CHINA. 

There  i8  no  warrant  of  law  for  confining  in  a  Philippine  prison  a  Filipino 
Bailor  convicted  in  the  United  Staten  consular  court  at  Shanghai,  China, 
of  the  niunler  of  a  Chinanian  on  the  U.  S.  Army  transport  LiMrom, 
and  sentenced  to  fifteen  years*  imprisonment 

Section  5546,  Rev.  Stat.,  as  amended  by  the  act  of  March  3,  1901  (31 
Stat.,  1451),  or  without  the  amendment,  contains  nothing  to  indicate 
that  Congress  considered  the  home  or  domicil  of  a  convict  in  provid- 
ing for  his  confinement,  or  that  in  speaking  of  a  **  convenient  State  or 
Territory**  the  Philippine  Islands  were  in  contemplation. 

Department  of  Justice, 

Decemher  29^  1902. 

Sir:  I  have  received  your  request  of  the  20th  instant  for 
an  opinion,  as  follows: 

"  The  Department  on  December  1,  1902,  received  a  tele- 
gram from  the  consul-general  of  the  United  States  at 
Shangliai,  China,  stating  'Three  Filipino  sailors,  army 
transpoil  Listrom^  charged  with  killing  Chinaman.  Can  1 
take  ]  u  risdiction  ? '  To  this  telegram  the  Department  replied 
the  same  day,  '  Opinion  Department  you  have  jurisdiction.' 
The  consul-geneml  now  telegraphs  under  date  of  the  19th 
instant,  '  Filipino  murderer  sentenced  fifteen  ^'^ears  impris- 
onment; recommend  to  instruct  me  send  him  Philippine 
prison  by  transport  Wright^  leaving  here  30th.' 

"I  have  the  honor  to  ask  whether  in  your  opinion  the  con- 
sul-general may  be  instructed  as  he  suggests,  and  whether 
the  expenses  of  transporting  the  prisoner  to  a  prison  in  the 
Philippines  can  be  properly  charged  against  the  appropria- 
tion for  bringing  home  criminals." 

The  present  law  concerning  the  transportation  and  con- 
finement of  prisoners  convicted  in  consular  courts  is  the 
amended  section  6546  of  the  Revised  Statutes,  which  was 
amended  '*  so  as  to  read,"  as  given  in  31  Statutes,  1451. 

The  changes  made  by  that  form  of  amendment  are  to  be 
regarded  usually  as  not  changing  the  whole  scope  and  spirit 
of  the  law,  but  rather  as  confined  to  the  specific  alterations 
of  omission  or  addition  in  the  old  law. 

Section  6546  provided  that — 

"All  persons  who  have  been,  or  who  may  hereafter  be, 
convicted  of  crime  by  any  court  of  the  United  States,  includ- 
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ing  consular  courts,  whose  punishment  is  imprisonment  in 
a  district  or  Territory  or  country  where,  at  the  time  of 
conviction,  or  at  any  time  during  the  term  of  imprisonment, 
there  may  be  no  penitentiary  or  jail  suitable  for  the  confine- 
ment of  convicts  or  available  therefore,  shall  be  confined 
during  the  term  for  which  they  have  been  or  may  be  sen- 
tenced, or  during  the  residue  of  said  term,  in  some  suitable 
jail  or  penitentiary  in  a  convenient  State  or  Territor}^  to  be 
designated  by  the  Attorney^-Geneml,  and  shall  be  trans- 
ported and  delivered  to  the  warden  or  keeper  of  such  jail 
or  penitentiary  by  the  marshal  of  the  district  or  Territory 
where  the  conviction  has  occurred."    ♦     *    ♦ 

The  specific  alterations  are:  Adding  after  the  words  "any 
court  of  the  United  States''  the  words  ''including  consular 
courts;"  after  the  words  ''district  or  Territorj^ "  the  words 
"or  country;"  and  after  the  words  "where  the  conviction 
has  occurred"  the  words  "and  in  case  of  convictions  by  a 
consular  court  the  transportation  shall  be  by  some  properly 
qualified  agent  or  agents  designated  by  the  Department  of 
State,"  etc. 

It  is  clear  that  section  5546, in  speaking  of  "a  convenient 
State  or  Territory,"  did  not  include  the  Philippine  Islands, 
and  it  is  equally  clear  that  the  specific  amendments,  which 
do  not  alter  the  words  "convenient  State  or  Territory,"  and 
indicate  no  intent  beyond  including  consular  courts  among 
the  courts  of  the  United  Stjites  whose  convicts  were  intended 
to  be  provided  for,  contain  nothing  from  which  it  can  be 
inferred  that  the  Philippine  Islands  were  in  contemplation. 

It  is  equally  clear  that  section  5540,  amended  or  not 
amended,  contains  nothing  to  indicate  that  Congress  was 
considering  the  home  or  domicile  of  the  convict  in  provid- 
ing for  his  cx)nfinement  in  a  suitable  jail  or  penitentiary. 

The  Philippine  organic  act  (section  1)  contains  the  fol- 
lowing: 

"The  provisions  of  section  eighteen  hundred  and  ninety- 
one  of  the  Revised  Stiitutes  of  eighteen  hundred  and 
seventy -eight  shall  not  apply  to  the  Philippine  Islands." 

The  section  referred  to  is  the  one  extending  the  Consti- 
tution and  laws  to  the  Territories. 
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For  these  reasons,  I  am  of  opinion  that  there  is  no  war- 
rant of  law  for  confining  the  murderer  referred  to  in  a  Fili- 
pino prison,  and  this  makes  it  unnecessary  to  answer  the 
other  question. 

Respectfully, 

P.  C.  KNOX. 
The  Secretaby  of  State. 


ENTRY  OF  GOODS  BEARING  FOREIGN  TRADE-MARK. 

The  importation  into  the  United  States  of  an  article  bearing  the  genuine 
trade-mark  of  the  maker,  by  an  importer  who  is  not  the  owner  of  the 
trade-mark,  is  not  forbidden  by  section  11  of  the  tariff  act  of  July  24, 
1897  (30  Stat.,  207),  although  such  trade-mark  has  been  properly  reg- 
istered in  the  United  States  and  all  rights  thereunder  have  been 
transferred  and  belong  to  another  party. 

The  purpose  of  that  section  is  twofold:  to  protect  the  domestic  manu- 
facturer against  encroachment  upon  his  trade-mark,  and  the  public 
from  the  imposition  of  imported  articles  assuming  domestic  names. 
It  is  the  sinmlation  or  counterfeit,  and  not  reality  or  genuineness  at 
which  the  section  is  aimed. 

Department  of  Justice, 

December  29,  1902. 

Sib:  I  have  your  favor  of  October  2, 1902,  which,  with  its 
inclosures,  states  the  following  case: 

Hamley  Brothers,  of  London,  England,  registered  in  the 
United  States  Patent  Office,  August  6,  1901,  a  trade-mark 
''Ping  Pong"  for  a  game.  Later,  March  21,  1902,  they 
transferred  their  rights  in  the  trade-mark,  in  all  territory 
belonging  to  the  United  States,  to  Parker  Brothers,  incorpo- 
rated, of  Salem,  Mass.,  by  assignment  recorded  in  the  United 
States  Patent  Office  April  7,  1902. 

In  the  same  month  Parker  Brothers,  incorporated,  recorded 
this  trade-mark  under  section  11  of  the  act  of  July  24, 1897, 
and  copies  were  sent  to  the  proper  customs  officers  at 
various  ports. 

In  the  succeeding  month.  May,  1902,  Illfelder  &  Co.,  of 
New  York,  imported  there  certain  sets  of  a  game  called 
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"Ping  Pong,"  which  Parker  Brothers,  incorporated,   re- 
quest your  Department  to  exclude  from  entry. 

You  invite  an  expression  of  my  views  whether  upon  these 
facts  the  importation  shall  be  admitted  to  entry. 

The  section  referred  to  is  in  these  woi'ds: 

''That  no  article  of  imported  merchandise  which  shall 
copy  or  simulate  the  name  or  trade-mark  of  any  domestic 
manufacture  or  manufacturer,  or  which  shall  bear  a  name 
or  mark,  which  is  calculated  to  induce  the  public  to  believe 
that  the  article  is  manufactured  in  the  United  States,  shall 
be  admitted  to  entry  at  any  custom-house  of  the  United 
States.  And  in  order  to  aid  the  oflBcers  of  the  customs  in 
enforcing  this  prohibition,  any  domestic  manufacturer  who 
has  adopted  trade-marks  may  require  his  name  and  resi- 
dence and  a  description  of  his  trade-marks  to  be  recorded  in 
books  which  shall  be  kept  for  that  purpose  in  the  Depart- 
ment of  the  Treasury,  under  such  regulations  as  the  Secre- 
tary of  the  Treasury  shall  prescribe,  and  may  furnish  to  the 
Department  fac-similes  of  such  trade-marks;  and  thereupon 
the  Secretary  of  the  Treasury  shall  cause  one  or  more  copies 
of  the  same  to  be  transmitted  to  each  collector  or  other 
proper  officer  of  the  customs." 

Its  purpose  is  twofold:  to  protect  the  domestic  manufac- 
turer against  encroachment  upon  his  trade-mark,  and  the 
public  from  the  imposition  of  imported  articles  assuming 
domestic  names. 

But  as  to  trade-marks — it  is  a  cop3%  not  an  original,  a 
simulation,  or  counterfeit,  not  realit}-  or  genuineness  at 
which  the  statute  is  aimed;  and  where  there  is  no  trade- 
mark the  name  or  mark  must,  in  itself,  be  such  as  is  ''cal- 
culated to  induce  the  public  to  believe "  that  the  article  is 
made  here. 

If,  therefore,  the  importation  in  question  bears  the  genu- 
ine trade-mark  of  Hamley  Brothers,  the  entry  should  be 
allowed. 

Very  respectfully, 

P.  C.  KNOX. 

The  Secretary  of  the  Treasury. 
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ATTORNEY-GENERAIr-OPINION. 

The  Comptroller  of  the  Treasury,  rather  than  the  Attorney-General, 
should  pans  upon  the  question  of  the  power  of  refund  and  payment 
out  of  the  Treasury  of  duty  overpaid  on  an  importation  of  merchandise. 

Opinions  of  March  26, 1901  (23  Opin.,  481),  and  July  20, 1901  (23  Opin., 
468),  followed. 

Department  of  Justice, 

Decetnler  30, 190^. 
Sir:  Your  favor  of  October  28,  1902,  submitting  the 
request  of  Faxon,  Williams  &  Faxon,  of  Buflfalo,  N.  Y., 
for  refund  of  duty  overpaid  on  mushrooms,  invites  an 
expression  of  opinion  which  it  seems  hardly  proper  or 
advisable  to  give. 

I  am  of  opinion  that  this  question,  involving  the  power 
of  refund  and  payment  out  of  the  Treasury,  should  be 
passed  upon  by  the  Comptroller  of  the  Treasury  i-ather 
than  by  myself.     (23  Opin.,  431;  id.,  468.) 

I  have  the  honor,  therefore,  to  return  the  papers  to  you 
for  the  disposition  suggested. 
Verv  respectfully, 

P.  C.  KNOX. 
The  Secretary  of  the  Treasury. 


CHINESE  SEAMEN— TRANSFER  OF  CREW— ALIEN 
LABORERS. 

The  Chinese  exchieion  laws  aiid  the  alien  contract  labor  laws  have  no 
application  to  seamen  who,  in  good  faith,  are  engaged  in  navigation, 
and  who  are  temporarily  within  a  port  of  the  United  States  for  that 
purpose.  The  transfer  of  the  Chinese  crew  of  the  Danish  steamer 
Arab  to  the  Danish  steamer  Stanley  Dollar^  and  of  a  Chinese  crew 
from  a  vessel  of  the  Pacific  Mail  Steamship  Line  to  the  steamer  Siberia^ 
of  the  same  line,  under  the  conditions  stated,  would  not  involve  a 
violation  of  either  of  those  lawn. 

Opinion  of  August  29,  1902  (ante,  p.  Ill),  adhered  to. 

Department  of  Justice, 

Decemher  31,  1902. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  December  24,  in  which  you  state  that  the  Dollar 
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Steamship  Company,  the  agent,  manager,  and  consignee  at 
the  port  of  San  Franciseoof  alineof  steamers  plying  between 
that  port  and  Hongkong,  China,  have  made  application  to 
you  for  permission  to  transfer  in  that  port  from  the  Danish 
steamer  Arah^  of  its  line,  a  crew  of  40  Chinese  persons  to  the 
Danish  steamer  Stanley  Dollar,  to  form  a  part  of  the  crew 
of  the  latter  vessel;  and  that  the  Pacific  Mail  Steamship 
Company,  operating  between  the  same  ports  a  line  of  ves- 
sels, chartered  under  the  navigation  lawai  of  the  United 
States,  has  made  a  similar  application  for  permission  to 
transfer  a  Chinese  crew  from  one  of  its  vessels  to  the  Siberia 
to  act  as  the  crew  thereof  on  the  outbound  initial  voyage  of 
said  vessel.  You  request  m}"  opinion  upon  the  following 
points: 

First,  Would  the  transfer  of  the  Chinese  crews,  permis- 
sion for  which  is  requested  b}'  the  Dollar  Steamship  Com- 
pany and  the  Pacific  Mail  Steamship  Company,  involve  a 
violation  of  the  Chinese  exclusion  laws;  and 

Second.  If  such  transfer  can  lawfully  be  made,  would  the 
employment  of  a  Chinese  crew,  engaged  abroad,  upon  the 
Siberia  on  its  initial  outward-bound  trip,  constitute  a  viola- 
tion of  the  alien  contract  labor  laws,  notwithstanding  the 
terms  of  their  employment,  since  the  Siberia  is  chartered 
under  the  navigation  laws  of  the  United  States? 

Both  of  these  questions  were  answered  by  this  Depart- 
ment on  August  29,  last,  in  an  opinion  requested  by  you  in 
the  matter  of  the  transfer  of  the  crew  of  the  City  of  Peking 
to  the  Korea,  In  that  opinion  I  held  "that  the  alien  con- 
tract labor  laws  have  no  application  to  Chinese  or  other 
foreign  seamen."  ''The  bare  landing  of  the  (Chinese)  crew 
of  the  City  of  Peking  (if  it  is  to  be  considered  a  '  landing'  at 
all)  in  order  that  they  may  reship  upon  the  Korea,  would 
not,  in  my  opinion,  violate  the  treaty  and  laws  in  relation 
to  the  exclusion  of  Chinese."  I  therefore  concluded  that 
there  was  no  legal  objection  to  permitting  the  Chinese  crews 
in  that  case  "to  come  ashore  under  proper  custody  and  safe- 
guards" for  the  purpose  of  reshipment  as  the  crew  of 
another  steamer  of  the  same  line  for  the  return  voyage.  It 
may  be  unnecessary  for  me  to  add  that  these  conclusions  had 
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reference  only  to  seamen  who  were  engaged  in  good  faith 
in  the  business  of  navigation;  for  while  the  exclusion  acts 
referred  to  have  no  reference  to-seamen,  whose  presence  in 
this  country  is  but  temporary  and  for  the  pui-poses  of  navi- 
gation, yet  it  is  obvious  that  aliens  otherwise  excluded  by 
law  can  not  be  brought  within  this  country  to  remain  here 
permanently  under  any  pretense  that  they  are  brought  here 
as  crews. 

In  this  connection  I  refer  you  to  my  opinion  given  to 
your  Department  on  September  10,  1901  (23  Opin.,  521). 
I  mention  this,  as  3'our  request  for  an  opinion  does  not  state 
any  facts  with  reference  to  the  present  applications  for 
leave  to  transfer  crews.  I  therefore  can  not  express  any 
opinion  as  to  whether  the  crews  now  under  consideration 
should  be  transferred.  This  opinion  has  no  further  purpose 
than  to  advise  you  that  this  Department  adheres  to  its  opin- 
ion of  August  29,  that  the  Chinese  exclusion  laws  and  the 
alien  contract  labor  laws  have  no  application  to  seamen,  who 
in  good  faith  are  engaged  in  navigation,  and  who  are  tem- 
porarily within  a  port  of  entry  for  that  purpose.  The 
application  of  these  principles  to  the  facts  of  particular 
cases  is  a  matter  of  administrative  judgment,  which  may 
involve  questions  of  fact  as  to  the  good  faith  of  the  applica- 
tion, and  upon  such  exercise  of  judgment  I  am  not  called 
to,  and  therefore  do  not,  express  any  opinion. 

I  find  nothing  in  the  cases  of  Fok  Yung  Yo  v.  U.  S,  (185 
U.  S.,  296)  and  Lee  Oon  Yung  v.  IT,  S.  (185  U.  S.,  306)  in 
conflict  with  the  views  above  stated.  These  ca^es  have  refer- 
ence to  Chinese  laborers  who  came  to  the  United  States  as 
passengers,  and  therefore  have  no  application  to  cases  of 
Chinese  seamen. 

The  papers  with  your  letter  of  transmittal  are  herewith 
returned. 

Respectfully, 

JAMES  M.  BECK, 

Acting  Attomeif- General. 

The  Secretary  of  the  Treasury. 
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ATTORNEY-GENERAL— OPINION. 

The  Attorney-General  declines  to  express  an  opinion  upon  the  question 
whether  the  joint  resolution  of  July  1,  1902  (32  Stat.,  750),  constru- 
ing the  pension  act  of  June  27,  1890  (26  Stat.,  182),  has  any  retro- 
active forc^,  for  the  reason  that  the  question  is  not  predicate  upon 
an  actual  case  arising  in  the  Interior  Department,  and  for  the  further 
reason  that  that  Department  has  an  officer  clothed  with  authority 
to  determine  questions  of  that  nature,  in  the  first  instance,  coming 
up  on  ap])eal  from  the  Pension  Bureau. 

Department  of  Justice, 

January  2,  1903. 
Sir:  Your  request  of  July  12,  and  subsequent  correspond- 
ence, submit  for  my  opinion  the  question  whether  the  joint 
resolution  approved  July  1,  1902,  construing  the  pension 
act  of  June  27,  1890,  has  a  retroactive  force. 

It  does  not  appear  that  this  question  is  predicated  on  an 
actual  case  which  has  arisen  in  your  Department,  although 
there  is  among  the  papers  submitted  a  statement  of  a  pro 
forma  case  which  does  not  refer  to  any  particular  individual. 
Upon  this  ground  I  must  respectfully  decline  to  comply 
with  your  request  (19  Opin.,  332;  20  Opin.,  536;  21  Opin., 
109;  id.,  568),  and  on  the  further  ground  that  it  seems  in 
the  organization  of  your  Department  an  officer  thereof  is 
clothed  with  authority  to  determine  questions  of  this  nature, 
in  the  first  instance  at  least,  coming  up  on  appeal  from  the 
Pension  Bureau. 

Very  respectfully, 

JOHN  K.  RICHARDS, 
Acting  Atiomunf'  Grru^raL 
The  Skcretary  ov  thk  Interior. 


CUSTOMS  LAWS-COLLECTION  OF  DUTY  ON  GOODS  PROHIB- 
ITED FROM  ENTRY. 

Tlie  Treaaury  Department  is  not  required  by  the  statutes  to  levy  and 
collect  duty  or  its  cijuivalent  on  goods,  the  importation  of  which  is 
specifically  and  absolutely  prohibited. 

Department  of  Justice, 

January  6^  1903. 
Sir:  Your  letter  of  August  18,  1902,  refers  to  certain 
decisions  of  the  courts  {Gray  v.  United  States^  113  Fed. 
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Rep.,  213;  Baldwvn  v.  United  States^  Id.,  217),  and  to  an 
opinion  of  my  own  dated  March  12,  1902,  and  proceeds  to 
call  my  attention  to  the  case  of  McLane  v.  ITnited  States^  6 
Pet,  427,  in  which  it  was  held  that — 

"In  point  of  law,  no  duties,  as  such,  can  legally  accrue 
upon  the  importation  of  prohibited  goods;  they  are  not 
entitled  to  entry  at  the  custom-house  or  to  be  1x)nded. 
They  are  ipso  facto  forfeited,  by  the  mere  act  of  importa- 
tion. *  *  *  It  is  impossible,  in  a  legal  sense,  to  sustain 
the  argument,  that  the  importation  could  be  deemed  inno- 
cent, and  the  Government  could  be  entitled  to  duties,  as  upon 
a  lawful  importation.  It  was  entitled  to  the  whole  property, 
by  way  of  forfeiture;  and  to  nothing  by  way  of  duties." 

Thereupon  you  ask  my  opinion  on  the  following  questions: 

1.  Whether  the  Treasury  Department  is  required  by  the 
statutes  to  levy  and  collect  duty  or  its  equivalent  on  pro- 
hibited goods — by  which  you  refer  to  goods  the  impoilation 
of  which  is  specifically  and  absolutely  prohibited.  I  answer 
this  question  in  the  negative. 

2.  Whether  in  all  other  cases  of  seizure  for  violation  of 
the  customs  revenue  laws  the  Department  is  authorized  to 
levy  and  collect  a  fine  equivalent  to  and  in  lieu  of  duty,  and 
treat  the  collection  as  a  fine,  or  to  levy  and  collect  duty  and 
to  account  for  the  collection  as  duty.  As  to  your  second 
query,  I  must  respectfully  request  a  specific  statement  of 
"all  other  cases  of  seizure"  to  which  you  refer  before  I 
give  my  opinion. 

Very  respectfully, 

P.  C.  KNOX. 
The  Secretary  of  the  Treasury. 


AWARD  OF  CONTRA(?T  FOR  COAL  FOR  POST-OFFICE 
DEPARTMENT. 

Section  412,  Revised  Statutes,  does  not  prohibit  the  Postmaster-General 
from  awarding  a  contract  for  furnishing  coal  for  his  Department  to  a 
firm,  it  being  the  lowest  bidder,  one  of  the  members  of  which  is  an 
officer  of  that  Department;  but  if  the  contract  was  one  for  "carrying 
the  mail,**  it  clearly  would  be  within  the  general  prohibition  of  that 
section. 
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Nor  does  section  1783,  Revised  Statutes,  prevent  tlie  awarding  of  such 
contract  to  the  firm,  if  the  officer  does  not  "act  as  an  officer  or  agent 
of  the  United  States"  with  reference  to  the  purchase  of  the  coal. 
That  section,  being  quasi-penal  in  character,  must  be  strictly  construed ; 
and,  under  such  construction,  a  partner  can  not  be  held  to  be  an 
"agent,''  for  he  is  a  principal,  and  the  act  is  essentially  the  act  of 
principals. 

While  there  is  no  statute  forbidding  the  Postmaster-General  from  award- 
ing the  contract  to  such  firm,  he  is  under  no  legal  obligation  to  do  so. 
As  the  question  of  the  acceptance  of  any  bid  is  a  matter  of  administra- 
tive judgment  and  discretion,  the  Attorney-General  is  without  authority 
or  obligation  to  express  an  opinion  with  reference  to  it. 

Department  of  Justice, 

Jamiary  15^  1903. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  j^our 
letter  of  the  8th  instant,  in  which  you  ask  my  opinion  as  to 
whether  you  can  award  a  contract  for  the  purchase  of  coal 
for  the  use  of  your  Department  under  the  following  circum- 
stances: 

On  December  30,  1902,  scaled  proposals  were  invited  for 
furnishing  the  Post-Office  Department  with  bituminous  coal 
for  the  remainder  of  the  fiscal  year  ending  June  30,  1903. 
An  advertisement  was  placed  therefor  in  three  Washington 
papers,  and  a  typewritten  copy  thereof  was  sent  to  about 
twenty-two  coal  dealers.  Four  bids  were  submitted  in 
response  thereto,  the  lowest  being  that  of  Machen  Brothers, 
who  propose  to  furnish  2,000  tons  (the  amount  probably 
needed  by  the  Department  for  the  balance  of  the  present 
fiscal  year)  for  ^5.75,  which  is  $2.55  per  ton  cheaper  than 
the  next  lowest  bid.  You  state  that  the  proposal  is  properly 
executed,  and  that  no  question  has  arisen  in  this  respect. 
The  fact  is  presented,  however,  that  the  firm  of  Machen 
Brothers  is  composed  of  William  A.  Machen  and  August  W. 
Machen,  the  latter  being  Superintendent  of  Free  Delivery 
in  the  Post-Office  Department. 

The  question  thus  submitted  involves  a  construction  of 
the  following  sections  of  the  Revised  Statutes: 

"Sec.  412.  No  person  employed  in  the  Post-Office  De- 
partment shall  become  interested  in  any  contract  for  carry- 
ing the  mail,  or  act  as  agent,  with  or  without  compensation, 
for  any  contractor  or  person  offering  to  become  a  contractor, 
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in  any  business  before  the  Department;  and  any  person  so 
offending  shall  be  immediately  dismissed  from  office,  and 
shall  be  liable  to  pay  so  much  money  as  would  have  been 
realized  from  said  contract,  to  be  recovered  in  an  action 
of  debt,  for  the  use  of  the  Post-Office  Department." 

"Sec.  1783.  No  officer  or  agent  of  any  banking  or  other 
commercial  corporation,  and  no  member  of  any  mercantile 
or  trading  firm,  or  person  directlj'-  or  indirectly  interested 
in  the  pecuniary  profits  or  contracts  of  such  corporation  or 
firm,  shall  be  employed  or  shall  act  as  an  officer  or  agent  of 
the  United  States  for  the  transaction  of  business  with  such 
corporation  or  firm;  and  every  such  officer,  agent,  or  mem- 
ber, or  person,  so  interested,  who  so  acts,  shall  be  impris- 
oned not  more  than  two  years,  and  fined  not  more  than  two 
thousand  dollars  nor  less  than  five  hundred  dollars." 

In  my  judgment,  section  412  does  not  forbid  you  from 
awarding  the  contract  to  the  firm  of  Machen  Brothers.  If 
the  contract  was  one  "for  carrying  the  mail"  it  would 
clearly  be  within  the  general  prohibition  which  forbids  any 
employee  of  the  Post-Office  Department  from  having  any 
interest  in  such  a  contract.  Congress  did  not  see  fit,  how- 
ever, to  apply  such  general  prohibition  to  every  kind  of  a 
contract,  but  limited  its  inhibition  to  the  special  kind  of 
contract  above  referred  to.  It  did,  however,  prohibit  any 
employee  from  acting  *'as  agent,  with  or  without  compen- 
sation, for  an}^  contractor  or  person  offering  to  become  a 
contractor ,  in  any  business  before  the  Department." 

The  statute  is  in  derogation  of  common  right,  and  is  quasi- 
penal  in  character.  It  provides  for  the  immediate  dismissal 
of  any  post-office  employee  who  does  act  as  such  agent, 
and* subjects  him  to  a  heavy  liability.  It  must,  therefore, 
be  strictly  construed.  Under  such  construction  a  partner 
can  not  be  held  to  be  an  "agent,"  for  he  is  a  principal,  at 
least  in  makmg  a  joint  bid  for  a  contract.  The  act  is  essen- 
tially the  act  of  principals.  Without  deciding  thata  partner 
could  not  act  as  the  "agent,"  within  the  meaning  of  the  act 
of  Congress,  for  the  firm  of  which  he  is  a  member  in  the 
transaction  of  business  before  your  Department,  I  am  of  the 
opinion  that  the  mere  joinder  with  his  partner  as  principals 
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in  a  bid  f or  a  contiUct  does  not  make  him  such  "agent," 
and  section  412  does  not  apply. 

Referring  to  Revised  Statutes,  section  1783,  you  do  not 
state  in  your  letter  the  exact  nature  of  Mr.  Machen's  duties, 
except  that  he  is  General  Superintendent  of  the  Free-Deliv- 
ery System.  I  assume,  for  the  purposes  of  this  opinion, 
that  he  has  no  official  relation  "with  the  purchase  of  coal  for 
the  use  of  the  Department,  and  if  this  be  the  fact,  section 
1783  is  inapplicable,  for  Mr.  Machen  as  such  superintendent 
does  not  "act  as  an  officer  or  agent  of  the  United  States" 
with  reference  to  such  purchase  of  coal. 

The  general  qucvstion  as  to  the  right  of  executive  officei's 
to  contract  as  principals  with  the  Government  was  discussed 
by  Attorney-General  WillianLS  in  an  opinion  (140pin.,  483) 
in  which,  after  referring  to  sections  1781  and  1782,  he  says 
(p.  484): 

"But  there  is  not  in  the  statutes  any  general  prohibition 
which  prevents  executive  officers  from  contracting  directly 
with  the  Government,  as  principals,  in  matters  entirely 
separate  from  their  offices  and  in  no  way  connected  with 
the  performance  of  their  duties  as  officers  of  the  Govern- 
ment; nor  are  they  forbidden  to  be  connected  with  such 
contracts,  after  they  are  procured,  by  acquiring  an  interest 
in  them.  And  here  there  is  a  marked  difference  made  in 
the  legislation  of  Congress  between  the  members  of  that 
body  and  the  executive  officers  of  the  Government.  Both 
classes  come  under  the  prohibition  of  the  laws  above  cited. 
But  in  the  act  of  1808  (2  Stat.,  484;  Rev.  Stats.,  sec.  3739), 
which  strictly  prohibits  all  interest  in,  and  all  connection, 
as  principals,  with  Government  contracts,  Members  of  Con- 
gress and  Delegates  only  are  mentioned  as  coming  within 
the  intention. 

"From  this  statement  it  is  clear  that  it  has  not  been  the 
purpose  of  Congress  to  prohibit  executive  officers  in  general 
from  being,  as  principals,  connected  with  Government  con- 
ti-acts,  nor,  except  as  al)ove  pointed  out,  from  acquiring 
interests  in  them.  There  is  not  in  the  stjitutes  any  such 
prohibition  applying  to  United  States  pension  agents." 

While  1  am,  for  the  reasons  stated,  of  the  opinion  that 
you  are  not  forbidden  by  any  statute  from  awarding  the 
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contract  under  consideration  to  the  lowest  bidder,  I  must 
not  be  understood  as  advising  you  that  3^ou  are  under  any 
legal  obligation  to  do  so.  I  know  of  no  law  which  requires 
you  to  award  a  contract  of  this  character  to  the  lowest  bid- 
der. The  acceptance  of  any  bid  is  a  matter  of  administra- 
tive judgment  and  discretion,  and  you  are  at  liberty,  for 
any  reason  that  in  your  judgment  is  to  the  public  interest, 
to  disregard  any  bid.  The  matter  is  one  of  administrative 
judgment  and  discretion,  and  as  such  I  am  without  either 
authority  or  obligation  to  express  any  opinion  with  refer- 
ence to  it. 

Respectfully, 

P.  C.  KNOX. 
The  Postmaster-General. 


STATUTORY   CONSTRUCTION— CHINESE   EXCLUSION    LAWS. 

Section  2  of  the  act  of  April  29,  1902  (32  Stat,  176),  which  empowers 
the  Secretary  of  the  Treasury,  with  the  approval  of  the  President,  to 
appoint  such  agents  as  he  may  deem  necessary  for  the  efficient  execu- 
tion of  the  Chinese  treaty  and  Chinese  exclusion  laws,  does  not  repeal 
by  implication  the  provisions  of  the  various  previous  acts  in  relation 
to  the  exclusion  of  Chinese,  vesting  in  the  collector  of  customs  and  his 
deputies  the  power  to  enforce  the  provisions  of  those  laws,  but  is  to 
be  regarded  as  additional  legislation  on  the  subject  and  in  harmony 
therewith. 

The  agents  to  be  appointed  by  the  Secretary  of  the  Treasury  under  the 
above-named  act  are  not  to  supersede  the  collectors  in  the  perfonnance 
of  their  duties  regarding  the  admission  of  Chinese,  but  constitute  an 
additional  force  to  act  in  co-operation  with  them  in  securing  an  effective 
enforcement  of  the  law. 

Repeals  by  implication  are  never  favored.  There  must  be  a  positive 
repugnancy  between  the  old  and  the  new  law  to  work  an  implied 
repeal.     If  possible,  the  two  laws  should  stand  together. 

Department  of  Justice, 

January  ^i,  1903. 
Sir:  In  your  letter  of  December  4,  1902,  you  state  that 
various  provisions  of  the  Chinese  exclusion  laws  designate 
the  collectors  of  customs  at  the  ports  of  entry  as  the 
administrative  officer  responsible  for  the  enforcement  of 
law  respecting  the  aduiission  of  Chinese  persons  into  the 
United  States.     For  instance,  sections  3  and  4  of  the  act  of 
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1882,  as  amended  by  the  act  of  1884,  impose  certain  duties 
upon  collectors  of  customs  acting  in  person  or  by  deputy, 
and  section  12  of  the  act  of  September  13,  1888  (25  Stat., 
478),  provides — 

"That  before  any  Chinese  passengers  are  landed  from 
any  such  vessel,  the  collector,  or  his  deputy,  shall  proceed 
to  examine  such  passengers,  etc. ;  and  no  passenger  shall  be 
allowed  to  land  in  the  United  States  from  such  vessel  in 
violation  of  law;  and  the  collector  shall  in  person  decide  all 
questions  in  dispute  with  regard  to  the  right  of  any  Chinese 
passenger  to  enter  the  United  States."     *     *     * 

You  also  refer  to  section  2  of  the  act  of  April  29,  1902 
(32  Stat.,  176),  providing— 

'^  That  the  Secretary  of  the  Treasury  is  hereby  authorized 
and  empowered,  *  *  *  with  the  approval  of  the  Presi- 
dent, to  appoint  such  agents  as  he  may  deem  necessary  for 
the  efficient  execution  of  said  treaty  and  said  acts." 

You  ask  for  an  expression  of  my  opinion  on  the  question 
whether  the  language  last  quoted  can  properly  be  consid- 
ered such  a  repeal  of  the  provisions  of  the  various  acts  in 
relation  to  the  exclusion  of  Chinese,  of  which  section  12  of 
the  act  of  1888  is  an  example,  as  to  authorize  the  appoint- 
ment by  you,  with  the  approval  of  the  President,  of  agents 
to  perform  the  duties  assigned  heretofore  under  authority 
of  law  to  collectors  of  customs. 

The  principle  upon  which  the  question  depends  is  that  of 
repeal  by  implication,  which  is  never  favored.  The  rule  of 
construction  is  that  there  must  be  a  positive  repugnancy  be- 
tween the  old  and  new  law  to  work  an  implied  repeal,  and 
that  if  possible  the  two  laws  should  stand  together. 

Applying  these  tests  to  the  act  of  1902,  it  seems  to  me 
that  section  2  of  that  act  is  not  intended  to  take  the  place 
of  section  12  of  the  act  of  1888  and  similar  provisions,  but 
is  to  be  regarded  as  additional  legislation  on  the  subject 
in  harmony  with  and  complementing  the  earlier  provi- 
sions of  law.  There  is  nothing  repugnant  between  the 
tenns  of  the  new  act  and  those  of  former  acts;  the  agents 
to  be  appointed  by  the  Secretary  of  the  Treasury  are  not 
to  supersede  the  collectors  of  customs  in  the  performance 
of  their  duties  regarding  the  admission  of  Chinese.     They 
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constitute  an  addition  to  your  force,  and  are  to  act  in  co- 
operation with  the  collectors  and  other  officers  dealing  with 
this  subject,  in  order  to  secure  eflfective  enforcement  of  the 
law.  My  answer  to  your  inquiry  must  accordingly  be  in 
the  negative. 

Very  respectfully, 

P.  C.  KNOX. 
The  Secretary  of  the  Treasury. 


LOTTERY— GIFT  ENTERPRISE— SCHEME  OF  OHA.NCE. 

The  contracts  iasued  by  the  Home  Co-operative  Company  of  Kansas 
City,  Mo.,  provide  for  the  payment  of  a  membership  fee  of  $3,  and 
succeeding  monthly  payments  of  $1.35,  $1  of  which  is  to  be  credited 
to  the  party  paying  the  same  and  applied  on  the  installment  purchase 
of  a  home,  the  company  agreeing  that  whenever  the  sum  of  $50  shall 
have  ac^cumulated  from  these  monthly  payments,  and  from  such  pay- 
ments on  each  like  contract  subsequently  issued,  the  contract  having 
the  lowest  number  nol  then  matured  shall  be  deemed  to  have  matured, 
and  the  owner  thereof  shall  be  entitled  to  an  installment  of  f  50  per 
month  to  be  applied  on  the  payment  of  a  home  for  such  owner,  until 
11,000  has  been  paid,  when  such  contract  shall  be  deemed  to  be  fully 
performed.  After  the  maturity  of  a  contract,  the  monthly  payments 
are  increased  to  $5.35,  $5  of  which  is  to  be  placed  to  the  credit  of  the 
party  purchasing  the  home;  and  when  the  amounts  so  paid  aggregate 
|1,000,  less  the  amount  such  owner  has  to  his  credit  at  the  maturity 
thereof,  then  the  lien  of  the  company  on  the  property  is  discharged 
and  the  title  thereto  vests  in  tlie  owner  of  the  contract.  Each  con- 
tract is  to  be  numljered  in  the  order  of  its  acceptance  and  given  the 
numl)er  next  higher  than  the  contract  last  made,  the  benefits  of  each 
contract  beginning  in  numerical  order  after  the  fulfillment  of  the  con- 
tracts of  lower  number. 

Held,  That  the  plan  is  a  ''gift  enterprise  or  scheme  for  the  distribution 
of  money  by  chance,"  within  the  meaning  of  section  3894,  Revised 
Statutes,  as  amended  September  19,  1890  (26  Stat.,  465),  and,  as  such, 
the  Postmaster-General  is  authorized,  under  sections  3929  and  4041, 
Revised  Statutes,  to  exclude  from  the  mails  all  matter  connected  with 
such  business. 

As  the  numl^r  given  a  contract  when  issued,  and  not  the  date  of  issue, 
determines  its  value,  a  contract  bearing  a  low  number  will  be  much 
more  valuable  than  one  bearing  a  high  number;  and  it  being  largely 
a  matter  of  chance  which  contract  will  receive  the  lowest  number, 
and  consequently  be  of  greater  value,  the  elements  of  a  lottery  are 
clearly  discernible  in  the  scheme. 
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Department  of  Justice, 

Janxuiry  22,  190S. 

Sir:  1  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  May  9,  1902,  with  its  inclosurea,  in  which  y^ou 
request  my  opinion  whether  the  plan  and  methods  of  busi- 
ness of  the  Home  Co-operative  Company,  of  Kansas  City, 
Mo.,  are  such  as  to  authorize  the  Postmaster-General  to 
forbid  the  use  of  the  mails  in  such  business,  as  provided  in 
Revised  Statutes,  sections  3929  and  4041,  as  amended  (26 
Stat,  466). 

These  sections,  with  section  3894,  as  amended,  forbid  the 
use  of  the  mails  for  mail  matter  *' conveying  any  lottery,  so- 
called  gift  concert,  or  similar  enterprise  offering  prizes 
dependent  upon  lot  or  chance,  or  conveying  schemes  devised 
for  the  purpose  of  obtaining  money  or  property  by  false 
pretense^,''  or  ''any  lottery,  gift  enterprise,  or  scheme  for 
the  distribution  of  money  or  any  real  or  personal  property 
by  lot,  chance,  or  drawing  of  any  kind,"  or  '*  covering  any 
other  scheme  or  device  for  obtaining  money  or  property  of 
any  kind  through  the  mails  by  means  of  false  or  fraudulent 
pretejuHej<^  representations,  or  promises,"  and  sections  3929 
and  4041  authorize  the  Postmaster-General  to  prevent  the 
delivery  of  any  registered  letter  or  the  payment  of  money 
orders  to  persons  engaged  in  such  business,  and  the  ques- 
tion submitted  is  whether  the  business  of  this  company  is 
of  the  character  here  described. 

The  Home  Co-operative  Company-  is  a  copartnership.  In. 
the  contract  issued  by  the  company  it  is  provided  that — 

"The  parties  of  the  first  part  (the  company)  shall  num- 
ber this  contract  in  the  order  of  its  acceptance,  which  shall 
be  the  next  number  higher  than  the  contract  last  made  by 
the  parties  of  the  first  part  of  like  kind  with  anyone,  and 
the  hetiefts  (fthln  contract  shall  begin  In  Us  numerical  order 
after  the  fulfilment  of  the  contracts  of  Imcer  numher  and 
according  to  the  plan  of  co-operation  of  the  party  of  the 
first  part,  as  further  described  herein. 

"The  party  of  the  sei^ond  pail  shall  pay  to  the  parties  of 
the  first  part  the  sum  of  three  dollars  (^3.00)  as  a  member- 
ship fee,  and  shall  pay  on  this  contract  the  sum  of  one  dollar 
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and  thirty-five  cents  each  month,  on  or  before  the  10th  day 
thereof;  one  dollar  of  which  sum  shall  be  kept  and  credited 
to  the  account  of  the  party  of  the  second  part  and  applied 
on  the  installment  purchases  of  homes  according  to  the 
co-operative  plan  aforesaid;  ten  cents  of  said  sum  shall  be 
kept  as  a  reserve  fund  to  meet  contingent  liabilities  of  the 
parties  of  the  first  part  in  performing  these  contracts,  and 
twenty-five  cents  shall  be  taken  to  defray  the  expenses  and 
for  the  compensation  of  the  parties  of  the  first  part. 

'*  Whenever  there  shall  be  accumulated  by  the  parties  of 
the  first  part  the  sum  of  fifty  dollars  from  the  payment  of 
the  sum  of  one  dollar  on  this  and  like  contracts  made  sub- 
sequent to  this  contract,  ^A6'  contract  having  said  lowest  nurn- 
her  not  th^i  matured^  shall  he  de^mied  to  liave  matured^  to- 
wit^  the  owner  of  the  contract  ha/oing  the  said  lowest  nxna- 
her  shaU  he  entitled  to  an  instalhnefit  sum  of  fifty  dollars  pei* 
months  to  be  applied  on  the  payment  of  a  home  for  such  con- 
tract owner,  until  the  sum  of  one  thousand  dollars  ($1,000.00) 
.'  ii  ill  in  this  manner  be  paid,  which  shall  continue  with  each 
maturing  contract  until  this  contract  shall  mature  and  the 
like  sum  paid.  When  the  said  sum  of  one  thousand 
dollars  ($1,000.00)  shall  be  paid  for  the  benefit  of  the  part}^ 
of  the  second  part,  then  this  contract  on  the  part  of  the 
parties  of  the  first  part  shall  be  fully  performed. 

*  «  «  «  « 

''And  the  party  of  the  second  part  shall  pay  to  the  parties 
of  the  first  part  the  sum  of  five  dollars  and  thirt3'-five  cents 
($5.35)  on  or  before  the  10th  day  of  each  month;  twenty- 
five  cents  ($0.25)  of  which  sum  shall  be  for  the  expense  of 
the  parties  of  the  first  part  in  looking  after  said  property, 
and  the  ten  cents  ($0.10)  to  be  placed  in  the  reserve  fund  as 
aforesaid;  said  sum  of  five  dollars  ($5.00)  shall  be  put  to 
the  credit  of  the  party  of  the  second  part,  and  shall  go  to 
pay  off  obligations  of  the  parties  of  the  first  part  for  homes, 
as  aforesaid. 

"  When  the  monthly  payments  of  five  dollars  ($5.00)  shall 
aggregate  the  sum  of  one  thousand  dollars  ($1,000.00),  less 
the  amount  the  second  party  has  to  his  credit  before  matu- 
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rity,  then  the  lien  of  the  parties  of  the  first  part  shall  be 
discharged  and  title  to  said  property  shall  vest  in  the  party 
of  the  second  part." 

It  will  be  noticed  that  the  number  given  the  contract 
when  it  is  issued,  and  not  the  date  of  its  issue,  determines 
the  time  and  order  of  its  maturity.  The  lower  the  number 
of  the  contract,  the  greater  its  value  and  desirability;  there- 
fore the  number  oa,ch  contract  happens  to  receive  really 
determines  its  value. 

The  memorandum  in  reference  to  the  plan  and  methods 
of  this  company,  submitted  by  the  Assistant  Attorney- 
General  for  the  Post-Office  Department,  contains  the  fol- 
lowing: 

"The  greatest  number  of  contracts  issued  by  this  com- 
pany during  any  period  of  three  consecutive  days,  up  to  the 
date  of  the  examinations  of  its  books  and  records,  was  267, 
covering  applications  of  over  160  patrons,  from  Kansas 
City,  Mo.,  to  Spokane,  Wash.  It  was  learned  also  that 
applications  came  straggling  in  from  thirty  to  forty  days 
after  their  date.  Now,  if  this  company  were  to  write 
during  the  first  month  267,  or  a  greater  number  of  con- 
tracts, and  should  issue  no  more  thereafter,  contract  No.  1 
would  mature  immediately,  while  the  last  one  issued  would 
not  mature  until  many  years  later.  The  actuary  of  this 
company  states  that  he  has  taken  50  contracts  and  figured 
the  result  on  this  basis,  and  found  that  while  contract  No.  1 
would  mature  the  second  month,  contract  No.  46  would  not 
mature  until  SO^'y  years  thereafter;  and  that  while  contract 
holder  No.  1  would  have  completed  paying  for  his  home  in 
16|  years  after  the  last  man  started,  the  last  man  would  be 
a  patron  of  the  company  about  28  3^eai*s  longer." 

It  is  incontrovertible  that  contract  No.  1,  mentioned  in 
the  above  illustration,  would  be  much  more  valuable  than 
contract  No.  46.  It  is  equally  incontrovertible  that  it 
would  be  largely  a  matter  of  chance  which  of  fifty  applica- 
tions received  at  the  same  time  would  receive  the  lowest 
number.  The  elements  of  a  lottery  are  therefore  clearly 
discernible  in  this  scheme,  for  there  is  a  prize  and  a  condi- 
tion paid  for  a  chance  to  obtain  that  prize. 
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An  original  action  in  the  nature  of  quo  warranto  was 
brought  in  the  supreme  court  of  the  State  of  Nebraska  to 
annul  the  corporate  existence  of  the  Nebraska  Horae  Com- 
pany, a  corporation  existing  under  the  laws  of  that  State, 
and  whose  plan  and  methods  of  business  were  almost  identi- 
cally the  same  as  the  plan  and  methods  of  business  of  the 
Home  Co-operative  Company.  On  November  19,  1902, 
judgment  of  ouster  was  entered  as  prayed.  After  review- 
ing the  contract  of  the  company,  the  court  said: 

"  Does  this  scheme  involve  the  elements  of  a  lottery  ?  To 
constitute  a  lottery  there  must  be  a  prize  offered  and  the 
payment  of  something  for  a  chance  to  obtain  it.  The 
Attorney-General  has  furnished  the  court  with  an  '  expert's 
table,'  which  is  derived  from  a  computation  based  upon  the 
issuing  of  contracts  upon  1,000  applications  received  at  the 
same  time  and  each  holder  paying  his  installments  according 
to  his  agreement.  We  do  not  understand  that  defendant's 
attorneys  deny  the  accui^acy  of  the  result  obtained  upon  the 
basis  assumed,  and  it  appears  that  the  22  holders  of  the 
lowest  numbered  contracts  would  get  their  first  installments, 
respectively,  within  the  first  twenty  month  period  after  the 
contracts  were  made,  and  would  receive  the  full  sum  of 
$1,000  within  the  next  twenty  month  period  thereafter, 
whereas  the  holder  of  contract  nmnbered  1000,  although 
making  his  payments  monthly,  would  not  have  any  return 
from  his  investment  until  more  than  seventy  years  from  the 
time  he  took  his  contract  and  began  payment.  The  advan- 
tage of  the  fortunate  holder  of  the  early  number  is  mani- 
fest. To  obtain  such  a  preference  is  to  obtain  something 
of  value.  'It  is  idle  to  say  that  a  sum  or  an  obligation  for 
a  sum  due  and  payable  to-day,  or  at  an  early  day,  is  of  no 
more  value  than  an  obligation  for  an  equal  amount  without 
interest  payable  at  a  remote  and  indefinite  time.'  {McDon- 
ald V.  United  States^  12  C.  C.  A.,  144.)  The  question  then 
is  whether  the  element  of  chance  enters  into  the  scheme  by 
which  one  contract  holder  obtains  this  advantage  over 
another.  The  contracts  are  to  be  '  numbered  and  dated  in 
regular  numerical  order  as  applications  are  received  at  the 
home  office.'    The  applicant  must  take  his  chances  as  to 
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how  many  applications  may  be  received  at  the  same  time 

that  his  is  received,  and,  if  there  are  several  at  the  same 

time,   he  must  take  the  chance  of  preference  over  other 

applications  received  with  his. 

«  *  *  «  « 

'*  The  suggestion  that  the  applicant  will  know  the  number 
of  his  contract  before  he  accepts  it  and  if  not  satisfied  may 
reject  the  contract,  is  without  merit.  Bj^  his  application 
he  agrees  to  accept  the  contract  and  he  is  presumed  to  know 
the  terms  of  the  contract  before  he  makes  the  application. 
The  suggestion  is  predicated  upon  the  idea  that  he  will  not 
perform  the  agreement  that  he  has  made  in  his  applica- 
tion, but  will  forfeit  the  fee  '  for  registering  and  issuing 
each  application  and  contract '  and  so  risk  only  the  $3.  If 
that  is  the  proper  construction  of  the  contract  the  result  is 
the  same.  It  involves  the  payment  of  $3  for  the  chance  of 
obtaining  an  early  number." 

In  this  opinion  I  concur.  The  similar  scheme  of  the 
Home  Cooperative  Company  may  not  be  in  a  strict  techni- 
cal sense  a  lottery,  but  is  a  "gift  enterprise  or  scheme  for 
the  distribution  of  money  by  *  *  *  chance,"  and  as  such 
you  are  justified  in  excluding  it  from  the  mails. 

This  view  of  the  case  makes  it  unnecessary  for  me  to  deter- 
mine whether  the  business  is  also  "  a  scheme  for  obtaining 
money  or  property  of  any  kind  through  the  mails  by  means 
of  false  or  fraudulent  pretenses,  etc."  Fraudulent  intent  is 
generally  a  question  of  fact  and  for  the  reasons  cited  it  is 
not  necessary  for  me  to  express  any  opinion  as  to  the  good 
faith  or  bad  faith  of  the  promoters  of  this  enterprise. 
Whatever  their  intent  may  have  been,  their  scheme  in  its 
operation  offends  the  provisions  of  the  postal  laws  which 
forbid  the  use  of  the  mails  to  further  schemes  in  the  nature 
of  lotteries. 

Respectfully, 

P.  C.  KNOX. 

The  Postmaster-General. 
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IMPORTED  LEAD  BULLION— ASSAY— DRAWBACK. 

The  Attorney-General  declines  to  modify  the  views  and  conclusion  ex- 
pressed in  his  opinion  of  May  15,  1902  (ante,  p.  45),  that  paragraph 
182  of  the  tariff  act  of  July  24, 1897  (30  Stat.,  166)  requires  the  quantity 
of  metal  contained  in  imported  lead  bullion  to  be  determined  by  official 
weighing  only,  and  that  the  application  of  assay  to  lead  bullion  under 
the  current  Treasury  Regulations  for  bonded  smeltere  and  refiners  is 
without  warrant  of  law. 

The  statutory  percentages  of  refined  metal  for  exportation  may  not 
properly  be  made  up  of  ''such  portions  of  metals  as  the  importer  may 
determine.'' 

Department  of  Justice, 

January  26,  1903. 

Sir:  Your  letter  of  January  7  suggests,  in  effect,  the 
reconsideration  of  my  opinion  of  May  15,  last,  relative  to  lead 
bullion,  in  the  light  of  additional  facts  submitted  on  behalf 
of  parties  in  interest. 

I  have  carefully  considered  the  various  statements  made, 
but  am  unable  to  perceive  valid  reasons  for  modifying  the 
views  and  conclusion  which  1  expressed  in  that  opinion.  It 
makes  no  particular  difference  that  some  importations  of 
lead  bullion  or  base  bullion  run  lower  in  the  percentage  of 
lead  and  higher  in  that  of  antimony  than  the  average,  which 
shows  96  per  cent  or  more  of  lead.  The  bond  for  the 
amount  of  duty,  which  is  necessarily  determined  by  gross 
weight  under  an  enumeration  eo  runnine  (paragraph  182, 
tariff  act  of  1897),  may  be  liquidated  on  the  exportation  of 
90  per  cent  of  the  metal  contents  ("the  amount  of  imported 
metal,"  sec.  29  of  said  act),  whether  consisting  of  one  or 
more  metals  beside  the  lead. 

If  I  correctly  understand  your  specific  inquiry,  whether 
the  statutory  percentage  for  exportation  may  not  properly 
be  made  up  of  '•'such  portions  of  metals  imported  as  the 
importer  may  determine,"  this  affirmation  of  my  previous 
opinion  requires  an  answer  in  the  negative.  If  it  should  be 
urged  by  parties  in  interest,  against  the  present  construction 
of  the  law,  that  it  involves  onerous  or  impracticable  results, 
they  should  be  remitted  to  Congress. 
Very  respectfully, 


P.  C.  KNOX. 


The  Secretary  of  the  Treasury. 
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ARMY  OFFICER-JURISDICTION— CIVIL  COURTS— MILITARY 

COURTS. 

An  officer  in  the  Army  of  the  United  States  who,  while  operating  in  the 
Philippines  during  the  insurrection  in  those  islands,  and  while  the 
government  of  military  occupation  was  in  force  therein,  committed  an 
offense  against  a  native  of  those  islands,  was  amenable  only  to  the 
laws  of  war,  and  can  not  be  tried  by  the  civil  courts  of  those  islands 
or  of  the  United  States;  and,  having  left  the  military  service,  he  can 
not  now  be  tried  for  the  offense  by  a  military  court. 

A  court  martial  has  no  jurisdiction  over  an  officer  after  he  has  left  the 
service,  and  a  military  commission  has  no  jurisdiction  to  try  such 
officer  now  that  peace  has  been  proclaimed  in  the  Philippines. 

Department  of  Justice, 

January  26,  190S. 

Sir:  I  have  your  letter  of  November  21,  reading  as 
follows: 

"I  have  the  honor  to  transmit  herewith  the  report  of  an 
investigation  made  by  the  Judge- Advocate-General  of  the 
Army,  from  which  it  appears  that  Father  Augustine  de  la 
Pena,  the  parish  priest  at  Dumangas,  island  of  Panay,  was 
subjected  to  torture  by  an  officer  of  the  volunteer  forces, 
with  a  view  to  extort  information  in  respect  to  the  opera- 
tions of  the  insurrectionary  forces  in  that  island;  as  a  conse- 
quence of  the  administration  of  torture  the  victim  died. 

'"An  expression  of  opinion  is  requested  as  to  whether 
Capt.  Cornelius  M.  Brownell,  by  whose  order  and  under 
whose  personal  supervision  the  torture  was  administered,  is 
now  amenable  to  a  criminal  prosecution  therefor:  and  I 
remain, 

"Very  respectfully, 

"ElihuBoot, 
•'' Secretary  of  If  ar." 

It  appears  from  the  inclosures  of  your  letter  that  the 
torture  and  death  referred  to  occurred  in  the  month  of 
December,  1900,  at  Banate,  Iloilo  Province;  that  Brownell, 
was  then  captain  of  Company  D,  Twenty-sixth  Infantry, 
U.  S.  Volunteers;  that  he  is  no  longer  in  the  military  service, 
and  is  now  in  the  United  States. 

The  alleged  offense  would,  under  our  system  of  laws,  be 
either  murder  or  manslaughter,  and  under  Spanish  law 
assassination  or  homicide,  according  to  the  motives  and 
circumstances. 
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The  fact  that  it  might  be  regarded  as  a  violation  of  the 
laws  of  war  is  not  sufficient  to  prevent  it  from  being  mur- 
der or  manslaughter.  {Minnesota  v.  (hit,  13  Minn.,  341; 
6hity.  Staie,9yVM.,S5.) 

An  offense  may  be  one  against  the  State  and  at  the  same 
time  one  against  the  United  States.  In  that  instance  two 
sovereignties  are  offended  by  it.  {Coleman  v.  Tennessee^  97 
U.  S.,  518.) 

It  is  also  true  that  an  offense  may  be  one  against  the  quasi 
sovereignty  of  a  territory  and  one  against  the  United  States; 
also  that  a  crime  may  be  an  offense  under  the  rules  or  arti- 
cles which  govern  the  Army  in  peace  and  war,  at  home  and 
abroad,  and  a  different  offense  against  the  United  States,  a 
State,  or  Territory.  (6  Opin.,  416;  Winthrop's  Mil.  Law, 
2ded.,pp.  1076,  124,  396.) 

It  seems  to  be  clear  from  the  authorities  that  no  military 
court  can  now  try  Captain  Brownell. 

(1)  Because  a  court  martial  has  no  jurisdiction  since  he 
has  left  the  service  (6  Opin.,  58);  and 

(2)  Because  a  military  commission  has  no  jurisdiction  now 
that  peace  has  been  proclaimed  in  the  Philippines. 

Upon  the  ratification  of  the  treatj'-  with  Spain  on  April  11, 
1899,  the  legal  title  to  the  Philippines  was  vested  in  the 
United  States  (183  U.  S.,  176).  But  the  cession  was  com- 
pleted under  very  extraordinary  circumstances.  Instead  of 
peace,  there  existed  in  full  operation  a  powerful  insurrec- 
tion against  the  new  sovereignty,  and  the  character  or  extent 
of  this  insurrection  was  not  radically  changed  until  after 
the  commission  of  the  act  which  constituted  this  alleged 
offense. 

In  Coleman  v.  Tennessee  (97  U.  S.,  509),  Coleman  was  in- 
dicted in  the  criminal  court  for  the  district  of  Knox  County, 
Tenn.,  in  October,  1874,  for  a  murder  alleged  to  have  been 
committed  in  that  county  on  the  7th  of  March,  1865.  At 
the  time  the  offense  was  alleged  to  h^ve  been  committed  he 
was  a  regular  soldier  in  the  militar}'  service  of  the  United 
States,  and  East  Tennessee,  where  the  offense  was  alleged 
tp  have  been  committed,  was  then  occupied  by  the  armies 
of  the  United  States  as  a  military  district.     It  was  held  that 
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when  the  armies  of  the  United  States  were  in  the  enemy's 
country  the  established  militarj'^  tribunals  had,  under  the 
laws  of  war  and  statutory  authority,  exclusive  jurisdiction 
to  try  and  punish  offenses  of  every  grade  committed  by 
persons  in  the  military  service. 

The  court,  speaking  through  Mr.  Justice  Field,  said  (p. 
515): 

"Officers  and  soldiers  of  the  armies  of  the  Union  were 
not  subject  during  the  war  to  the  laws  of  the  enemy,  or 
amenable  to  his  tribunals  for  offenses  committed  by  them. 
They  were  amenable  only  to  their  own  Government,  and 
only  by  its  laws,  as  enforced  by  its  armies,  could  they  be 
punished.     *     *     * 

''  The  fact  that  when  the  offense  was  committed,  for  which 
the  defendant  was  indicted,  the  State  of  Tennessee  was  in 
the  military  occupation  of  the  Uuited  States,  with  a  military 
governor  at  its  head,  appointed  by  the  President,  can  not 
alter  this  conclusion.  Tennessee  was  one  of  the  insurgent 
States,  forming  the  organization  known  as  the  Confederat-o 
States,  against  which  the  war  was  waged.  Her  territory 
was  enemy's  country,  and  its  character  in  this  respect  was 
not  changed  until  long  afterwards.     ♦     *     * 

"  The  laws  of  the  State  for  the  punishment  of  crime  were 
continued  in  force  only  for  the  protection  and  benefit  of  its 
own  people." 

In  Do70  V.  Johnson.  (100  U.  S.,  158),  the  court  said 
(p.  166:) 

"Nor  is  the  position  of  the  invading  belligerent  affected, 
or  his  relation  to  the  local  tribunals  changed,  by  his  tem- 
porary occupation  and  domination  of  any  portion  of  the 
enemy's  country.  *  *  *  The  municipal  laws — that  is, 
such  as  affect  private  rights  of  persons  and  property  and 
provide  for  the  punishment  of  crime — are  generally  allowed 
to  remain  in  force  and  to  bo  administered  by  the  ordinary 
tribunals  as  they  were  administered  before  the  occupation. 
The\^  are  considered  as  continuing,  unless  suspended  or 
superseded  by  the  occupying  belligerent.  But  their  con- 
tinued enforcement  is  not  for  the  protection  or  control  of 
the  army  or  its  officers  or  soldiers.     These  remain  subject 
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to  the  laws  of  war,  and  are  responsible  for  their  conduct 
only  to  their  own  Government  and  the  tribunals  by  which 
those  laws  are  administered.  If  guilty  of  wanton  cruelty  to 
persons,  or  of  unnecessary  spoliation  of  property,  or  of 
other  acts  not  authorized  by  the  laws  of  war,  they  may  be 
tried  and  punished  by  the  military  tribunals.  They  are 
amenable  to  no  other  tribunal,  except  that  of  public  opinion, 
which,  it  is  to  be  hoped,  will  always  brand  with  infamy  all 
who  authorize  or  sanction  acts  of  cruelty  and  oppression." 

See  also  State  of  Tenriessee  v.  Hihdmn  (23  Fed.  Rep.,  795.) 

On  August  14,  1898,  a  proclamation  was  issued  ''To  the 
people  of  the  Philippines"  by  the  general  in  command  at 
Manila,  in  which  he  said: 

''The  government  established  among  you  by  the  United 
States  is  a  government  of  military  occupation;  and  for  the 
present  it  is  ordered  that  the  municipal  laws,  such  as  affect 
private  rights  of  persons  and  propert\%  regulate  local  insti- 
tutions, and  provide  for  the  punishment  of  crime,  shall  be 
considered  as  continuing  in  force,  so  far  as  compatible  with 
the  purposes  of  military  government,  and  that  they  be 
administered  through  the  ordinary  tribunals  substantially 
as  before  occupation,  but  by  officials  appointed  by  the  gov- 
ernment of  occupation." 

The  same  proclamation  declared  that  a  provost-marshal- 
general  should  be  appointed  whose  duties  would  be  set 
forth  in  detail  in  future  orders,  but  that  in  a  genei'al  way 
he  and  his  deputies  were  to  be  charged  with  the  duty  of 
making  arrests  and  sending  offenders  before  courts-martial, 
military  commissions,  provost  courts,  or  native  criminal 
courts,  "in  accordance  with  the  law  and  instructions  here- 
after to  be  issued." 

This  was  followed,  on  iiugust  22,  1898,  by  one  of  the 
orders  of  instructions  thus  contemplated  as  part  of  the  sys- 
tem inaugurated  b}'  the  proclamation.  That  order  provided, 
among  other  things,  that  the  local  courts  continued  by  the 
proclamation  should  not  exercise  jurisdiction  over  crimes 
committed  by  or  against  any  peison  belonging  to  or  con- 
nected with  the  Aimy  of  the  United  States,  but  that  such 
crimes  should  be  tried  by  court-martial,  military  conmiis- 
sion,  or  provost  court 
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It  is  clear  that  it  was  not  then  intended  to  confer  upon 
local  tribunals  jurisdiction  over  offenses  committed  by  oflS- 
cers  and  soldiers  of  the  Army.  Nor  can  we  find  such  an 
intent  in  subsequent  orders  of  the  military  government 
issued  during  the  insurrectionary  period.  To  do  so  would 
be  to  find  one  at  variance  with  the  actual  practice  of  trying 
soldiers  for  all  manner  of  civil  crimes  exclusively  by  courts- 
martial  under  articles  58,  62,  etc.,  of  the  Articles  of  War. 

Whilst  it  is  true  that  the  jurisdiction  of  military  tribunals 
is  not  exclusive  in  time  of  peace  and  in  territory  where  the 
supremacy  of  the  United  States  is  recognized  and  the  rela- 
tions between  the  local  government  and  the  National  Gov- 
ernment normal,  and  where  also  the  exercise  of  jurisdiction 
of  the  local  civil  courts  is  not  disturbed,  it  is  equally  true 
that  when  the  armies  of  the  United  States  are  in  hostile 
territory,  and,  as  in  the  present  case,  engaged  in  actual 
warfare,  the  jurisdiction  of  such  tribunals  over  such  offenses 
is  exclusive;  and  it  is  evident  from  the  decisions  cited  that 
in  reference  to  the  present  question  the  country  was  none 
the  less  ''enemy's  country"  and  the  territory  hostile,  be- 
cause it  was  harassed  by  insurrection  against  a  sovereignty 
perfect  in  law,  rather  than  attacked  or  defended  by  a  recog- 
nized belligerent. 

As  the  alleged  act  of  Captain  Brownell  was  committed 
while  he  was  an  officer  in  the  army  of  the  United  States 
operating  in  "enemy's  country,"  it  is  my  opinion  that  he 
was  amenable  only  to  the  laws  of  war,  supremacy  of  which, 
to  use  the  language  of  Justice  Field  in  the  Dow  case,  ''  for 
the  protection  of  the  officers  and  soldiei*s  of  the  army,  when 
in  service  in  the  field  in  the  enemy's  country,  is  as  essential 
to  the  efficiency  of  the  army  as  the  supremacy  of  the  civil 
law  at  home  and,  in  time  of  peace,  is  essential  to  the  preser- 
vation of  liberty." 
Respectfully, 

P.  C.  KNOX. 

The  Secretary  of  War. 
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DRAWBACK— COTTON  BALES -BURLAPS. 

Imported  burlaps,  on  which  duty  has  been  paid,  when  used  as  cover- 
ings on  the  so-called  **  round  lap'*  bales  of  cotton,  are  not,  when  re-ex- 
ported, entitled  to  drawback  under  section  30  of  the  tariff  act  of  July 
24,  1897  (30  Stat.,  211),  for  the  reason  that  the  bale  is  not  an  article 
manufactured  or  produced  within  the  meaning  of  that  section.  It  is 
merely  a  package  of  material  peculiarly  constructed  which  may  be 
resolved  into  covering  and  contents. 

Department  of  Justice, 

Felyniary  3,  1903. 

Sir:  Your  letters  of  June  5  and  19,  1902,  submit  to  me 
the  question  whether  drawback  may  be  allowed  on  imported 
burlaps  used  as  coverings  for  the  so-called  "round-lap 
bale."  This  bale  is  made  up  of  domestic  raw  cotton,  with 
a  cover  of  imported  duty-paid  burlap,  and  is  put  together 
by  the  automatic  action  of  special  machiner}''  in  one  continu- 
ous operation  which  cleanses  the  cotton,  forms  it  into  a 
sheet  or  ''bat,"  winds  and  compresses  it  into  a  cylindrical 
shape,  and  covers  it  lengthwise  with  burlap  which  is  lapped 
and  fastened.  Finally  the  burlap  ends  of  the  bale  are  cut 
and  both  ends  and  side  sewed  up  by  hand. 

It  seems  that  cotton  thus  carefully  prepared  and  baled  for 
shipment  has  many  commercial  advantages  over  cotton  in 
ordinary  bales,  and  the  claim  is  made  that,  being  the  result 
of  one  continuous  and  elaborate  process  of  manufacture,  the 
finished  round-lap  bale  is  a  distinct  commercial  product,  a 
complete  and  separate  article,  entitled  to  drawback  of  the 
duties  paid  on  the  burlaps  under  section  30  of  the  tariff  act 
of  1897,  which  provides: 

"That  where  imported  materials  on  which  duties  have  been 
paid  are  used  in  the  manufacture  of  articles  manufactured 
or  produced  in  the  United  States,  there  shall  be  allowed  on 
the  exportation  of  such  articles  a  drawback  equal  in  amount 
to  the  duties  paid  on  the  materials  used,  less  one  per  centum 
of  such  duties." 

The  question,  then,  is  whether  the  bale  in  its  entirety  is 
an  article  manufactured  or  produced  within  the  intent  of 
this  law.  The  claimants  do  not  argue  that  the  burlap  part 
of  the  bale — that  is,  the  covering  itself — is  such  a  manufac- 
tured article.     Indeed,  the  consistent  and  long-contmued 
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rulings  of  your  Department  render  that  view  untenable  in 
reference  to  balings  as  well  as  other  coverings.  The  Treas- 
ury Department  has  held  in  many  decisions  that  the  baling 
of  merchandise,  the  cutting  of  the  imported  cloth,  and  fas- 
tening the  same  around  the  bales  does  not  constitute  a  man- 
ufacture within  the  contemplation  of  the  law  (e.  g.,  T.  D., 
19861).  That  rule  has  also  been  laid  down  by  the  courts. 
It  was  held  in  Wlieeler  v.  United  States  (75  Fed.  Rep.,  654) 
that  the  law  ''  relates  to  materials  from  which  articles  of 
exportation  are  manufactured  or  produced,  and  not  to  their 
coverings  or  packages." 

May  the  entire  bale,  then,  be  regarded  as  a  manufactured 
article?  I  think  not.  The  definition  of  *' manufacture" 
in  Erhardt  v.  Ilahn  (55  Fed.  Rep.,  273,  275)  states  a  view 
which  is  well  established,  viz: 

"Where  an  article  has  been  advanced  through  one  or 
more  processes  into  a  completed  commercial  article,  known 
and  recognized  in  trade  by  a  specific  and  distinctive  name 
other  than  the  name  of  the  material,  and  is  put  into  a  com- 
pleted shape  designed  and  adapted  for  a  particular  use,  it  is 
deemed  to  be  a  manufacture." 

Whatever  the  advantages  in  this  better  method  of  baling, 
or  the  accompanying  improvement  in  the  condition  of  the 
raw  cotton,  it  is  still  raw  cotton,  destined  for  shipment  to 
mills  here  and  abroad  as  the  mere  material  of  manufacture. 
Neither  the  cotton,  nor  the  cover,  nor  the  bale  as  an  inte- 
gral thing,  can  justly  be  regarded  as  a  manufactured  article 
in  the  sense  of  the  statute.  In  no  real  sense  has  the  domes- 
tic material  l)een  combined  with  the  imported  material  into 
a  distinctive  and  completed  shape.  It  is  on  the  way  to  be 
wrought  into  manufactured  articles,  and  by  means  of  this 
bale  is  particularly  well  packed  for  shipment;  that  is  all. 
It  is  a  package  of  material  peculiarly  constiiicted;  it  is  not 
an  article  manufactured  or  produced. 

However  earnestly  it  may  be  asserted  that  the  bale  is  an 
integral  thing,  it  is  inevitable  that  the  mind  should  resolve 
it  into  covering  and  contents.  In  a  case  as  to  bottled  beer 
it  was  claimed  on  the  same  theory  that  "  bottled  beer  "  was 
a  complete  and  distinct  manufactured  article.  {Brewing  Co, 
V.  United  States,  181  U.  S.,  584.)     In  denying  drawback  in 
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respect  of  the  bottles,  the  court  speaks  of  them  as  '*  simply 
the  packages  which  the  manufacturer,  for  the  purposes  of 
export,  sees  fit,  and  perhaps  is  required,  to  make  use  of  for 
the  proper  preservation  of  his  product." 

It  is  urged  that  a  liberal  construction  ought  to  be  adopted. 
Upon  this  point  I  quote  from  the  decision  in  the  Brewi/ng 
Com/pany  case  (ante)^  p.  589: 

''Yet  this  apparent  hardship  will  not  authorize  us  to  do 
violence  to  the  clear  language  of  the  statute.  If  the  law 
afford  him  [the  manufacturer]  an  imperfect  relief,  his  rem- 
edy is  by  application  to  Congress  for  additional  legislation, 
and  not  to  the  judicial  power  for  a  strained  interpretation 
of  the  law  already  in  force." 

I  must  therefore  answer  your  inquiry  in  the  negative. 
Very  respectfully, 

P.  C.  KNOX. 

The  Secretart  of  the  Treasury. 


SEIZURE  AND  DESTRUCTION  OF   FUR-SEAL  SKINS  UNLAW- 
FULLY IMPORTlfiD. 

While  collectors  of  customs  and  other  revenue  officers,  under  the  direc- 
tion of  the  Secretary  of  the  Treasury,  are  the  proper  officers  to  seize 
and  destroy  fur-seal  skins  imported  into  the  United  States  in  violation 
of  section  9  of  the  act  of  Dec»ember  29,  1897  (30  Stat.,  226),  yet  the 
usual  proceedings  for  condemnation  and  forfeiture  should  be  insti- 
tuted in  order  to  determine  whether  or  not  the  seizure  of  such  skins 
was  justifiable  and  their  destruction  a  necessary  consequence. 

The  authority  of  such  officers  to  seize  and  destroy  by  summary  action 
rather  than  under  judicial  proceedings  is  reached  by  implication,  as 
the  statute  is  not  explicit  upon  that  point.  Where  rights  of  person 
and  property  are  involved,  an  implied  authority  which  is  summary 
and  might  be  used  arbitrarily  should  not  be  lightly  assumed.  In 
such  cases  the  inference  should  not  only  be  persuasive  but  irresistible. 

Department  of  Justice, 

February  4,  1903. 
Sir:  Your  letter  of  December  13,  1902,  presents  for  mv 
opinion  the  question  whether  collectors  of  custonas,  or  other 
revenue  oflScers,  ai'e  authorized  to  destroy  fur-seal  skins 
under  section  9  of  the  act  of  December  29,  1897  (30  Stat., 
226),  without  a  decree  of  forfeiture  being  first  obtained, 
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That  section  provides  that  "the  importation  into  the 
United  States  by  any  person  whatsoever  of  fur-seal  skins 
taken  in  the  waters  mentioned  in  this  act,  *  *  *  is 
hereby  prohibited,  and  all  such  articles  imported  after  this 
act  shall  take  effect  shall  not  be  permitted  to  be  exported, 
but  shall  be  seized  and  destroyed  by  the  proper  officers  of 
the  United  States."  It  is  obvious  that  the  word  "  importa- 
tion "  is  used  in  this  particular  law  in  its  general  meaning, 
and  does  not  imply  or  require  arrival  from  a  foreign  coun- 
try. Undoubtedly  the  prohibition  is  intended  to  be  rigor- 
ous and  absolute  in  support  of  the  policy  of  the  Govern- 
ment for  the  protection  of  fur  seals,  and  the  inference  that 
the  seizure  and  destruction  shall  be  by  summary  executive 
action  rather  than  under  judicial  proceedings  is  manifestly 
strong.  Nevertheless,  the  statute  is  not  explicit  upon  the 
point,  and  the  view  indicated  is  reached  by  implication. 
As  rights  of  person  and  property  are  involved,  an  implied 
authority  which  is  summary  and  might  be  arbitrary  is  not 
to  be  lightly  assumed.  The  inferences  should  not  only  be 
persuasive  but  irresistible. 

It  is  a  fundamental  proposition  of  law  that  every  person 
charged  with  an  offense  or  a  liability  shall  have  his  day»  in 
court;  that  no  man  shall  be  deprived  of  his  property  with- 
out due  process  of  law.  While  executive  determination  of 
rights  of  property  and  person  has  been  sustained  as  due 
process  of  law  when  it  was  the  express  and  manifest  inten- 
tion of  Congress  to  confer  such  authority  upon  administra- 
tive officers,  it  may  be  safely  presumed  that  without  such 
clear  intent  judicial  proceedings  are  necessary  for  the  deter- 
mination of  these  rights. 

It  is  evident  on  the  face  of  section  9  of  the  Act  cited  that 
an  important  question  of  fact,  properly  calling  for  judicial 
determination,  always  exists  in  such  cases,  namely,  whether 
the  particular  fur-seal  skins  were  taken  in  the  waters  men- 
tioned. Again,  to  import  such  fur-seal  skins  is  a  violation 
of  the  act,  and  section  5  confers  jurisdiction  upon  certain 
courts  for  the  prosecution  of  any  violation  of  the  act  or  of 
the  regulations  thereunder.  Sections  6  and  7  of  the  act 
suggest,  relative  to  an  Indian  right  of  fishing  under  a  prior 
law,  and  to  the  special  laws  relating  to  the  taking  of  fur 
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seals  upon  the  Pribilov  Islands,  that  there  may  be  exceptions 
to  the  prohibition  of  section  9,  and  that  particular  fur-seal 
skins  may  be  within  the  protection  of  such  exceptions.  I 
do  not  intimate  any  view  of  my  own  upon  these  related 
questions;  I  merely  point  out  that  important  questions  of 
fact  and  law  are  involved  in  such  cases,  and  that  these  ques- 
tions are  very  proper  to  be  determined  by  the  courts  who 
have  jurisdiction  in  general  over  the  subject 

It  seems  to  me  that  collectors  of  customs  and  other  reve- 
nue officers,  under  your  direction,  are  the  proper  officers  to 
seize  and  destroy;  but,  on  the  whole,  I  am  of  the  opinion 
that  the  usual  proceedings  for  condemnation  and  forfeiture 
should  be  instituted  in  order  to  determine  whether  or  not 
the  seizure  was  justifiable  and  destruction  a  necessary 
consequence. 

I  have  instructed  the  United  States  attorney  in  accord- 
ance with  this  opinion  upon  the  particular  case  which  you 
submit. 

Very  respectfully, 

P.  C.  KNOX. 

The  Secretary  of  the  Treasury. 


CERTIFICATE  OF  MERIT- ENLISTED  MEN  OF  MARINE  CORPS. 

Section  1216,  Revised  Statutes,  as  amended  (act  of  March  29,  1892;  27 
Stat,  12),  which  empowers  the  President  to  grant  a  certificate  of 
merit  to  an  enlisted  man  of  the  Army  who  has  distinguished  himself 
in  the  service  and  has  been  recommended  therefor  by  the  command- 
ing officer  of  the  regiment  or  the  chief  of  the  corps  to  which  such  man 
belongs,  applies  only  to  enlisted  men  of  the  Army,  and  not  to  mem- 
bers of  the  U.  6.  Marine  Corps  who  have  l)een  similarly  commended. 

Department  of  Justice, 

February  5,  190S. 
Sir:  I  have  the  honor  to  respond  to  your  communication 
of  January  21,  in  which  you  state  the  case  of  Sergt.  Patrick 
J.  Sullivan,  U.  S.  Marine  Corps,  who  was  commended  by 
your  predecessor  for  conspicuous  and  meritorious  conduct 
in  the  battle  near  Tientsin,  China,  June  21, 1900.  You  ask 
my  opinion  on  the  question  whether  section  1216  of  the 
Revised  Statutes,  as  amended,  is  applicable  to  the  Marine 
Corps. 


Digitized  by  VjOOQIC 


580  Medal  of  Honor — Military  Service. 

Section  1216  in  its  present  form  (acts  of  February  9, 1891; 
26  Stat,  737:  and  of  March  29,  1892;  27  Stat,  12)  provides 
that  when  any  enlisted  man  of  the  Army  shall  have  distin- 
guished himself  in  the  service,  the  President  may,  at  the 
recommendation  of  the  commanding  officer  of  the  regiment 
or  the  chief  of  the  corps  to  which  such  enlisted  man  belongs, 
grant  him  a  certificate  of  merit.  This  is  an  explicit  provi- 
sion for  enlisted  men  of  the  Army,  not  of  the  Navy  or  of 
the  Marine  Corps.  It  seems  to  me  to  be  exclusive,  for 
there  is  corresponding  provision  for  the  Navy,  which,  in  its 
original  form  (sec.  1407,  Rev.  Stat),  conferred  upon  sea- 
men a  gratuity  and  medal  of  honor  for  distinguished  and 
heroic  service.  By  the  act  of  March  3,  1901  (31  Stat, 
1099),  this  reward  was  expressly  extended  to  any  enlisted 
man  of  the  Navy  or  Marine  Corps  who  shall  have  distin- 
guished himself  in  battle  or  displayed  extraordinary  heroism 
in  the  line  of  his  profession. 

In  view  of  this  clear  distinction  created  by  the  terms  of 
the  law  between  the  enlisted  men  of  the  Army  and  of  the 
Navy  and  the  Marine  Corps,  respectively,  in  regard  to 
extraordinary  reward  for  distinguished  service,  it  does  not 
seem  to  me  that  section  1612,  Revised  Statutes,  assimilating 
the  Marine  Corps  to  the  Army  in  respect  to  ordinary  pay, 
allowances,  and  bounty  for  reenlisting,  is  applicable  to  the 
special  reward  for  gallant  service  so  as  to  bring  the  Marine 
Corps  within  section  1216.  In  consequence  of  these  views, 
I  have  the  honor  to  answer  your  inquiry  in  the  negative. 
Very  respectfully, 

P.  C.  KNOX. 

The  Secretary  of  the  Navy. 


MEDAL  OF  HONOR— OFFICER— PRIVATE— MILITARY 
SERVICE. 

Under  section  6  of  the  act  of  March  3,  1863  (12  Stat,  751),  the  President 
may  present  a  medal  of  honor  to  an  officer  or  private  in  the  mili- 
tary service  of  the  United  States  who  has  distinj^uished  himself  in 
action,  notwithstanding  he  is  not  in  the  military  service  at  the  time 
the  case  reaches  the  President  tor  consideration,  provided  the  appli- 
cation or  re<ommendation  therefor  was  made  while  he  was  in  the 
military  service. 
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A  medal  of  honor  can  not  be  awarded  where  the  application  or  rec- 
ommendation therefor  is  made  after  the  officer  or  private  has  been 
discharged  from  the  military  service. 

Department  of  Justice, 

Fetytwiry  6,  190S. 

Sir:  By  your  reference  dated  January  3,  you  submit  for 
my  opinion  the  following  questions  propounded  by  the 
president  of  the  medal  of  honor  and  certificate  of  merit 
board  relative  to  cases  pending  before  that  board: 

"  1.  When  an  officer,  non-commissioned  officer,  or  private 
in  the  military  service  of  the  United  States  has  most  dis- 
tinguished or  may  hereafter  most  distinguish  himself  in 
action,  can  the  President  present  to  such  person  a  medal  of 
honor  under  section  6  of  the  act  of  Congress  approved 
March  3,  1863  (12  Stat.,  751),  notwithstanding  the  fact  that 
he  is  not  in  the  military  service  at  the  time  the  case  reaches 
the  President  for  consideration,  provided  the  application  or 
recommendation  therefor  was  made  while  he  was  in  the 
military  service? 

*'  2.  Can  a  medal  of  honor  be  awarded  when  the  applica- 
tion or  recommendation  therefor  is  made  after  the  officer, 
non-commissioned  officer,  or  private  has  been  discharged 
from  the  military  service;  and  if  so,  what,  if  any,  limit  of 
time  will  bar  the  award  of  a  medal  in  such  a  case'^ " 

The  law  cited  is  as  follows: 

"That  the  President  cause  to  be  struck  from  the  dies 
recently  prepared  at  the  United  States  mint  for  that  pur- 
pose, *  medals  of  honor'  additional  to  those  authorized  by 
the  act  [resolution]  of  July  twelfth,  eighteen  hundred  and 
sixty -two,  and  present  the  same  to  such  officers,  non-commis- 
sioned officers,  and  privates  as  have  most  distinguished  or 
who  may  hereafter  most  distinguish  themselv^es  in  action; 
and  the  sum  of  twenty  thousand  dollars  is  hereby  appro- 
priated out  of  any  money  in  the  Treasury  not  otherwise 
appropriates!  to  defray  the  expenses  of  the  same." 

In  an  opinion  of  the  Judge- Advocate-General  dated  Sep- 
tember 2,  1891,  it  is  suggested  that  this  act  is  no  longer  in 
effect  It  may,  indeed,  be  forcibly  argued  that  the  lan- 
guage of  the  act  shows  a  temporary  and  special  purpose 
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appropriate  to  the  immediate  events  of  that  time,  and  that 
the  law  was  probably  intended,  although  without  restrictive 
words,  to  apply  only  to  the  particular  President,  officers, 
men,  and  actions  then  contemplated  by  Congress.  The 
officers  and  men  were  those  then  in  service  who  had  distin- 
guished themselves  or  who  might  distinguish  themselves  in 
actions  taking  place  from  day  to  day  in  the  civil  war.  The 
act  or  resolution  of  1862,  mentioned  in  the  act  of  1863,  uses 
the  phrase  ''during  the  present  insurrection,"  which  may 
qualify  the  word  ''hereafter"  in  the  later  act.  The  act  of 
1863  was  not  carried  into  the  Revised  Statutes.  The  rea- 
sons are  apparent  for  the  suggestion  that  its  scope  was  thus 
limited  and  that  it  is  now  obsolete. 

I  do  not,  however,  undertake  to  decide  this  point,  which 
I  am  not  strictly  called  upon  to  do  under  your  present 
application.  I  should,  indeed,  hesitate  to  hold  that  the  act 
is  not  in  force  against  the  uninterrupted  practice  of  your 
Department.  But  the  doubt  regarding  it  falls  in  with  the 
opinion  of  my  predecessor  (20  Opin.,  421)  regarding  the 
necessity  of  prompt  application  for  a  medal  of  honor,  so  as 
to  convince  me  that  your  questions  must  be  answered  as 
indicated  by  the  reasoning  and  principles  invoked  in  my 
opinion  of  September  23  [ante,  p.  127],  1902,  regarding  the 
somewhat  similar  "  certificate  of  merit"  law.  In  that  case, 
it  is  true,  unlike  the  present,  the  practice  of  5'our  Department, 
with  substantial  uniformity,  confirmed  the  application  of  the 
principles  indicated.  Yet,  on  consideration  of  the  whole 
subject,  I  have  no  hesitation  in  reaching  the  conclusion  that 
your  first  question  must  be  answered  in  the  affirmative,  and 
the  first  portion  of  your  second  question  in  the  negative, 
which  renders  it  unnecessary  to  answer  the  final  portion  of 
that  question.  I  have  the  honor  to  advise  j^ou  accordingly, 
and  remain, 

Verv  respectfully, 

P.  C.  KNOX. 

The  Secretary  of  War. 
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SECRETARY  OF  THE  TREASURY-SMUGGLING— SEIZURE 
AND  FORFEITURE-REMISSION  OF  PENALTIES. 

When  property  subject  to  forfeiture  for  smuggling  or  cognate  offenHes 

.  IB  seized,  the  appraisement  should  be  in  accordance  with  section  3074, 
Revised  Statutes,  and  not  under  section  13  of  the  Customs  Adminis- 
trative act  (26  Stat.,  136). 

Smuggling  is  the  actual  passage  of  dutiable  goods  through  the  lines 
of  the  customs  house  without  paying  or  securing  the  payment  of  the 
duties  thereon. 

The  purpose  of  the  law  as  to  smuggled  or  unentered  goods,  requires  the 
exaction  of  the  so-called  ''  home  value ''  as  the  condition  of  release  on 
payment  of  the  appraised  value,  but  not  as  implying  the  assessment 
of  duties  on  such  goods. 

Smuggled  goods  are  to  be  associated  with  prohibited  goods  and  are  not 
liable  to  duty.  The  Government  should,  therefore,  limit  its  atrtion  to 
forfeiture  of  the  goods  and  prosecution  of  the  offender. 

Where,  upon  the  seizure  of  smuggled  or  unentered  goods,  the  Secretary 
of  the  Treasury,  in  the  exercise  of  his  power  to  remit  fines  and  penal- 
ties, accepts  in  lieu  of  forfeiture  the  payment  of  such  an  amount  as  he 
deems  just  and  equitable,  the  amount  paid  should  be  treated  as  a  fine 
imposed  rather  than  as  a  duty  collected. 

The  power  of  the  Secretary  of  the  Treasury  to  release  and  remit  fines, 
penalties,  and  forfeitures  under  sections  3081  and  5293,  Revised  Stat- 
tutes,  and  under  sections  17  and  18  of  the  act  of  June  22,  1874  (18 
Stat.,  189),  now  subject  to  the  restriction  of  section  7  of  the  Customs 
Adminietrative  act  as  amended  (30  Stat.,  212),  relates  only  to  civil  lia- 
bility and  consequences  w^here  the  value  of  the  property  seized  or  the 
amount  of  the  fine  or  forfeiture  incurred  does  not  exceed  |1,000;  but 
does  not  include  penalties  ** accrued**  or  ''incurred'*  which  have 
been  "adjudged**  as  part  of  the  punishment  under  an  **  indictment.*' 

Department  of  Justice, 

Fehrwiry  17,  1903, 
Sir:  In  your  letter  of  January  22,  you  refer  again  to  the 
question  of  collecting  duties  on  goods  imported  and  entered 
under  a  fraudulent  invoice,  which  have  been  subsequently 
seized  and  forfeited,  and  on  goods  the  importation  of  which 
is  specifically  prohibited,  citing  my  opinions  of  March  12, 
1902  [ante,  p.  1],  and  January  6,  1903  [ante,  p.  556],  upon 
this  subject.  You  remain  in  doubt  whether  duties  should 
be  collected,  notwithstanding  subsequent  seizure  and  for- 
feiture, on  smuggled  goods  or  unentered  goods  which,  in 
violation  of  the  revenue  laws,  have  in  any  way  surreptitiously 
escaped  the  customs  officeis. 
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In  connection  with  this  subject,  and  in  relation  to  sections 
of  the  Revised  Statutes  (sees.  3014,  3081),  which,  under 
certain  limitations  as  to  value,  direct  appraisement  of  mer- 
chandise seized  for  violation  of  the  revenue  laws,  and  au- 
thorize release  upon  payment  of  the  appraised  value,  you 
cite  23  Opin.,  377,  holding  that  when  appraisement  relates 
to  dutiable  value  under  section  7  of  the  Customs  Adminis- 
trative act  respecting  undervaluation,  section  13  of  that  act 
and  not  section  3074,  Revised  Statutes,  prescribes  the  method 
of  appraisement,  although  seizure  and  forfeiture  may  result 
from  the  undervaluation.  Thereupon  you  request  my  opin- 
ion on  the  following  questions: 

1.  Does  section  13  of  the  Customs  Administrative  act  pro- 
vide the  proper  remedy  for  the  appraisement  of  smuggled 
or  unentered  goods  seized  for  violation  of  the  customs  reve- 
nue laws?  If  so,  is  the  Treasury  Department,  in  releasing 
such  goods  on  payment  of  the  appraised  value  under  section 
3081,  Revised  Statutes,  required  to  exact  the  home  value, 
namely,  the  foreign  value  with  the  duty  added,  or  is  the 
term  "appraised  value"  therein  used  to  be  understood  as 
meaning  the  foreign  value  alone? 

2.  Are  not  smuggled  goods,  other  than  those  specifically 
and  absolutely  prohibited,  in  principle  ideally  prohibited 
goods;  and  if  such,  should  or  should  not  the  Government 
limit  its  action  to  the  forfeiture  of  the  goods  and  the  prose- 
cution of  the  offender? 

3.  If  duties  or  their  equivalent  are  to  be  exacted  on  smug- 
gled or  unentered  goods  seized  for  violation  of  law,  should 
such  collections  be  treated  as  fines  or  duties  ? 

As  to  the  first  question:  It  is  necessary  to  determine  what 
your  words  "smuggled  or  unentered  goods"  intend  to  em- 
brace. It  is  evident  from  various  references  in  your  letter 
that  by  unentered  goo<is  you  indicate  violations  of  the  reve- 
nue laws  which  are  akin  to  smuggling,  which  rest  under  a 
certain  presumption  of  willfulness  of  act  or  default,  as  seek- 
ing the  clandestine  entrance  of  merchandise  without  paying 
duty.  Smuggling  is  the  actual  passage  of  dutiable  goods 
through  the  lines  of  the  custom  house  without  paying  or 
securing  the  duties.  Provision  against  the  end,  smuggling, 
is  made  by  the  enactment  of  numerous  distinct  and  separate 
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offenses  against  the  means  of  accomplishing  it.  {Keck  v. 
Vhited  States^  172  U.  S.,  434.)  It  is  such  acts,  preparatory 
or  akin  to  smuggling  or  consequent  thereon,  showing  the 
intention  or  attempt  to  smuggle,  which  you  appear  to  have 
in  mind  when  you  associate  unentered  goods  with  smuggled 
goods.  The  unentered  goods  referred  to  are  those  which  are 
withheld  from  entry,  which  are  concealed,  with  fraudulent 
and  criminal  intent  in  order  to  avoid  the  pajment  of  duty. 
In  my  opinion,  then,  when  property  subject  to  forfeiture 
for  smuggling  or  cognate  offenses  is  seized,  the  appraise- 
ment should  be  in  accordance  with  section  3074  of  the  Re- 
vised Statutes,  because  the  purpose  of  the  inquiry  is  not  to 
ascertain  dutiable  value,  to  which  section  13  of  the  Customs 
Administrative  act  relates,  but  to  reach  summary  condemna- 
tion and  sale,  if  no  claim  is  made  nor  bond  given,  or,  it  may 
be,  remission  of  forfeiture  and  release  on  payment  of  the 
appraised  value  (sees.  3075-3081). 

You  proceed  to  ask  me  whether,  in  releasing  smuggled 
or  unentered  goods  under  section  3081,  j^ou  are  required  to 
exact  the  ''home  value,"  that  is,  the  foreign  value  with  the 
duty  added,  or  may  accept  the  foreign  value  alone.  The 
home  value,  so  reached,  is  a  preliminary  and  fairly  accurate 
standard  or  index  of  the  value  to  the  Government  on  a  con- 
demnation sale,  which  is  the  remdt  contemplated  in  sections 
3074  et  seq.  The  Government  is  entitled  to  receive  the  avails 
of  the  property  as  measured  in  its  own  markets,  either  on 
sale  or  by  release  upon  payment  of  value.  The  process  of 
computation,  that  is,  of  appraisement,  looks  to  this  end. 
Quoad  hoc^  the  process  has  no  necessary  relation  to  dutiable 
value,  and  is  therefore  distinguished  from  the  appraisement 
of  the  Customs  Administrative  act,  which,  in  its  restriction 
of  the  word  ''value"  (sec.  19),  whenever  used  in  that  act 
"or  in  any  law  relating  to  the  appraisement  of  imported 
merchandise,"  to  the  wholesale  price  abroad,  clearly  refers 
only  to  the  ad  valorem  dutiability  of  lawfully  imported  mer 
chandise,  or  of  merchandise  imported  ''under  color  of  con- 
formity to  the  law  and  regulations  of  the  customs."  An 
offense  akin  to  smuggling,  in  effect  and  result  ( United  States 
V.  67  Packages^  17  How.,  85),  occurs  under  section  9  of  that 
act  when  an  entry  is  made  by  means  of  a  false  invoice  or 
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any  fraudulent  practice.  Yet,  in  accordance  with  my  pre- 
vious views  which  you  cite,  duties  being  due  nothwithstand- 
ing  the  liability  to  forfeiture  and  criminal  penalties,  because 
the  transaction  has  proceeded  under  color  of  law  and  entry 
has  been  made,  appraisement  for  dutiable  value  under  sec- 
tions 13  and  19  is  probably  called  for  there  as  in  the  case  of 
goods  seized  for  undervaluation.  I  am  not  required  to 
decide  this  last  point  by  your  reference,  but  the  suggestion 
serves  to  enforce  the  distinctions  which  I  am  indicating. 

As  to  smuggled  and  unentered  goods,  therefore,  which 
may  be  released,  I  am  of  opinion  that  the  purpose  of  the 
law  requires  the  exaction  of  the  so-called  home  value  as  the 
condition  of  release  on  payment  of  the  appraised  value,  but 
not  as  implying  the  assessment  of  duties  on  such  goods. 

As  to  your  second  question,  the  foregoing  discussion 
foreshadows  the  reply  which,  in  my  judgment,  should  be 
made.  Smuggled  goods  are  in  a  very  real  sense  prohibited 
goods.  The  prohibition,  it  is  true,  relates  to  the  evasive 
and  dishonest  manner  of  their  introduction  and  not  to  their 
character,  as  in  the  case  of  goods  the  importation  of  which 
is  specifically  and  absolutely  prohibited  on  grounds  of  policy 
or  moi*als.  It  is  not  necessary  to  dwell  on  the  technical 
meaning  of  the  word  "  importation,"  which  is  satisfied  by 
arrival  within  the  limits  of  a  port  of  entry  with  intent  to 
unlade.  The  ultimate  purpose  of  all  such  prohibitions  of 
importation  is  to  prevent  the  actual  introduction  of  the 
goods  into  the  country,  and  the  offense  of  smuggling  is  not 
complete,  as  we  have  seen,  until  the  merchandise  has  been 
landed;  that  is,  has  actually  crossed  the  line  of  the  customs 
authorities.  This  clandestine  introduction  is  prohibited  by 
the  gravest  penal  sanctions  (sees.  2865, 3082,  R.  S.).  I  shall 
not  delay  to  consider  the  doubts  indicated  by  the  courts  as 
to  the  scope  and  meaning  of  the  importation  "contrary  to 
law"  denounced  by  section  3082.  It  may  include  the  sub- 
stantive crime  of  smuggling  punished  eo  nomine  by  section 
2865,  or  refer  rather  to  importations  in  a  certain  forbidden 
form  or  condition  or  to  importations  specifically  and  abso- 
lutely prohibited.  ( United  States  v.  A  Lot  of  Jewelry^  59 
Fed.  Rep.,  684;  United  States  v.  Thomas^  4  Ben.,  370;  28 
Fed.  Cas.,  76.)    It  is  probable  that  under  an  indictment 
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properly  laid  the  two  sections  proceed  pari  passu  and  sup- 
plement each  other.  Together  they  provide  for  the  for- 
feiture of  goods  and  the  punishment  of  the  offender  by  fine 
or  imprisonment,  or  both.  These  are  the  weightiest  crim- 
inal sanctions  respecting  a  crime  historically  of  high  grade 
as  affecting  the  integrity  and  effectiveness  of  Government 
revenue  systems.  The  idea  of  punishment  dominates  the 
subject,  and  the  idea  of  liability  to  duty  is  not  admissible. 
There  is  not  the  civil  obligation  of  debt  due  the  Govern- 
ment, but  criminal  responsibility  for  a  deliberate  and  willful 
offense  toward  which  Government  must  be  peculiarly  stem. 

A  definition  of  smuggling  cited  in  the  Keck  case  {ante)  is 
as  follows  (p.  446): 

''It  consists  in  bringing  on  shore  or  carrying  from  the 
shore,  goods,  etc.,  for  which  the  duty  has  not  been  paid, 
or  goods  of  which  the  importation  w  exportation  has  been 
prohMted.^'* 

Careful  examination  of  the  reported  English  and  Ameri- 
can decisions  in  prosecutions  for  smuggling  or  informations 
for  forfeiture  of  smuggled  goods  fails  to  disclose  any  refer- 
ence to  the  idea  that  duties  should  be  collected  on  smuggled 
goods  in  addition  to  the  criminal  remedy  of  imprisonment 
and  the  civil  remedy  of  forfeiture. 

Smuggled  goods  are,  then,  to  be  associated  with  prohib- 
ited goods  and,  under  the  principle  stated  by  Mr.  Justice 
Story  in  IT  Lane  v.  United  States  (6  Pet.,  423),  are  not 
liable  to  duty.  The  Goveniment  should  limit  its  action  to 
forfeiture  of  the  goods  and  prosecution  of  the  offender. 

As  to  your  third  question,  the  answer  to  your  second 
question  strictly  eliminates  any  further  reply.  But  while 
I  have  determined  that  duties  are  not  to  be  exacted  on 
smuggled  goods  or  unentered  goods  as  above  defined,  but 
forfeiture  and  other  specific  penalties  are  to  be  enforced,  it 
must  be  remembered  that  the  Secretary  of  the  Treasury  has 
the  power  of  release  and  of  remission  of  fines,  penalties,  and 
forfeitures  in  certain  cases  by  section  3081 ,  Revised  Stat- 
utes, to  which  we  have  referred,  and  by  section  5293  and  sec- 
tions 17  and  18  of  the  act  of  June  22, 1874,  subject  now  to  the 
restriction  of  section  7  of  the  Customs  Administrative  act  as 
amended.     This  power  is  to  be  exercised  under  the  Secre- 
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tary's  sound  discretion,  and  seems  to  include  fines  and  for- 
feitures in  smuggling  cases  in  which  the  value  of  the  prop- 
erty seized  or  the  amount  of  the  fine  or  forfeiture  incurred 
does  not  exceed  $1,000  (sec.  5293),  or  where  the  value  in- 
volved exceeds  $1,000  and  there  has  been  a  summary  inquirv 
and  statement  of  facts  by  a  judge,  as  provided  in  sections  17 
and  18  of  the  act  of  1874;  subject  to  the  qualification  that 
if  the  penalty  has  not  only  ''  accrued"  or  been  "  incurred," 
but  has  also  been  ''adjudged"  as  part  of  the  punishment 
for  a  crime  under  an  indictment  carried  to  trial  and  verdict, 
the  Secretary's  authority  to  remit  does  not  extend  so  far. 
Otherwise  it  would  interfere  with  the  pardoning  power  of 
the  President.  The  Secretary's  authority  relates  to  civil 
liabilities  and  consequences;  the  pardoning  power  to  pun- 
ishment for  criminal  offenses  against  the  United  States. 
But,  subject  to  this  limitation,  since  the  Secretary  maj**  abso- 
lutely remit,  he  msiy  remit  and  release  on  terms,  as  by  the 
payment  of  such  amount  as  he  may  determine  to  be  just  and 
equitable.  In  such  case  the  amount  paid  should  be  treated 
as  a  fine  imposed  rather  than  as  a  dut}'  collected. 
Verj'^  respectfully, 

P.  C.  KNOX. 
The  Secretary  of  the  Treasury. 


SECRETARY   OF  THE  TREASURY— POWER  TO  RELEASE 
GOODS  SUBJECT  TO  FORFEITURE. 

The  Secretary  of  the  Treasury  may  release  cigars  imported  in  violation 
of  section  26  of  the  act  of  August  27,  1894  (28  Stat.,  652),  amending 
section  2804,  Revised  Statutes,  on  payment  of  a  fine  equal  to  the  duty, 
when  in  his  ojnnion  the  importation  does  not  involve  fraud. 

Department  of  Justice, 

February  17,  190S. 
Sir:  Your  letter  of  January  24,  referring  further  to  the 
collection  of  duty  on  prohibited  goods,  asks  me  whether  the 
Treasury  Department  may  release  cigars  imported  in  viola- 
tion of  section  26  of  the  act  of  August  27,  1894,  amending 
section  2804,  Revised  Statutes,  on  payment  of  a  fine  equal 
to  the  duty,  when  in  the  opinion  of  the  Secretary  the  im- 
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portation  does  not  involve  fraud.  The  law  cited  forbids 
the  imi>ortation  of  cigars  unless  each  box  contains  not  more 
than  500,  and  each  invoiced  package  not  less  than  3,000. 
The  purpose  plainly  is  to  discourage  and  prevent  clandes- 
tine introduction — that  is,  smuggling,  which  larger  boxes  or 
smaller  packages  would  in  different  ways  and  for  different 
reasons  facilitate.  The  object  is  to  impose  a  penalty  effect 
ive  to  stop  an  undesirable  practice.  There  is  no  other  pur- 
pose of  morals,  hygiene  or  special  policy  which,  for  instance, 
in  such  cases  as  literature  or  articles  of  an  immoral  nature, 
neat  cattle  which  may  introduce  disease,  and  seal  skins  taken 
in  certain  waters,  demands  either  that  the  forbidden  things 
shall  not  enter  the  country  at  all — that  is,  if  technically  im- 
ported, that  they  shall  not  be  admitted  to  entry  and  shall  be 
reexported,  or  that  they  shall  be  destroyed.  In  the  case  of 
immoral  articles,  the  law  (sections  16-18  of  the  tariff  act  of 
July  24,  1897)  provides  for  forfeiture  proceedings  by  due 
course  of  law,  to  the  end  that  the  articles  may  be  regularly 
condemned  and  then  destroyed.  In  the  case  of  cigars  not 
legally  packed,  there  is  a  certain  implication  in  the  law  that 
they  shall  be  absolutely  excluded  from  this  country.  There 
is  no  provision  for  condemnation  proceedings,  and  no  ex- 
plicit direction  to  the  Secretary  of  the  Treasury  either  to 
seize  and  proceed  to  forfeit,  or  to  destroy.  On  the  other 
hand,  there  is  no  provision  to  return  to  the  country  of 
origin  or  exportation;  and,  since  the  offense  is  patent  from 
inspection  of  the  boxes  and  packages  after  entry  (which  is 
usually  made),  and  there  is  no  necessity  for  judicial  proof 
of  facts  or  intent,  and  since  there  is  no  cogent  reason  in 
policy  calling  for  destruction  or  return,  but  merely  the  de- 
sign to  prevent  a  method  of  packing  improper  in  form  and 
possibly  pernicious  in  results,  it  might  be  argued  that  the 
law  fairly  construed  intends  to  confer  upon  the  Secretary 
the  authority  to  seize  and  forfeit  in  a  summary  way  by 
executive  act,  proceeding  to  sell,  or,  if  he  sees  fit,  to  exercise 
his  power  of  remission. 

But,  on  the  whole,  it  is  my  opinion  that  while  the  right  to 
seize  is  clear,  the  Secretary's  proper  course  thereupon  will 
be  to  proceed  under  sections  3074-3079,  Revised  Statutes, 
in  instances  to  which  those  sections  are  applicable,  or  by 
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regular  proceedings  to  condemn  and  sell  in  other  instances. 
The  power  of  release  or  remission,  to  be  exercised  under  a 
sound  discretion,  would  then  supervene,  where  the  value  of 
the  property  appraised  or  the  amount  of  the  forfeiture 
accrued  or  incurred  does  not  exceed  $1,000  under  sections 
3081  and  5293,  or  under  sections  17  and  18  of  the  Anti-Moiety 
act  of  1874  (21  Opin.,  101;  id-,  283),  when  the  value  exceeds 
that  sum. 

As  I  said  to  you  in  another  opinion  delivered  to  you  this 
day  upon  a  related  subject  [ante,  p.  588] : 

"Since  the  Secretary  may  absolutely  remit,  he  may  remit 
and  release  on  terms,  as  by  the  payment  of  such  amount 
as  he  may  determine  to  be  just  and  equitable.  In  such 
case  the  amount  paid  should  be  treated  as  a  fine  im- 
posed."    *     ♦     ♦ 

I  may  add  that  I  see  no  reason  why  you  may  not,  if  you 
deem  it  right,  measure  the  fine  by  the  amount  of  duty  on  a 
regular  importation  of  the  same  character  and  value,  and 
impose  an  equivalent  amount  by  way  of  fine  or  penalty, 
or  rather  in  settlement  of  the  greater  penalty  of  a  total 
forfeiture. 

I  therefore  have  the  honor  to  answer  your  question  in 
the  affirmative. 

Very  respectfully, 

P.  C.  KNOX. 

The  Secretary  of  the  Treasury. 


HEAD  TAX— ALIEN  PASSENGERS— TRANS-SHIPMENT. 

The  mere  transfer  from  one  vessel  to  another  in  a  port  of  the  United 
States,  of  alien  passengers  en  route  to  their  destination  in  a  foreign 
countrj',  does  not  subject  such  persons  to  the  payment  of  the  **  head 
tax  "  or  duty  prescribed  by  section  1  of  the  act  of  August  3,  1882  (22 
Stat.,  214),  as  amended  by  the  act  of  August  18,  1894  (28  Stat,  391). 

Opinions  of  May  22,  1885  (18  Opin.,  185),  and  June  15,  1897  (21  Opin., 
543) ,  concurred  in. 

Department  of  Justice, 

February  28, 1903. 
Sir:  1  have  the  honor  to  respond  to  your  note  of  Feb- 
ruary 12, 1903,  in  which,  with  its  inclosures,  you  request 
my  official  opinion  upon  several  questions  there  stated. 
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In  reply,  I  have  to  state  that  some  of  the  questions  there 
submitted  do  not  appear  to  be  questions  arising  upon  an 
actual  case  pending  in  your  Department,  and  for  that 
reason  are  not  specifically  answered  here. 

The  principal  question  is  whether  the  head  tax  prescribed 
by  section  1  of  the  act  of  August  3,  1882  (22  Stat.,  214),  as 
amended  by  the  act  of  August  18,  1894  (28  Stat.,  391),  is 
properly  collectible  on  account  of  three  Chinese  passengers 
who  arrived  in  the  port  of  San  Francisco  July  5,  1902, 
under  the  following  circumstances: 

These  persons  took  passage  at  Hongkong  upon  one  of  the 
steamships  of  the  Occidental  and  Oriental  Steamship  Com- 
pany, for  Jamaica,  West  India  Islands.  The  usual  way  for 
completing  such  voyage  is  to  trans-ship  in  the  port  of  San 
Francisco  to  a  vessel  bound  for  Panama,  and  there  to  a  ves- 
sel bound  for  Jamaica,  and  this  is  what  was  contemplated 
in  the  case  of  these  persons.  Upon  arrival  in  the  harbor 
of  San  Francisco,  without  landing  or  going  ashore,  theso 
passengers  were  transferred  from  the  vessel  in  which  they 
arrived  to  one  bound  for  Panama  and  went  their  way  to 
their  destination.  The  transfer  was  en  route  and  in  the 
prosecution  of  their  original  voyage,  and  their  entry  into  a 
port  of  the  United  States  merely  for  the  purpose  of  trans- 
fer was  thus  an  unavoidable  incident  of  their  voyage  through 
to  their  actual  and  ultimate  destination. 

Section  1  of  the  act  of  August  3,  1882,  provides: 

"  That  there  shall  be  levied,  collected,  and  paid  a  duty  of 
fifty  cents  for  each  and  every  passenger,  not  a  citizen  of  the 
United  States,  who  shall  come  by  steam  or  sail  vessel  from 
any  foreign  port  to  any  port  within  the  United  States." 

By  the  act  of  August  18,  1894,  this  duty  was  increased 
from  50  cents  to  %ij>er  capita. 

Either  this  section  must  be  taken  literally  and  just  as  it 
reads  or  it  may  require  construction  dependent  upon  extrin- 
sic facts.  In  the  first  case,  all  that  is  necessary  in  order  that 
the  prescribed  duty  be  collectible  is  that  the  passenger  be  an 
alien,  and  come  by  steam  or  sail  vessel  from  a  foreign  port 
into  a  port  within  the  United  States,  quite  independent  of 
other  considerations  as,  for  example,  whether  such  be  the 
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port  of  his  destination  or  merely  a  place  where  the  vessel 
touches  en  route  to  the  real  destination;  or  whether  he  lands 
at  such  first  port;  or  whether  he  there  trans-ships  to  another 
vessel  or  continues  his  voyage  in  the  same  vessel,  so  long  as 
he  thus  comes  ''  to  a  port  within  the  United  States."  In  the 
other  case  construction  may  be  resorted  to  in  order  to  deter- 
mine whether,  in  view  of  all  the  facts  and  circumstances 
which  may  and  often  do  exist,  Congress  intended  such 
literal  application  of  the  section,  and  meant  that  the  duty 
should  be  collected  and  paid  in  every  instance  of  such  entry 
into  a  home  port,  however  transitory,  or  for  whatever  pur- 
pose, and  even  in  case  of  distress. 

Whether  the  one  or  the  other  of  these  ways  of  reading 
this  law  might  be  considered  correct,  were  the  question  one 
of  first  instance,  this  Department  has  heretofore  adopted 
the  latter  view,  and  1  am  not  disposed  to  question  its  cor- 
rectness. (See  18  Opin.,  135,  and  185;  and  21  Opin.,  543.) 
Neither  of  these  proceeded  upon  the  idea  that  this  section 
requires  a  literal  reading  or  application,  but,  in  each,  resort 
was  had  to  construction  by  the  aid  of  attendant  extrinsic 
facts,  in  order  to  determine  the  true  meaning  and  applica- 
tion of  the  section.  And  in  21  Opin.,  543,  the  meaning 
thus  determined  is  quite  different  from  the  literal  reading 
of  the  act.  I  am  not  disposed  to  depart  from  this  ruling  of 
my  predecessors,  that  the  act  does  not  require  the  payment 
of  this  duty  upon  every  such  entry,  however  casual  or  tem- 
porary, into  a  port  within  the  United  States,  nor  to  disaf- 
firm the  doctrine  of  the  case  last  referred  to.  In  that  case, 
following  some  intimations  of  the  Supreme  Court,  it  was 
held  that  the  capitation  tax  was  imposed  only  upon  alien 
passengers  whose  destination  was  this  country-,  and  not  upon 
those  who  casually  come  into  our  ports,  (m  route  to  some 
other  destination.  As  said  by  the  Supreme  Court  in  lien- 
demon  v.  The  Mayor  of  New  York  (92  U.  S.,  274),  a  case 
involving  a  somewhat  similar  tax,  this  duty  is  ''in  effect,  a 
tax  on  the  passenger,  which  he  pays  for  the  right  to  make 
the  voyage — a  voy^age  only  completed  when  he  lands  on  the 
American  shore."  This  means,  of  course,  that  he  paj's  the 
tax  for  the  right  to  make  the  whole  voyage;  and  the  voyage 
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is  not  completed,  nor  the  tax  payable  until  he  has  reached  the 
destination  of  that  voyage;  and  if  that  be  some  country 
beyond  this,  the  duty  does  not  become  payable  upon  his 
entr}'  into  one  of  our  ports  en  route  to  that  destination. 

This  doctrine,  and  that  of  the  case  referred  to  in  21  Opin., 
sujrra^  is  quite  conclusive  of  the  case  here  considered. 
Indeed,  the  latter  case  is  the  same  as  this  in  principle. 

Nor  is  there,  as  is  suggested,  any  conflict  or  discrepancy 
in  that  ca«e  and  the  one  referred  to  in  18  Opin.,  185.  In  21 
Opin.,  543,  it  was  held  that  in  the  case  of  cei'tain  Japanese, 
sailing  from  Yokohama  bound  for  Mexico,  who  came  into 
the  harbor  of  San  Francisco  and  were  there  trans-shipped  to 
a  vessel  bound  for  a  Mexican  port,  this  capitation  tax  was 
not  collectible.  Thi.s  was  because  their  destination  was  not 
reached  nor  their  voyage  completed.  In  the  case  in  18 
Opin.,  185,  certain  alien  tourists  landed  in  New  York  for  a 
tempoi'ary  sojourn  in  this  country",  and  the  tax  was  held  to 
be  pa3^able.  This  was  because  they  had  reached  their  des- 
tination— the  United  SUitCvS — and  their  voyage  was  com- 
pleted. The  cases  are  entirelj'  consistent,  and  their  doctrine 
is  that,  when  the  destination  of  an  alien  passenger  from  a 
foreign  port  is  this  country,  and  he  has  reached  the  port  of 
that  destination,  the  tax  is  pa3'able,  no  matter  what  may  be 
his  intention  as  to  the  length  or  purpose  of  his  stay  here. 
But  when  the  destination  of  such  alien  passenger  is  some 
country  beyond  this,  and  he  enters  a  port  of  the  United 
States  en  rout*-  and  as  part  of  the  voyage  or  journey  to  his 
destination,  the  tax  is  not  pa3^able  on  his  account.  And 
with  this  I  concur. 

Specifically,  I  have  to  advise  you  that  in  the  case  of  the 
three  Chinese  passengers  referred  to  in  your  note  and  its. 
inclosures,  l)ound  for  Jamaica  and  trans-shipped  in  the  har- 
bor of  San  Francisco,  en  route  to  their  destination,  the  tax 
or  dut}'  prescribed  by  sc^ction  1  of  the  act  of  August  3, 1882, 
is  not  payable. 

RespectfuUv, 

F.  C.  KNOX, 

The  Secretary  of  the  Treasury. 

19219—03 38 
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OONBTRUOTION    OF   STATUTES— RIVER   AXD    HARBOR 
IMPROVEMENT— SECRETARY  OF  WAR. 

The  words  **m  atUhorized**  contained  in  that  provision  of  the  River  and 
Harbor  act  of  June  13,  1902  (32  Stat.,  342),  which  confers  upon  the 
Secretary  of  War  the  power  to  purchase  or  build  a  dredge  for  use  in 
harbor  improvement  and  maintenance  in  Lake  Erie,  while  equivalent 
to  the  word  "may,"  are  used  in  a  mandatory  sense  and  are  binding 
upon  the  executive,  whose  duty  it  is  to  carry  them  into  effect. 

While  "may"  in  any  statute  is  ordinarily. to  be  construed  as  "shall" 
or  "must"  when  public  rights  or  interests  are  concerned,  yet  the 
construction  depends  upon  the  context  of  the  statute,  the  test  being 
the  intent  ot  the  legislature. 

Department  of  Justice, 

Februai^  28,  190S. 

Sir:  I  have  the  honor  to  respond  to  your  letter  of  Febru- 
ary 6,  in  which  you  cite  the  provision  in  the  act  of  June 
13,  1902  (82  Stat.,  342),  which  authorizes  the  Secretary  of 
War  to  purchase  or  build  a  dredge  for  use  in  harbor  im- 
provement and  maintenance  upon  Lake  Erie;  and,  calling 
attention  to  similar  provisions  in  the  same  statute  for  the 
construction  of  dredges  in  connection  with  works  of  river 
and  harbor  improvement  in  Lake  Michigan,  you  ask  my 
opinion  on  the  question  whether  the  requirements  of  the  law 
in  question  in  respect  to  the  work  of  dredge  construction 
provided  for  are  mandatory  in  character,  or  whether  they 
are  wholly  or  in  part  directory. 

It  is  fundamental  that  the  work  of  river  and  harbor  im- 
provement, and  undertakings  tributary  thereto  like  the 
dredge  construction  now  presented,  are  incidents  of  the 
national  power  to  regulate  navigation  and  commerce.  The 
authority  and  initiative  of  Congress  is  complete  and  exclu- 
sive. An  illustration  of  the  exercise  of  this  jurisdiction  by 
Congress  directing  and  restricting  the  executive,  is  shown 
by  the  fourteenth  section  of  the  act  before  us  (32  Stat., 
376),  in  which  the  Secretary  of  War  is  directed  to  cause 
preliminary  examinations  or  surveys  to  be  made  respecting 
harbor  improvement,  and  which  requires  such  preliminary 
examination  unless  a  survey  or  estimate  is  expressly 
directed;  and  provides  that,  in  case  after  preliminary 
examination   the   particular    improvement   is   not  deemed 
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advisable,  no  survey  or  estimate  therefor  shall  be  made 
without  the  direction  of  Congress,  etc.  (Cf .  sec.  2,  act  of 
March  3,  1899;  30  Stat.,  1149.) 

In  other  words,  in  a  particular  and  peculiar  sense  the  will 
of  Congress  operates  upon  the  executive  in  a  mandatory 
way  in  the  laws  technically  known  as  river  and  harbor  bills. 
In  general,  it  is  the  duty  of  the  executive  to  carry  such 
legislative  mandates  into  effect  whatever  the  executive 
opinion  may  be  as  to  their  expediency  or  propriety,  those 
considerations  having  been  determined  when  Executive 
approval  to  the  law  has  been  given. 

Taking  up,  now,  the  particular  point  of  interpretation, 
the  clause  to  be  considered  is,  ''The  Secretary  of  War  h 
authorized  to  cause  to  be  purchased  or  built,"  etc.  The 
words  italicised,  like  corresponding  expressions  in  statutes, 
are  equivalent  to  the  word  "may,"  and  the  question  is.  Are 
these  words  used  in  a  mandatory  or  permissive  sense? 

The  ordinary  meaning  of  "may"  is  generally  permissive, 
but  as  used  in  law  it  is  often  mandatory  and  equivalent  to 
"shall"  or  "must."    The  rule  has  been  stated  as  follows: 

"It  is  well  settled  that  'may,'  in  an}"  statute,  is  to  be 
construed  as  equivalent  to  'shall'  or  '  must'  when  the  public 
interests  or  rights  are  concerned,  and  when  the  public  or 
third  persons  have  a  right  de  pire  to  claim  that  the  power 
granted  should  be  exercised.  »  *  *  A  duty  is  impliedly 
imposed  to  exercise  it  [the  power]  whenever  the  occasion 
arises.  These  terms  are,  then,  in  effect,  invariably  invested 
with  a  compulsory  force,"  etc.  (Black,  Interpretation  of 
Laws,  p.  156.) 

"But  it  would  be  difficult  to  believe  that  Parliament 
would  ever  have  intended  to  commit  powers  to  public  per- 
sons for  public  purposes  for  exercise  or  non-exercise  in  any 
such  spirit;"  that  is,  as  convenience  or  interest  might  dic- 
tate when  a  mere  privilege  or  license  is  conferred  upon  pri- 
vate individuals.  "*  *  *  But  as  regards  the  imperative 
character  of  the  duty,  it  was  laid  down  by  the  King's  Bench 
that  words  of  permission  in  an  act  of  Parliament,  when  tend- 
ing to  promote  the  geneml  benefit,  are  always  held  to  be 
compulsory."     (P^ndlich  on  Interpretation  of  Statutes,  pp. 
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422,  423.  See  also  Supervisors^ \,  United  States,  4  Wall., 
435,  and  cases  cited;  Sedgwick  on  Construction,  pp.  375, 
377.) 

The  application  of  this  rule,  however,  depends  upon  the 
context  of  the  statute;  the  test  is  the  intent  of  the  legisla- 
ture {United  States  v.  Thojttan,  156  U.  S.,  353).  As  to  this 
element  of  interpretation,  it  is  proper  to  observe  that  the  act 
under  consideration  authorizes  the  construction  of  many 
separate  works  of  improvement,  invohnng  large  expendi- 
tures, and  in  every  case  the  provision  is  that  the  Secretary 
of  War  m^y  (in  effect)  undertake  the  particular  improve- 
ments authorized.  If  the  use  of  the  word  '^may"  in  such 
enactments  is  permissive  merelj^,  and  its  force  and  scope 
extend  no  further  than  to  authorize  the  construction  of 
these  works  in  the  discretion  of  the  Secretary  of  War,  then 
by  failure  or  neglect  to  avail  of  the  authority  conferred  on 
him,  or  by  adverse  exercise  of  the  discretion  intrusted  to 
him,  he  would  defeat  the  exercise  of  legislative  power  in  a 
matter  committed  to  the  exclusive  jurisdiction  of  Congress 
and,  manifestl}',  upon  consideration  of  the  whole  subject 
and  the  entire  river  and  harbor  programme,  intended  to  be 
carried  into  effect  promptly  and  exactly. 

It  seems  to  me,  then,  that,  considering  the  words  "is 
authorized,"  etc.,  in  the  above  provision  as  equivalent  to 
the  word  "may,"  that  word  must  be  construed  to  have  the 
meaning  of  "shall,"  and  is  not  to  be  taken  to  import  mere 
pennission,  or  to  grant  an  alternative  or  choice  as  if  its 
meaning  were  "may  or  may  not."  I  conclude,  therefore, 
that  the  clause  of  the  act  of  June  13,  1902,  above  cited,  is 
mandatory  in  character,  and  as  such  is  binding  upon  the 
executive  whose  duty  it  is  to  carry  the  mandate  into  effect. 
Very  respectfully, 

P.  C.  KNOX. 

The  Secretary  of  War. 
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T0NNA(;E  tax  on  FOREUiN  CABLE  SHIP. 

A  British  cable  confltnietion  steamflhip  engaged  in  its  legitimate  buni- 
ne&s,  arriving  at  Honolulu  from  a  foreign  iK)rt,  Ih  not  a  vessel  engaged 
in  trade  within  the  meaning  of  sec'tion  11  of  the  act  of  June  19,  188ft 
(24  Stat,  79) ,  and  thert^fore  is  not  subject  to  the  tonnage  tax  provide*! 
for  in  that  wH'.tion. 

Department  of  elusTiCE, 

Mareh  10,  190S. 

Sir:  I  have  the  honor  to  acknowlege  the  receipt  of  your 
letter  of  December  4  last,  transmitting  copy  of  a  letter 
from* the  collector  of  customs  at  Honolulu  and  of  its  inclo- 
sures,  "  consisting  of  a  protest  by  Messrs.  Theo.  H.  Davies& 
Co.  against  the  collector's  assessment  of  tonnage  tax  on  tho 
British  cable-construction  steamship  Britannia,  which 
arrived  at  Honolulu  from  Fiji  and  was  entered  at  the 
custom-house  accordingly." 

It  appears  that  this  tax  was  levied  under  the  provisions 
of  section  11  of  the  act  of  June  19,  1886  (24  Stat.,  81), 
amending  section  14  of  ^'An  act  to  remove  certain  burdens 
on  the  American  merchant  marine  and  encourage  the  Ameri- 
C4infiyreign  candying  trade  »,nd  for  other  purposes,"  approved 
June  26,  1884.     (23  Stat.,  57.) 

Said  section  11  provides:  "That  in  lieu  of  the  tax  on  ton- 
nage of  thirty  cents  per  ton  per  annum  imposed  prior  to 
July  first,  eighteen  hundred  and  eighty-four,  a  duty  of 
three  cents  per  ton,  not  to  exceed  in  the  aggregate  fifteen 
cents  per  ton  in  any  one  year,  is  hereby  imposed  at  each 
entry  on  all  vessels  which  shall  be  entered  in  any  port  of 
the  United  States  from  any  foreign  port  or  place  in  North 
America,  Central  America,  the  West  India  Islands,  the 
Bahama  Islands,  the  Bernmda  Islands,  or  the  coast  of  South 
America  bordering  on  the  Caribbean  Sea,  or  the  Sandwich 
Islands,  or  Newfoundland;  and  a  duty  of  six  cents  per  ton, 
not  to  exceed  thirty  cents  per  ton  per  annum,  is  hereby 
imposed  at  each  entry  upon  all  vessels  which  shall  be  entered 
in  the  United  States  from  any  other  foreign  ports,  7iot,  hmc- 
ever,  to  include  re-ssclft  in  diMress  or  not  engaged  in  traded 

Said  section  provides  further  that  the  President  shall  sus- 
pend the  collection  of  so  much  of  such  duty  on  vessels 
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entered  from  any  foreign  port  as  may  be  in  excess  of  the 
tonnage  and  light-house  dues,  or  other  tax  or  taxes  imposed 
in  said  port  on  American  vessels  by  the  government  of  the 
foreign  country  in  which  such  port  is  situated,  and  shall  by 
prcwlamation  indicate  the  ports  to  which  such  suspension 
shall  apply,  and  further  that  such  proclamation  shall 
exclude  from  the  benefits  of  such  suspension  vessels  of  any 
foreign  country  in  whose  ports  the  fees  or  dues  of  any  kind 
or  nature  imposed  on  vessels  of  the  United  States,  or  the 
import  or  export  duties  on  their  cargoes,  are  in  excess  of 
the  fees,  dues,  or  duties  imposed  on  the  vessels  of  such 
countr}',  or  on  the  cargoes  of  such  vessels. 

The  question  here  to  be  determined  is  whether  the  Bri- 
tarmia^  at  the  time  this  tax  was  imposed,  was  engaged  in 
trade  within  the  meaning  of  said  section  11. 

One  of  the  purposes  of  the  original  act  of  1884,  previously 
referred  to,  as  disclosed  hy  its  title,  is  to  ^^  enjcourage  the 
A7n>etn<nui  foreign  canning  traded  Unquestionably  this  is 
the  object  of  said  section  11  of  the  act  of  1886.  This  is 
apparent  from  the  quoted  words  in  the  title  to  said  original 
act,  the  words  used  in  said  section  11  and  the  direction  to 
the  President  contained  in  section  12  "to  cause  the  govern- 
ments of  foreign  countries  which,  at  any  of  their  ports, 
impose  on  American  vessels  a  tonnage  tax  or  light- house 
dues,  or  other  equivalent  tax  or  taxes,  or  any  other  fees, 
charges,  or  dues,  to  be  informed  of  the  provisions  of  the 
fweceiUng  section^  and  invited  to  co-operate  with  the  Govern- 
ment of  the  Unitt^d  States  in  abolishing  all  light-house  duas, 
tonnage  taxes,  or  other  etjuivalent  tax  or  taxes  on,  and  also 
all  other  fees  for  official  services  to,  the  vessels  of  the 
respective  nations  (mpJoyed  in  the  trade  hetiretm  the pmin  of 
such  foreign  count nj  and  the portn  of  the  United  States.^^ 

In  order  to  justify  the  Icv^'ing  of  this  tax  we  must  say 
that  the  word  "trade"  is  used  in  said  section  11  in  its 
broadest  sense.  Surely  a  floating  machine  shop,  like  a  cable 
supply  ship,  when  devoted  to  its  legitimate  business,  is  not 
engaged  in  "the  American  foreign  currying  trade,"  the 
encouragement  of  which,  as  we  have  seen,  inspired  said 
section  11.  I  do  not  think  the  case  of  the  Nymph  (1 
Sumner,  616),  cited  by  you,  controlling  here. 
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In  that  case,  the  schooner  was  licensed  to  be  employed  in 
the  cod  fishery,  pursuant  to  "An  act  for  enrolling  and 
licensing  ships  or  vessels  to  be  employed  in  the  codsimg 
trade  and  fiifhertea^  and  for  regulating  the  same,"  approved 
February  18,  1793.  (1  Stat.,  305.)  The  thirty -second  sec- 
tion of  said  act  declared  that  if  any  licensed  ship  or  vessel 
should  ''be  employed  in  an^^  other  trade^^  than  that  for 
which  she  was  licensed,  she  with  her  tackle,  apparel,  and 
furniture,  and  the  cargo  found  on  board  her  should  be  for- 
feited. It  appeared  that  the  Nymph  had  been  employed  in 
the  mackerel  fishery  without  the  special  license  provided  in 
the  act  of  May  24, 1828."  (4  Stat. ,  312.)  Up  to  the  passage 
of  said  act,  all  the  bank  and  coast  fisheries  had  been  carried 
on  under  a  cod-fishing  license,  the  law  providing  for  but 
two  forms  of  fishing  licenses — one  for  the  cod  and  the  other 
for  the  whale  fisheries.  It  was  held  that  under  the  act  of 
1828  the  mackerel  fishery  was  separate  and  distinct  from 
the  cod  fishery  and  required  a  special  license,  that  the  word 
''trade,"  as  used  in  the  act  of  1793^  embraced  the  fisheries, 
and  that  under  the  thirty-second  section  of  said  act  the 
Nymph  was  liable  to  forfeiture  by  reason  of  her  employ-  • 
ment  in  a  "trade"  other  than  that  for  which  she  was 
licensed.  As  before  seen,  under  the  act  of  1793  the  only 
cases  in  which  a  license  was  required  was  for  vessels 
employed  in  the  coasting  trade,  or  the  whale  or  cod  fishery. 
The  thirty-second  section,  in  providing  for  the  forfeiture 
of  any  vessel  that  should  be  "employed  in  any  oth£r  trade" 
than  that  for  which  she  was  licensed,  of  course  subjected  to 
forfeiture  vessels  employed  in  the  fisheries  holding  coast- 
ing trade  licenses  and  vessels  employed  in  the  coasting  trade 
holding  fisheries  licenses. 

A  careful  analysis  of  section  11  of  said  act  of  1886,  and 
of  the  sections  following  it,  convinces  me  that  the  word 
"trade"  is  used  in  that  section  in  a  different  and  more 
restrictive  sense,  and  that,  therefore,  the  Britannia^  when 
this  tax  was  imposed,  was  not  engaged  in  trade  within  the 
meaning  of  said  section. 

Respectfully,  HENRY  H.  HOYT, 

Acting  Attorney- General. 

The  Secretarv  op  the  Treasury. 
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FEDERAL  BUILDING  SITE  IN  HONOLULU. 

The  President  is  authorized,  under  section  91  of  the  Organic  act  of  the 
Territory  of  Hawaii  (31  Stat,  159),  to  take  such  of  the  public  lands  of 
Hawaii  as  he  deems  proper  for  the  uses  and  purposes  of  the  United 
States. 
The  Secretary  of  the  Treasury  may,  if  authorized  by  the  President, 
accept  a  site  for  a  Federal  building  in  Honolulu  acquired  in  exchange 
for  public  land  in  Hawaii  and  assume  the  custody  and  control  thereof, 
no  objection  thereto  arising  under  section  3736,  Revised  Statutes,  or 
otherwise. 

Department  of  Justice, 

March  12,  1903, 
Sir:  I  have  your  letter  of  the  5th  instant,  in  which  you 
say: 

"  This  Department  is  in  receipt  from  the  Acting  Secre- 
tary of  the  Interior  of  a  cop}"  of  a  letter  addressed  to  that 
Department  under  date  of  January  31,  1903,  by  the  gov- 
ernor of  the  Territory  of  Hawaii,  in  which  he  states  that 
'  In  order  to  promote  the  erection  of  the  Federal  building 
in  Honolulu  for  post-offices,  for  Federal  court,  and  offices 
for  Federal  court  officials  and  internal-revenue  officials,  I 
'have  adopted  an  arrangement  with  the  Bishop  estate  where- 
by that  estate  will  grant  a  lot  in  the  center  of  Honolulu  for 
such  purpose,  in  exchange  for  certain  public  lands,  including 
business  lots,  in  the  lower  part  of  the  city,  near  the  wharves, 
a  fish  pond,  and  a  piece  of  country  land  on  the  island  of 
Hawaii,  a  part  of  which  is  rice  land  and  the  rest  wild  land. 
*  *  *  The  proposed  arnxng(Mnent  is  subject  to  the 
acceptance  by  the  Secretary  of  the  Treasury  of  the  lot  in 
question  for  the  site  of  a  Federal  building.' 

"The  Department  has  the  honor  to  request  to  be  advised 
whether  in  your  opinion  a  Federal  site  can  be  acquired  in 
the  manner  suggested,  and  whether,  in  the  absence  of  leeis- 
lation  authorizing  the  acijuisition  of  a  Fedei-al  building  site 
in  the  city  of  Honolulu,  this  Department  can  legally  a*ssume 
the  custody  and  control  of  land  acquired  in  the  manner 
aforesaid  for  the  purpose  indicated." 

The  joint  resolution  of  annexation  recites  that  the  Gov- 
ernment of  the  Republic  of  Hawaii  cedes  and  transfers  to 
the  United  States  the  owneiship  of  all  public,  Government, 
or  Crown  lands,  public  buildings,  etc.,  and  all  other  public 
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property,   together   with   every   right    and    appui'tenance 
thereunto  belonging. 

The  Organic  act  of  the  Territory  of  Hawaii  of  April  30 
19(X)  (31  Stat. ,  159),  in  section 91, provides:  '' That thepublic 
property  ceded  and  tmnsf erred  to  the  United  States  by  the 
Republic  of  Hawaii  under  the  joint  resolution  of  annexation 
approved  July  seventh,  eighteen  hundred  and  ninety -eight, 
shall  be  and  remain  in  the  possassion,  use,  and  control  of  the 
government  of  the  Territory  of  Hawaii,  and  shall  be  main- 
tained, managed,  and  c^red  for  by  it,  at  its  own  expense, 
until  otherwise  provided  for  by  Congress,  or  taken  for  the 
uses  and  purposes  of  the  United  States  by  direction  of  the 
President  or  the  Governor  of  Hawaii." 

Section  73  of  the  same  OrgJinic  ai*t  provides:  ''That  the 
laws  of  Hawaii  relating  to  public  lands,  the  settlement  of 
boundaries,  and  the  issuance  of  patents  on  land-commission 
awards,  except  as  changed  by  this  act,  shall  continue  in 
force  until  Congress  shall  otherwise  provide." 

It  thus  appears  that  public  lands  in  Hawaii  are  under  the 
control  of  the  laws  and  the  government  of  the  Territory  of 
Hawaii,  and  that  the  President  is  authorized  to  take  such 
land  as  he  deems  proper  for  the  uses  and  purposes  of  the 
United  States. 

Should  the  President  direct  a  particular  ti-act  of  public 
lands  to  be  taken  for  the  uses  of  the  United  States,  it  would 
thereupon  become  land  set  apart  for  such  uses,  and  the  cus- 
tody and  control  thereof  could  be  assigned  by  the  President 
to  the  appropriate  department,  which  in  the  case  statf^l  ])v 
you  would  be  the  Treasur\^  Department. 

The  (question  remains,  however,  whether  a  tract  of  land 
now  in  private  ownc^rship  can  ))e  converted  into  public  land 
so  as  to  come  under  the  power  of  the  President  to  take  such 
land. 

This,  under  section  73  of  the  Organic  act,  is  a  question 
arising  under  the  'Maws  of  Hawaii  relating  to  public  lands,"  ^ 
and  under  such  laws  (sec.  169)  the  Minister  of  the  Interior, 
by  and  with  the  authority  of  the  Executive  Council,  was 
authorized  to  lease,  sell,  or  otherwise  dispose  of  the  public 
lands  m  such  manner  as  he  might  deem  best  for  the  protec- 
tion of  agriculture  and  the  general  welfare  of  the  Republic, 
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subject  to  such  restrictions  as  may  from  time  to  time  be 
expressly  provided  b}'^  law. 

And  it  was  also  provided  that  no  sale  of  one  land  or  lot 
exceeding  $5,000  in  value  should  be  made  without  the  con- 
sent of  the  President. 

Ordinaril}^  transfers  of  Government  lands,excepting  under 
the  homestead  law  of  1892,  were  to  be  made  at  public  auc- 
tion conducted  by  the  Minister  of  the  Interior  or  one  of  his 
clerks  under  his  direction.  This  was  required  by  section 
177  of  the  civil  laws  of  1897.  By  section  178  of  the  same 
civil  laws  it  was  provided  that  ''the  provisions  of  section 
177  shall  not  extend  or  apply  to  cases  where  the  Govern- 
ment shall,  by  quit-claim  or  otherwise,  dispose  of  its  rights 
in  any  land  by  way  of  compromise  or  equitable  settlement 
of  the  rights  of  claimants,  nor  to  cases  of  exchxin^e^  or  sales 
of  Government  lands  in  return  for  parcels  of  land  acquired 
for  roads,  sites  of  Government  buildings,  or  other  Govern- 
ment purposes." 

Section  186,  which  embodies  the  first  part  of  the  land  act 
of  1895,  begins  as  follows:  "In  this  act,  if  not  inconsistent 
with  the  context,  'public  lands'  means  all  lands  heretofore 
classed  as  Government  lands,  all  lands  heretofore  classed  as 
Crown  lands,  and  all  lands  that  may  hereafter  come  into 
the  control  of  the  Government  by  purchase,  exchobJige^ 
escheat,  or  by  the  exercise  of  the  right  of  eminent  domain 
or  otherwise  except  as  below  set  forth." 

The  a(!t  of  1895  was  a  homestead  act,  and  the  phrase 
"except  as  below  set  forth"  was  used  because,  by  the  same 
section  (186),  "town  lots,  sites  of  public  buildings,  land 
used  for  public  purposes,  roads,  streets,  landings,  nur- 
series, tracts  reserved  for  forest  growth  and  conservation 
of  water  supply,  parks,  and  all  lands  which  may  hereafter 
be  used  for  public  purposes"  were  to  remain  under  the 
control  and  management  of  the  Minister  of  the  Interior, 
who  was  to  have  power,  with  consent  of  the  Executive 
Council,  to  turn  over  to  the  commissioners  for  the  purposes 
of  the  act  of  1895  any  land  or  parts  of  land  reserved  for 
public  uses. 

It  is  clear  that  under  the  laws  of  the  former  Republic  of 
Hawaii  the  Minister  of  the  Interior,  with  the  authority  of 
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the  Execative  Council,  and  in  casei  the  land  should  be  worth 
$5,000  or  more,  with  the  consent  of  the  President,  could 
have  exchanged  the  public  land  noientioned  by  you  for  pri- 
vate land  belonging  to  the  Bishop  estate. 

What  could  thus  have  been  done  can,  in  my  opinion,  now 
be  done  b}^  the  Commissioner  of  Public  Lands  with  the  con- 
sent of  the  Governor,  since  it  is  clear  that  sections  68  and 
73  of  the  Organic  act  have  substituted  the  Commissioner  of 
Public  Lands  for  the  Minister  of  the  Interior  and  the  Gov- 
ernor of  the  Territory  for  the  President  and  the  Executive 
Council  united. 

Should  the  President  authorize  you  to  do  so,  there  is,  in 
my  opinion,  no  objection  arising  from  section  3736  of  the 
Revised  Statutes,  or  otherwise,  to  your  accepting  the  lot  in 
question  for  the  site  of  a  Federal  building,  and  thereupon 
assuming  custody  and  control  of  such  lot. 
Respectfully, 

HENRY  M.  HOYT, 
Acting  Attorney-  General. 
The  Secretary  of  the  Treasury. 


TELEGRAPH  GRANT— ACCEPTANCE— POSTMASTER- 
GENERAL. 

The  mere  filing  by  an  individual  with  the  Postmaster-General  of  an 
acceptance  of  the  restrictions  and  obligations  of  the  act  of  July  24, 
1866  (14  Stat.,  221),  **To  aid  in  the  construction  of  telegraph  lines, 
et<'.,'*  and  the  acts  amendatory  thereto,  neither  confers  upon  such  per- 
son the  benefits  and  privileges,  nor  subjects  him  to  the  burdens  and 
restrictions  of  that  act,  l>ecau8e  he  is  not  a  telegraph  company  organ- 
ized under  the  laws  of  one  of  the  States. 

The  words  "any  telegraph  company  organized  under  the  laws  of  any 
State,"  used  in  the  act  of  1866,  were  used  advisedly,  and  with  a  recog- 
nition that  they  did  not  include  a  "person"  or  an  individual. 

Department  of  Justice, 

March  W,  1903. 
Sir:  In  reply  to  your  letter  of  the  6th  instant,  inclosing 
an  acceptance  forwarded  to  you  by  Mr.  Walter  W.  Goode 
of  the  restrictions  and  obligations  of  the  act  of  Congress  of 
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July  24, 1866,  entitled  "An  act  to  aid  in  the  construction  of 
telegraph  lines,"  etc.,  and  the  acts  amendatory  thereto,  and 
asking  my  opinion  as  to  whether,  since  the  amendatory  act 
of  Febiniary  15,  1901,  an  individual  is  entitled  to  the  priv- 
ileges and  benefits  of  the  acts  referred  to,  I  have  to  saj^: 

The  act  of  1866,  embodied  in  Title  LXV  of  the  Revised 
Statutes,  grants  the  privileges  and  benefits  to  "any  tele- 
graph company  now  organized,  or  which  may  hereafter  be 
organized  under  the  laws  of  any  State,"  and  provides  that 
the  rights  and  privileges  "shall  not  be  transferred  by  any 
company  acting  thereunder  to  any  other  corporation,  asso- 
ciation, or  person."  So  far  as  that  law  is  concerned,  I  am 
of  opinion  that  the  words  "telegraph  company  organized 
under  the  laws  of  any  State"  were  advisedly  used,  and  used 
with  a  recognition  that  they  did  not  include  a  "person"  or 
an  individual. 

To  treat  the  law  as  giving  the  same  privileges  to  an  indi- 
vidual would,  accordingly,  be  to  legislate  rather  than  to 
interpret.  A  corporation  organized  under  the  laws  of  one 
of  the  States  would  be  an  American  corporation,  subject  to 
State  control.  If  we  substitute  "individual,"  there  is 
nothing  in  the  law  to  require  the  individual  even  to  be  an 
American  citizen. 

As  for  the  so-called  amendatory  law  of  February  16, 1901, 
that  law  does  not  purport  to  be  an  amendment  of  the  other. 
Under  the  former,  acceptances  are  to  be  tiled  with  the  Post 
master-Genei'al,  who  is  to  fix  the  i^ates  for  official  messages. 
*  LTnder  the  latter,  the  Secretary  of  the  Interior  is  authorized, 
under  general  regulations  to  be  fixed  l)v  him,  to  permit  the 
use  of  rights  of  way  through  the  public  lands,  forest  and 
other  reservations  of  the  United  States,  and  the  Yosemite, 
Sequoia,  and  General  Grant  national  parks,  Cal.,  for  elec- 
trical plants,  poles,  and  lines  for  the  generation  and  distri- 
bution of  electrical  power  and  for  telephone  and  telegraph 
purposes,  and  for  canals,  ditches,  pipes,  etc.,  "by  any  citi- 
zen, association,  or  corporation  of  the  United  States."  And 
the  law  contains  this  proviso: 

Prarided  furthef\  That  all  permits  given  hereunder  for 
telegraph  and  telephone  purposes  shall  be  subject  to  the 
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provision  of  title  sixty-five  of  the  Revised  Statutes  of  the 
United  States,  and  amendments  thereto,  regulating  rights 
of  way  for  telegraph  companies  over  the  public  domain. 

This  law  was  passed  soon  after  the  decision  of  the  Su- 
preme Court  in  the  case  of  Richimmd  v.  Southern  Bell  Tele- 
phone  Company  (174  U.  S.,  761),  that  telephone  companies 
had  no  rights  under  the  law  of  1866.  It  expressly  mentions 
any  citizen  of  the  United  States  and,  therefore,  there  is  no 
doubt  that  the  law  of  February  15,  1901,  embraces  Individ' 
iiah  who  are  citizens.  Whether  Mr.  Walter  W.  Goode  is  a 
citizen  or  not  does  not  appear. 

Should  he  obtain  the  permit  from  the  Secretary,  the  pro 
viso  just  quoted  subjects  such  permit  to  all  the  burdens  of 
Title  LXV  of  the  Revised  Statutes. 

But  whether,  by  virtue  of  this  proviso,  "the  permits 
given  hereunder"  by  the  Secretary  of  the  Interior  carry  all 
the  privileges  and  benefits  of  Title  LXV  does  not  seem  to 
be,  properly  speaking,  a  question  arising  in  the  administm- 
tion  of  your  Department,  by  reason  of  the  mere  filing  of 
Mr.  Goode's  paper  purporting  to  accept  the  provisions  of 
the  act  of  1866.  There  is  nothing  before  me  —and,  so  far 
as  I  am  advised,  nothing  before  you — except  that  paper. 
There  is  nothing  before  me  indicating  that  Mr.  Goode  is 
claiming  to  be  entitled  to  the  privileges  and  benefits  of  the 
act  of  1866  (Title  LXV),  after  having  obtained  a  permit 
from  the  Secretary  of  the  Interior. 

I  am  of  opinion  that  his  merely  filing  with  j'ou  the  paper 
you  sent  me  neither  confers  upon  him  the  benefits  and  privi- 
leges, nor  subjects  him  to  the  burdens  and  restrictions  of 
the  act  of  1866,  because  he  is  not  a  telegraph  company 
organized  under  the  laws  of  one  of  the  States. 

I  return  Mr.  Goode's  paper. 
Very  respectfully, 

HENRY  M.  HOYT, 
Acting  Att<jrtiey- Generals 

The  Postmaster-General, 
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NAVAL  OFFICERS— RELATIVE  RANK— PARDON. 

The  granting  of  a  pardon  to  a  naval  oflScer  for  the  purpose  of  restoring 
him  to  his  original  position  on  the  Navy  list,  under  the  belief  that  a 
nomination  intended  to  accomplish  that  end  had  failed  because  it  had 
not  been  directly  confirmed  by  the  Senate,  but  which,  in  reality,  had 
been  confirmed  by  the  advancement  of  another  oflScer  nominated  at 
the  same  time,  did  not  operate  to  advance  such  officer  beyond  the 
relative  position  he  originally  held  on  the  list. 

The  effect  of  a  pardon  is  to  put  an  end  to  the  infliction  of  further  pun- 
ishment. In  the  present  instance,  it  merely  operated  to  end  any 
doubt  there  might  be  as  to  the  legality  of  the  restoration  of  such 
officer  to  his  original  position. 

Department  .of  Justice, 

March  %S,  1903. 

Sib:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  November  8  last,  with  inclosures,  asking  for  my 
opinion  "as  to  whether  or  not  Captain  McCalla  is  entitled, 
as  he  claims,  of  right  and  by  law  to  a  place  on  the  Navy 
register  five  numbers  above  Captain  Chadwick,"  which 
would  be  six  numbers  above  his  present  position. 

The  facts  upon  which  Captain  McCalla  bases  his  claim  are 
as  follows:  On  May  15,  1890,  Capt.  Bowman  H.  McCalla, 
then  a  commander  in  the  Navy,  ranking  next  after  Com- 
mander Caspar  F.  Goodrich,  was  sentenced  by  a  court- 
martial  "to  be  suspended  from  rank  and  duty  for  a  period 
of  three  years,  and  to  retain  his  present  number  on  the  list 
of  commanders  while  so  suspended."  On  December  24, 
1891,  the  unexpired  portion  of  this  sentence  was  remitted. 
Commander  McCalla  had  then  lost  nine  numbers,  and,  by 
reason  of  such  loss  of  numbers,  his  name  appeared  nine 
numbers  below  his  original  position  and  immediately  fol- 
lowing that  of  Commander  Charles  H.  Davis. 

In  a  letter  dated  August  10,  1898,  your  Department 
invited  the  attention  of  the  President  to  the  meritorious 
services  of  certain  naval  oflScers  in  Cuban  waters  during  the 
war  with  Spain  and  recommended  prompt  recognition  by 
the  Government  of  such  services.  The  following  recom- 
mendation was  made  m  the  case  of  Captain  McCalla:  "Com- 
mander Bowman  H.  McCalla,  commanding  the  Marhlehead, 


Digitized  by  VjOOQIC 


The  Secretary  of  the  Nam).  607 

for  eminent  and  conspicuous  conduct  in  battle  off  the  coast 
of  Cuba,  to  be  restored  to  his  original  place  on  the  Navy 
list,  so  that  his  name  shall  appear  on  the  list  of  captains 
next  after  that  of  Capt.  Caspar  F.  Goodrich." 

This  recommendation  was  approved  by  the  President,  and 
Captain  McCalla  was  subsequently  nominated  accordingl3\ 
The  Senate,  however,  failed  to  act  directly  upon  this  nomi- 
nation, and  Captain  McCalla's  name  was  therefore  again 
placed  in  the  position  on  the  list  which  he  held  prior  to 
such  advancement — i.  e.,  next  after  that  of  Capt.  Charles 
H.  Davis.  While  at  the  time  this  nomination  was  made  he 
had  lost  nine  numbers,  he  was  really  only  six  numbers 
below  his  original  position,  owing  to  changes  by  reason  of 
death  and  advancement  which  had  eliminated  the  names  of 
three  officers. 

On  March  3,  1899,  Commander  McCalla  having  in  the 
ordinary  course  reached  No.  1  on  the  list  of  commanders, 
and  a  vacancy  occurring  in  the  grade  of  captains,  received 
and  accepted  the  routine  promotion  and  appointment  to  the 
grade  of  captain. 

On  February  6,  1900,  certain  questions  affecting  the 
status  and  pay  of  C^aptain  McCalla  and  other  officers  were 
submitted  to  the  Attorney-General  by  the  Secretary  of  the 
Treasury  upon  the  suggestion  of  the  Comptroller;  and  on 
February  19  an  opinion  was  rendered  that  the  advancement 
of  McCalla,  on  August  10,  1898,  was  not  nugatory,  as  your 
Department  had  supposed,  by  reason  of  the  failure  of  the 
Senate  to  confirm. such  advancement  in  terms;  but  that,  on 
the  contrary,  the  Senate,  having  confirmed  the  nomination 
of  another  officer  (Lieutenant-Commander  Pillsbury)  ''to 
be  a  commander  from  the  10th  day  of  August,  1898,  vice 
Bowman  H.  McCalla,  advanced  and  promoted,"  thereby 
assented  to  and  (confirmed  the  advancement  and  promotion 
of  McCalia. 

As  before  seen,  Captain  McCalla,  on  August  10, 1898,  had 
suffered  a  net  loss  of  only  six  numbers  by  reason  of  his 
sentence.  By  operation  of  the  '*  Personnel  act "  of  March  3, 
1899,  Captains  Andrade,  Lowe,  and  Robinson,  formerly 
engineers  with  relative  rank  below  that  of  Captain  McCalla 
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at  the  time  his  sentence  took  effect,  were  placed  in  the  line 
above  McCalla,  your  Department  supposing  that  his  ad- 
vancement of  August  10,  1898,  had  failed.  Under  date  of 
March  9,  1900,  the  Secretary  of  the  Navy,  in  a  letter 
addressed  to  the  Attorney-General,  recommended  that  a 
pardon  be  granted  Captain  McCalla.  It  is  apparent  that 
your  Department  did  not  then  know  of  the  above-mentioned 
opinion  of  this  Department  concerning  the  advancement 
and  promotion  of  McCalla  on  August  10,  1898,  for,  after 
reviewing  briefly  the  history  of  the  case,  the  Secretary  said: 

"Captain  McCalla's  name  at  this  time  appears  upon  the 
Navy  list  as  No.  61,  immediately  below  that  of  Capt.  Charles 
H.  Davis,  instead  of  as  No.  62,  immediately  below  that  of 
Capt.  Caspar  F.  Goodrich,  as  would  have  been  the  case  in  the 
natural  order  of  advancement  if  Captain  McCalla  had  suf- 
fered no  loss  of  numbers. 

"  In  a  letter  dated  August  10, 1898,  the  Department  invited 
the  attention  of  the  President  to  the  case  of  certain  oflBcers 
of  the  Navy  whose  services  in  Cuban  waters  during  the  war 
with  Spain  were  regarded  as  so  meritorious  as  to  entitle 
them  to  prompt  recognition  by  the  Government,  and  recom- 
mended advancement  in  i-ank  as  a  suitable  measure  of  re- 
ward. In  the  case  of  Captain  (then  Commander)  McCalla, 
the  Department's  recommendation  was  as  follows: 

"'Commander  Bowman  H.  McCalla,  commanding  the 
Marhlehead^  for  eminent  and  conspicuous  conduct  in  battle 
off  the  coast  of  Cuba,  to  be  restored  by  the  President  to  his 
original  place  on  the  Navy  list,  so  that  his  name  shall  appear 
on  the  list  of  captains  next  after  that  of  Capt.  Caspar  F. 
Goodrich.' 

"  This  recommendation  was  approved  by  the  President, 
and  Captain  McCalla  was  subsequently  nominated  accord- 
ingly, but  the  nomination  was  not  confirmed  by  the  Senate. 

"  In  view  of  the  fact  that  if  this  nomination  had  been  con- 
firmed Capttiin  McCalla  would  have  been  thereby  restored 
to  his  original  place  on  the  Navy  list;  in  consideration  of 
the  gallant  conduct  and  efficient  services  rendered  by  this 
officer  during  the  recent  war  with  Spain,  I  have  the  honor 
to  recommend  that  a  full  and  unconditional  pardon  be  issued 
to  Captain  McCalla." 
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This  letter  of  recommendation  was  transmitted  to  the 
President,  and  on  March  12  an  unconditional  pardon  was 
granted,  the  pardon  setting  forth  that — 

"  Whereas,  the  services  of  the  said  Bowman  H.  McCalla 
in  Cuban  waters  during  the  war  with  Spain  are  regarded  as 
so  meritorious  as  to  entitle  them  to  prompt  recognition  by 
the  Government;  and, 

"Whereas  the  Secretary  of  the  Navy  recommends  that 
the  said  Bowman  H.  McCalla  be  pardoned: 

*'  Now,  therefore,  be  it  known  that  I,  William  McKinley, 
President  of  the  United  States  of  America,  in  considera- 
tion of  the  premises,  divers  other  good  and  sufficient  reasons 
me  thereunto  moving,  do  hereby  grant  unto  the  said  Bow- 
man H.  McCalla  a  full  and  unconditional  pardon." 
.  Immediately  upon  the  issuance  of  this  pardon  Captain 
McCalla  was  restored  to  the  place  on  the  Navy  list  held  b\' 
him  prior  to  his  trial  by  court-martial  in  1890.  He  was 
thus  given  No.  52  upon  the  Navy  list  instead  of  No.  61,  which 
he  bore  before  the  pardon.  Subsequently,  the  attention  of 
your  Department  was  called  to  the  opinion  of  February  19, 

1900,  previously  referred  to,  and  in  conformity  with  that 
opinion  the  Navy  Register  was  corrected  so  as  to  show  that 
McCalla  attained  his  old  position  on  the  list  and  a  captaincy 
on  August  10,  1898,  the  date  of  the  recess  advancement 
above  referred  to.     A  commission  as  captain,  dated  April  22, 

1901,  but  taking  effect  from  August  10,  1898,  was  issued  to 
him  accordingly.  On  March  8,  1901,  Captain  McCalla  was 
advanced  three  numbers  in  the  grade  of  captain  for  eminent 
and  conspicuous  conduct  in  battle  upcn  recommendation  of 
your  Department,  nomination  by  the  President,  and  con- 
firmation by  the  Senate,  thus  placing  him  three  numbers 
higher  on  the  Navy  list  than  he  was  before  his  trial  by  court- 
martial,  which  relative  position  he  now  holds.  The  nomina- 
tion was  in  the  following  terms:  "I  nominate  Capt.  Bowman 
H.  McCalla  to  be  advanced  three  numbers  in  rank,  from  the 
8th  day  of  March,  1901,  for  eminent  and  conspicuous  con- 
duct in  battles  engaged  in  by  relief  column  under  Vice- 
Admiral  Seymour,  to  take  rank  ne^t  after  Capt,  Richard  P, 
Lm'ryy 
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The  Senate  confirmed  this  nomination,  and  Captain  Mc- 
Calla  accepted  a  commission  issued  in  pursuance  thereof. 
He  now,  in  effect,  claims  that  the  commission  which  he  then 
accepted  should  have  given  him  rank  six  numbers  higher 
on  the  Navy  list  than  it  in  fact  did. 

The  Coghlan  case  cited  by  counsel  for  Captain  McCalla 
can  not  be  said  to  sustain  the  contention  in  this  case.  In 
1876  Admiral  Coghlan,  then  a  lieutenant-commander,  was 
sentenced  by  court-martial  to  be  suspended  one  year  and  to 
retain  his  present  number  in  grade.  He  lost  thirteen  num- 
bers by  reason  of  the  sentence.  In  June,  1898,  he  was  by 
advancement  given  six  of  the  numbers  he  had  lost.  On 
April  5,  1902,  he  was  pardoned  and  then  given  his  original 
relative  position  on  the  Navy  list,  which  carried  him  to 
No.  1  on  the  list  of  captains.  On  April  10,  1902,  a 
vacancy  occurring  in  the  grade  of  rear-admiml  through  the 
retirement  of  Rear-Admiml  Farquhar,  Captain  Coghlan  was 
in  regular  course  promoted  to  a  rear-admiral.  It  will  be 
noted  that  the  pardon  did  not  operate  to  carry  Coghlan 
beyond  his  original  relative  position  on  the  Navy  list. 

The  contention  made  in  behalf  of  Captain  McCalla  that 
"degradation  from  or  diminution  of  relative  rank  and 
position"  is  a  Gmitlnuin^  punishment,  and  thus  subject  to 
revision  by  the  President,  is  conceded.  In  the  Coghlan 
case,  Attorney-General  Devens,  in  17  Opin.,  32,  said: 

'*The  law  of  the  service  assigns  to  each  officer  a  rank  in 
his  grade  and  in  the  line  of  promotion  corresponding  with 
the  date  of  his  commission,  and  '  when  this  order  or  disposi- 
tion is  interrupted,  as  in  the  case  under  consideration, 
through  the  intervention  of  a  court-martial  proceeding,  it 
can  only  remain  so  by  the  continuing  operation  of  the  pen- 
alty imposed,  which  may  be  said  to  act  as  a  punishment 
from  day  to  day  as  long  as  the  officer  affected  is  excluded 
from  the  enjoyment  of  his  previous  status.' 

"It  has  therefore  been  held  that  a  pardon  of  the  Presi- 
dent will  restore  an  officer,  whose  i-ank  has  been  reduced  by 
a  court-martial,  to  his  former  relative  rank  according  to  the 
date  of  his  commission,  the  officer  losing,  of  course,  such 
opportunities  for  promotion  as  might  in  the  meantime  have 
occurred.     (12  Opin.,  547.)" 
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It  is  clear  that  when  the  Secretary  recommended  and  the 
President  granted  a  pardon  to  Captain  McCalla  they  both 
supposed  the  advancement  of  August  10, 1898,  abortive,  since 
the  recommendation  is  based  upon  that  assumption  and  the 
pardon  is  predicated  upon  the  recommendation.  The  Senate 
had,  as  we  have  seen,  failed  to  act  directly  upon  this  appoint- 
ment, and  Captain  McCalla  had  been  in  fact  again  reduced 
in  number  and  to  the  grade  of  commander,  which  position 
he  held  prior  to  said  appointment.  It  is  apparent  that  when 
Captain  McCalla  received  and  accepted  the  routine  promo- 
tion and  appointment  to  the  grade  of  captain  on  March  3, 
1899,  he  understood  that  the  appointment  of  August  10, 
1898,  was  without  effect.  It  is  also  apparent  that  the  Sen- 
ate, in  directly  consenting  to  this  routine  appointment,  sup- 
posed the  previous  appointment  had  failed  for  want  of  such 
consent. 

But,  even  assuming  that  the  President  when  he  granted 
the  pardon  knew  that  Captain  McCalla  was  then  entitled 
without  a  pardon  to  his  original  place  on  the  list,  it  does  not 
follow  that  he  is  now  entitled  to  an  additional  six  numbers, 
If,  as  has  been  contended  and  conceded,  the  sentence  of  the 
court-martial  was  a  continuing  sentence,  the  President  on 
August  10,  1898,  by  advancing  the  captain  six  numbers, 
or  all  that  he  had  lost,  thereby  did  away  with  the  penalty 
and  put  an  end  to  the  punishment.  It  might  well  be  said 
that  the  President,  entei-taining  some  doubt  about  the 
legality  of  this  advancement,  which,  a.s  we  have  seen,  the 
captain  had  at  the  time  of  the  pardon  received  no  benefit 
from,  granted  the  pardon  to  supplement  and  make  sure  such 
advancement. 

The  effect  of  a  pardon  is  to  put  an  end  to  the  infliction  of 
further  punishment.  The  punishment  in  this  case  was  the 
loss  of  numbers,  and  the  President  put  an  end  to  that  pun- 
ishment when  he  advanced  the  captain  six  numbere  ''to  re- 
store him  to  his  original  place  on  the  Navy  list."  If  an}^ 
doubt  remained  as  to  the  legality  of  the  advancement,  the 
pardon  put  an  end  to  that  doubt. 

In  view  of  the  fact  that  when  the  pardon  was  granted  the 
Executive  had  in  effect  already  remitted  the  penaltx-  attach(*d 
to  the  sentence  of  the*,  court-martial,  I  am  of  the  opinion 
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that  Captain  McCalla  is  not  entitled,  beeause  of  such  pardon, 
to  an  additional  advance  of  six  numbers. 

Respectfully, 

P.  C.  KNOX. 
The  Secretary  ob^the  Navy. 
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Tobacco  grown  in  Porto  Rico  after  the  cession  of  that  island  to  the 
United  States  and  brought  into  this  country  for  warehousing,  and 
afterwards  exported  to  Canada  and  thence  returned  to  the  United 
States,  is  within  the  benefits  of  paragraph  483  of  the  act  of  July  24, 
1897  (30  Stat.,  195),  but  subject  to  the  internal-revenue  tax  provisions 
of  section  3  of  the  act  of  April  12,  1900  (31  Stat.,  77). 

Department  of  Justice, 

April  i,  190S. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  March  2  last,  relative  to  certain  5  bales  of  leaf 
tobacco  which  were  brought  from  Porto  Rico  by  Hamburger 
Bros.  &  Co.,  and  entered  for  warehousing  at  New  York  on 
January  6,  1900,  and  afterwards  exported  to  Canada  and 
thence  returned  to  the  United  States.  It  appears  that  this 
tobacco  was  grown  in  Porto  Rico  after  April  11,  1899,  the 
date  the  ratifications  were  exchanged  of  the  treaty  with 
Spain  under  which  the  Island  of  Porto  Rico  was  ceded  to  the 
United  States. 

You  ask  whether  these  5  bales  of  tobacco  can  be  consid- 
ered "articles  the  growth,  produce*,  or  manufacture  of  the 
United  States"*  exported  and  returned  within  the  meaning 
of  paragraph  483  of  the  act  of  July  24,  1897. 

Since  this  tobacco  was  grown  in  Porto  Rico  after  that 
island  was  ceded  to  the  United  States,  the  reasons  assigned 
for  my  opinion  of  May  19,  1902  [ante,  p.  55],  relative  to 
certain  articles  of  Porto  Rican  origin  exported  from  Porto 
Rico  seem  to  be  applicable  here.  I  am  therefore  of  the 
opinion  that  this  tobacco  is  within  the  benefits  of  said  para- 
graph 488,  subject,  however,  to  the  internal- revenue  tax 
provisions  in  section  3  of  the  Foraker  act  of  April  12, 1900, 

Respectfullv, 

P.  C.  KNOX. 
The  Secketary  of  the  Tkeasury. 
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SKC^RETARY  OF  THE  TREASURY— APPRAISER  OF  CUSTOMS 
AT  PITTSBURG,  PA. 

The  office  of  appraiser  of  customs  in  the  collection  district  of  Pittsburg, 
Pa,,  having  l)een  abolished  in  1880  by  the  Se(^retary  of  the  Treasury, 
under  the  authority  conferreti  ui)on  him  by  sei'tion  2653,  Revised 
Statutes,  that  officer  has  no  authority  to  revive  it.  By  abolishing  the 
office  the  Secretary  exhau8te<i  all  his  power  in  the  premises,  and 
Congress  alone  c^n  re-create  it. 

Department  or  Justice, 

jL}ynl  2,  190S. 

Sir:  I  have  the  honor  to  reply  to  your  verbal  request  of 
the  31st  ultimo  for  my  official  opinion  upon  the  question 
whether  the  Secretary  of  the  Treasur}'  has  authority  to 
revive  the  office  of  appraiser  of  customs  in  the  collection 
district  of  Pittsburg. 

At  the  time  of  making  this  request  you  submitted  to  me 
for  my  consideration  certain  letters  from  the  Treasurj' 
Department,  among  which  is  a  copy  of  an  order  dated  Feb- 
ruary 13,  1880,  abolishing  the  office  of  appraiser  of  customs 
at  Pittsburg,  Pa.,  made  by  John  Sherman,  then  Secretary  of 
the  Treasury,  under  authority  contained  in  section  2653  of 
the  Revised  Statutes  of  the  United  States.  In  my  opinion, 
that  order  of  the  Se(»,retary  was  valid  and  the  oflSce  of 
appraiser  of  customs  at  Pittsburg  no  longer  exists. 

Section  2544  of  the  Revised  Statutes  of  the  United  States 
provides:  ''There  shall  be  in  the  collection-districts  of  the 
State  of  Pennsylvania  the  following  officers:  *  *  *  In 
the  district  of  Pittsburg,  a  surveyor,  and  an  appraiser." 
Act  of  March  18,  1872  (17  Stat.,  41). 

By  the  foregoing  act  the  office  of  appmser  of  customs  at 
Pittsburg  was  created,  and  section  2730  of  the  Revised 
Statutes  made  provision  for  a  salary.  Act  of  February  18, 
1875  (18  Stat.,  318). 

Section  2653  of  the  Revised  Statutes  provides  as  follows: 
"The  Secretary  of  the  Treasury  is  he reb}' authorized,  when- 
ever he  shall  think  it  advantageous  to  the  public  service,  to 
abolish  or  suspend  the  office  of  naval  officer,  or  any  other 
subordinate  office  in  an}^  collection  district  of  the  United 
States,  except  in  Boston,  New  York,  Philadelphia,  Balti- 
more, Charleston,  Savannah,  Portland  in  Maine,  and  San 
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Francisco,  and  to  assign  the  duties  of  the  office  or  any  other 
subordinate  office  so  abolished  or  suspended  to  a  deputy 
collector  or  inspector  of  customs;  and  so  much  of  all  fines, 
penalties,  and  forfeitures  as  would  otherwise  inure  to  either 
of  such  naval  officers  shall,  after  the  discontinuance  of  theii* 
offices,  respectively,  be  paid  into  the  Treasury  of  the  United 
States,  and  there  credited  to  the  fund  for  defraying  the 
expenses  of  collecting  the  revenue  from  customs." 

Such  was  the  law  relating  to  the  office  of  appraiser  of 
customs  at  Pittsburg  as  it  existed  in  1880,  when  the  Secre- 
tary of  the  Treasury,  under  the  authority  contained  in  sec- 
tion 2653,  presumably  ''deemed  it  advantageous  to  the 
public  service  "  to  take  some  action  with  reference  to  certain 
''subordinate  offices"  in  certain  collection  districts  in  the 
United  States  other  than  those  specifically  excepted  from 
the  operation  of  said  section. 

The  order  of  the  Secretary  of  the  Treasury  is  as  follows : 

Treasury  Department, 

Office  of  the  Secretary, 

Washington  J  Fehruan^  13,  18S0. 
Ordered:  That  by  virtue  of  the  authority  vested  in  the  Secretary  of  the 
Treasury  by  section  2653,  Revised  Statutes  of  the  United  States,  the  fol- 
lowing offices,  now  vacant,  are  hereby  abolished: 

Surveyors  of  cuMoms. — Eastport,  Me. ;  Alexandria,  Va. ;  Petersburg,  Va. ; 
Houston,  Tex.;  Portsmouth,  N.  H.;  Norfolk,  Va.;  West  Point,  Va.; 
Richmond,  Va.;  St.  Andrews,  Fla. 

Appraisers  of  customs. — Pittsburg,  Pa.;  Mobile,  Ala. ;  T^ouisville,  Ky.;  St. 
Paul, Minn.;  Norfolk,  Va.;  Evansville,  Ind.;  Memphis,  Tenn. ;  Milwau- 
kee, Wis. 

John  Sherman,  Secretary, 

It  will  be  o))served  that  said  section  "IkSh^d  committed  to  the 
discretion  of  the  Secrettir\^  of  the  Treasury  a  choice  either 
to  "abolish'"  or  ''suspend'"  said  office  of  appraiser  of  cus- 
toms whenever  he  should  deem  such  action  proper,  and  it 
is  apparent  from  the  order  above  quoted  that  the  Secretary 
deemed  it  advantjigeous  to  the  public  service  to  '^abolish" 
rather  than  ''suspend""  the  several  subordinate  offices  therein 
enumerated.  I  think  there  can  be  no  question  as  to  the 
power  of  Congress  to  delegate  to  an  executive  officer  of 
the  Government,  such  as  the  Secretary  of  the  Treasury, 
the  authority  to  abolish  offices  of  the  character  described  in 
section  2663. 
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The  only  question,  therefore,  is  whether,  after  the  office 
of  appraiser  of  customs  at  Pittsburg  has  been  abolished  by 
the  Secretary  of  the  Treasury,  it  is  possible  for  the  Secre- 
tary or  any  other  executive  officer  of  the  Government  to 
revive  or  re-create  such  office. 

If  the  Secretary  of  the  Treasury  had  elected  "'  to  suspend" 
said  office  of  appraiser  of  customs,  under  the  power  in  him 
vested,  an  entirely  different  question  would  now  be  pre- 
sented for  consideration;  but  having  elected  "to  abolish" 
the  office  it  seems  to  me  clear  that  from  the  day  upon  which 
said  order  was  issued  the  office  of  appraiser  of  customs  at 
Pittsburg  ceased  to  exist.  If  the  Secretary  of  the  Treas- 
ury is  now  vested  with  the  pow.  r  to  revive  or  re-establish 
the  office  under  consideration,  the  power  to  ''abolish," 
which  he  has  already  exercised,  would  manifestly  be  no 
greater  than,  nor  would  in  any  way  differ  from,  the  power 
to  ''suspend." 

My  conclusion  is,  therefore,  that  when  the  Secretary  of 
the  Treasury  made  the  order  above  mentioned  abolishing 
the  office  of  appraiser  of  customs  at  Pittsburg  he  exhausted 
all  his  power  in  the  premises  and  that  his  authority  relative 
to  that  office  from  that  time  has  been  "functus  officio." 
As  the  agent  of  Congress,  with  respect  to  his  power  to 
abolish  the  office  in  question,  the  Secretiiry  of  the  Treasury 
has  completed  the  business  which  had  been  intrusted  to 
him  and,  in  my  judgment.  Congress  alone  has  the  power 
to  re-create  the  office. 

In  view  of  the  statement  contained  in  certain  communica- 
tions from  the  Treasury  Department,  herewith  submitted, 
relative  to  the  great  increase  of  business  at  said  port  of 
Pittsburg  during  the  past  five  years  (the  increase  being 
over  300  per  cent),  it  is  with  regret  that  I  have  reached  this 
conclusion,  as  I  should  be  pleased  to  find  some  authority  in 
law  for  reviving  the  office  of  appraiser  of  customs  at  said 
port. 

All  papers  submitted  to  me  relative  to  the  question  herein 
considered  are  herewith  returned. 
Very  respectfully, 


P.  C.  KNOX. 


The  President. 
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EVICTION  OF  UNLAWfTL  OCCUPANTS  OF  PUBLIC  LANDS  IN 
THE  DISTRICT  OF  COLL^iBIA. 

The  only  intent  of  section  1797,  Re>'i8ed  Statutes,  as  amended  by  the 
act  of  April  28,  1902  (32  Stat,  152),  is  to  empower  the  United  States 
marshal  of  the  District  of  Columbia  to  eject  summarily  transient  cr 
disturbing  persons  from  the  public  grounds  in  the  District  under  the 
direct  supervision  of  the  Chief  of  Engineers,  and  does  not  apply 
to  occupants  who  have  been  in  actual  possession,  under  a  claim  of 
right,  for  a  long  period  of  years.  In  such  cases  the  Government 
should  apply  to  the  courts  to  obtain  possession. 

Department  of  Justice, 

April  4, 1903, 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  December  28, 1902,  requesting  an  opinion 
in  accordance  with  a  recommendation  of  the  Chief  of  Engi- 
neers, U.  S.  Army,  accompanied  by  the  letter  of  that  oflScer 
and  other  documents. 

My  attention  is  called  to  an  amendment  of  section  1797, 
Revised  Statutes,  contained  in  the  legislative,  executive,  and 
judicial  appropriation  act,  approved  April  28, 1902  (32  Stat, 
152),  providing:  ''That  the  Chief  of  Engineers  shall  have 
charge  of  the  public  buildings  and  grounds  in  the  District 
of  Columbia,  under  such  regulations  as  may  be  prescribed 
by  the  President,  through  the  War  Department,  except 
those  buildings  and  grounds  which  are  otherwise  provided 
for  by  law;  and  when  it  shall  be  made  to  appear  to  the  said 
Chief  of  Engineers,  or  to  the  officer  under  his  direction 
having  immediate  charge  of  said  public  buildings  and 
grounds,  that  any  person  or  persons  is  in  unlawful  occu^m- 
tion  of  any  portion  of  said  public*  lands  in  the  District  of 
Columbia,  it  shall  be  the  duty  of  said  officer  in  charge  thereof 
to  notify  the  marshal  of  the  District  of  Columbia  in  writing 
of  such  unlawful  occupation,  and  the  said  marshal  shall 
thereupon  cause  the  said  trespasser  or  trespassers  to  be 
ejected  from  said  lands,  and  shall  restore  possession  of  the 
same  to  the  officer  charged  by  law  with  the  custody  thereof." 

1  am  asked  whether  the  ownership  of  the  United  States, 
in  a  tract  of  land  at  the  w(^sterly  end  of  Virginia  avenue  on 
the  banks  of  Rock  Creek,  is  sufficiently  clear  to  justify  the 
placing  of  the  notice  of  eviction  of  occupants  in  the  hands 
of  the  United  States  marshal  of  thc^  District  of  Columbia, 
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as  contemplated  by  the  above  statute.  The  inquiry  really 
is,  whether  the  marshal  is  authorized  to  summarily  eject, 
without  warrant  or  process,  persons  alleged  to  be  tres- 
passers, from  the  premises  described. 

I  am  informed  the  oi;cupants  have  been  in  actual  posses- 
sion, under  a  claim  of  right,  fqr  a  long  period  of  yeara. 
They  have  made  extensive  improvements  and  claim  title: 
The  validity  of  this  claim  is  a  question  for  judicial  de- 
termination. The  only  intent  of  the  statute  cited  is  to 
empower  the  marshal  to  eject  summarily  transient  or  dis- 
turbing persons  from  the  public  grounds  under  the  direct 
supervision  of  the  Chief  of  Engineers.  The  control  of  the 
public  lands  is  somewhat  extended  by  the  act.  But  when  the 
lands  have  been  occupied,  under  a  claim  of  right  of  posses- 
sion, for  a  long  period  of  time,  the  Government  should  apply 
to  the  courts  to  obtain  possession  by  regular  proceedings  in 
ejectment  or  by  some  other  provided  statutory  remedy. 

I  return  the  papei's  submitted  to  me. 

Very  rcspectf  uUv, 

W.  A.  DAY, 
Acting  AttornVy-  GeruTal. 
The  Secretary  of  War. 


RESERVATIONS   IX   STATE  CESSIONS   OF  LANDS  TO  THE 
UNITED  STATES. 

The  act  of  Ixjuisiana,  approved  June  30,  1892,  ceding  jurisdiction  to  the 
United  States  over  certain  lands  in  that  State  for  public  purposes, 
and  providing  for  the  purchase  and  condemnation  thereof,  satisfies 
the  re(4uirements  of  section  355  R.  S.,  and  no  further  cession  of  juris- 
diction is  legally  required. 

The  settled  construction  of  the  Department  of  Justice  is  that  the  "con- 
sent" of  the  legislature  of  a  State  to  the  purchase  of  lands  therein  by 
the  United  States,  required  by  section  355  R.  S.,  must  be  free  from 
any  conditions  or  reservations  inconsistent  with  the  exercise  by  Con- 
gress of  ''exclusive  legislation"  thereover;  but  the  reservation  by  a 
State  of  the  right  to  serve  and  exe<uite  its  civil  and  (Timinal  process  in 
the  pla^^e  ceded  has  always  been  held  }x;rmissible. 

Department  of  Justice, 

April  16,  1903, 
Sir:  In  your  letter  of  the  9th  ultimo,  submitting  two  acts 
of  the  general  assembly  of  the  State  of  Louisiana,  approved, 
respectively,  Juh^  (>,  1882,  and  June  20,  18t)2,  you  request 
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to  be  advised  whether,  in  my  opinion,  "the  last-named  act, 
or  both  read  in  pari  materia^  if  such  reading  is  justified, 
cede  such  jurisdiction  to  the  United  States  as  is  contemplated 
by  Ai1;icle  I,  section  8,  clause  17,  of  the  Constitution  of  the 
United  States,  and  required  by  section  355,  Revised  Statutes 
of  the  United  States." 

Each  of  the  acts  referred  to  is  entitled  "  An  act  to  cede 
jurisdiction  to  the  United  States  over  certain  lands,  and  for 
the  purchase  and  condemnation  thereof,"  Their  first  sec- 
tions are  also  the  same,  and  provide: 

'^ Beit  enacted  hy  the  general  assemhly  of  the  State  of 
Louisiana^  That  the  United  States  shall  have  power  to  pur- 
chase or  condemn  in  the  manner  prescribed  by  law,  upon 
making  just  compensation  therefor,  any  land  in  the  State  of 
Louisiana,  not  already  in  use  for  public  purposes,  required 
for  custom-houses,  court-houses,  arsenals,  national  ceme- 
teries, or  for  other  purposes  of  the  Government  of  the 
United  States." 

Section  2  of  the  act  of  1882  provides: 

"Sec.  2.  Be  it  further  enacted^  etc.,  That  the  United 
States  may  enter  upon  and  occupy  any  land  which  may  have 
been  or  may  be  purchased  or  condemned,  or  otherwise 
acquired,  and  shall  have  the  7*^ight  of  exclusive  legislation 
and  concm^rent  jurisdiction,  together  with  the  State  of 
Louisiana,  over  such  land  and  the  structures  thereon,  and 
shall  hold  the  same  exempt  from  all  State,  parochial,  muni- 
cipal, or  other  taxation." 

The  second  section  of  the  act  of  1892  is  in  these  words: 

"  Sec.  2.  Be  it  further  enacted,  etc. ,  That  the  United  States 
may  enter  upon  and  occupy  any  land  which  may  have  been, 
or  may  be  purchased  or  condemned,  or  otherwise  acquired, 
and  shall  have  the  right  of  exclusire  jm^diction  over  the 
property  so  acquired  during  the  time  that  the  United  States 
shall  be  or  remain  the  owner  thereof  for  all  purposes,  except 
the  adm  mist  rat  Ion  of  the  criminal  laws  of  said  State,  and 
the  service  of  civil  process  of  said  State  therein,  and  shall 
hold  the  same  exempt  from  all  State,  parochial,  municipal 
or  other  taxation." 

I.  These  two  acts,  differing  only,  and  as  they  do,  in  respect 
to  the  nature  of  the  jurisdiction  ceded,  or  purporting  to  be 
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ceded  to  the  United  States  over  t>»e  lands  purchased,  can  not 
be  read  injyari  materia.  The  act  of  1892  must  therefore  be 
taken  as  the  final  and  exclusive  expression  of  the  legislative 
will  on  the  subject. 

II.  It  is  the  settled  construction  of  this  Department  that 
the  "  consent"  of  the  legislature  of  the  State  to  the  purchase 
of  lands  therein  by  the  United  States,  required  by  section 
355  of  the  Revised  Statutes  (originally  section  3  of  the  reso- 
lution of  September  11, 1841;  5  Stat,  468),  before  any  pub- 
lic money  shall  be  expended  for  the  purpose  of  erecting 
thereon  any  public  structure  or  building  referred  to,  must 
be  free  from  any  conditions  or  reservations  inconsistent  with 
the  exercise  by  Congress  of  "exclusive  legislation"  (i.  e., 
exclusive  jurisdiction)  thereover,  as  provided  in  Article  I, 
section  8,  clause  17,  of  the  Constitution.  The  customary 
reservation  by  the  State  of  the  right  to  serve  and  execute 
its  civil  and  criminal  process  in  the  place  purchased,  has, 
however,  always  been  held  permissible,  the  object  of  this 
reservation  being,  it  is  said,  simply  to  prevent  such  place 
from  becoming  a  sanctuary  for  fugitives  from  justice,  and 
it  operates  merely  as  '*an  agreement  of  the  new  sovereign 
to  permit  its  free  exercise  as  qiuxid  hoc  his  own  process." 
(Mr.  Justice  Story,  in  United  States  v.  ConieU^  2  Mason, 
60,  66.) 

It  is  manifest,  however,  that  a  reservation  to  the  State, 
such  as  is  contained  in  the  Louisiana  act  of  1892J  of  the  right 
to  administer  its  criminal  laws  in  the  place  purchased,  is 
inconsistent  with  the  exercise  of  ''exclusive  legislation" 
thereover  by  Congress,  as  it  leaves  to  the  State  ''the  cogni- 
zance of  offenses  against  its  laws  committed  thereon,  as  fully 
as  the  same  existed  before  such  acquisition."  (20  Opin., 
613.) 

It  is  not  perfectly  clear  from  the  authorities  what  is  the 
effect  of  such  a  reservation;  i.  e.,  whether  the  consent  ex- 
pressed would  be  legally  operative  or  the  reservations  alone 
void. 

The  question  was  considered  by  Mr.  Gushing  (8  Opin., 
102),  who  held  that  an  act  of  the  State  of  South  Carolina, 
in  which  the  consent  of  the  legislature  to  the  purchase  was 
coupled  with  conditions  reserving  to  the  State  all  jurisdic- 
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tion  over  the  land  and  public  officers  or  other  persons 
thereon,  did  not  satisfy  the  resolution  of  September  11, 
1841. 

Mr.  Cushmg  affirmed  this  view  in  8  Opin.,  418,  respecting 
a  similar  act  of  the  State  of  Iowa,  which  provided  that 
'^nothing  in  this  act  shall  be  so  construed  as  to  prevent,  on 
such  lands,  *  *  *  the  courts  of  this  State  from  exercis- 
ing jurisdiction  of  crimes  committed  thereon." 

A  different  view  was  taken  by  Attorney -Genera)  Bates,' 
in  passing  upon  the  sufficiency  of  an  act  of  the  legislature  of 
New  York  (10  Opin.,  34).  In  that  case,  the  act  referred  to 
expressed  the  consent  of  the  legislature  to  the  purchase  by 
the  United  States  of  certain  land  in  the  city  of  New  York 
for  the  purposes  of  a  post-office,  and  purported  to  cede  juris- 
diction over  the  lands  purchased  '^subject  to  the  reserva- 
tions hereinafter  mentioned,"  section  3  of  the  act  providing: 
*'  The  said  consent  is  given  and  the  said  jurisdiction  is  ceded 
upon  the  express  condition "  that  the  State  should  retain 
concurrent  jurisdiction  with  the  United  States  for  the 
service  of  its  civil  and  criminal  process  in  the  place  pur- 
chased. (Laws  N.  Y.,  1861,  c.  118,  p.  212.)  This  particu- 
lar reservation  was,  as  already  indicated,  permissible;  but 
into  that  fact  Mr.  Bates,  under  the  position  which  he 
assumed,  did  not  think  it  necessary  to  inquire,  holding  that 
if  the  New  York  act  did  not  amount  to  consent  it  was  null, 
but  that,  on  the  whole,  it  did  give  consent  to  the  purchase. 

Mr.  Olney  followed  Mr.Cushing's  view,  holding  (20  Opin., 
611)  insufficient  an  act  of  the  State  of  Wisconsin  in  which 
the  consent  expressed  was  coupled  with  a  reservation  to  the 
State  of  concurrent  jurisdiction  over  offenses  against  its 
laws  committed  on  the  place  so  purchased. 

But  there  is,  I  think,  a  clear  distinction  between  acts  of 
the  character  passed  upon  by  Mr.  Cushing  and  Mr.  01ne\% 
in  which  the  reservation  of  jurisdiction  is  made  an  express 
condition  of  the  consent,  and  an  act  which  unequivocally 
expresses  the  consent  of  the  legislature  and  does  not  make 
any  objectionable  reservation  which  may  contain  an  abso- 
lute and  inseparable  condition  of  the  consent.  In  such  a 
case  there  seems  to  be  no  good  reason  for  holding  that  the 
reservation  invalidativs  the  entire  act. 
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The  Louisiana  act  of  1892  is  of  the  latter  character.  By 
the  first  section  of  that  act  the  consent  of  the  legislature  to 
the  purchase  or  condemnation  of  lands  within  that  State  by 
the  United  States  for  public  purposes  is  plainl}''  and 
unequivocally  given,  and  there  is  nothing  whatever  in  the 
second  section,  or  any  other  part  of  the  act,  to  indicate  that 
the  reservation  of  jurisdiction  which  it  contains  is  made  an 
express  condition  of  the  consent. 

The  act  may  therefore  be  taken  as  satisfying  the  require- 
ments of  section  355  of  the  Revised  Statutes,  and  no  further 
cession  of  jurisdiction  is  legally  required. 
Respectfullv, 

P.  C.  KNOX. 

The  Secretary  of  the  Treasury. 


CUSTOMS  LAWS^-STORA(tE   CHARGES,  ETC.,  COLLECTED  IN 
PORTO   RICO. 

Storage  charges,  fines,  penalties,  and  forfeitures,  and  other  collections, 
not  duties  or  taxes,  made  by  customs  officers  in  Porto  Rico  in  the 
administration  of  the  customs  laws,  should  be  dejwsited  to  the  credit 
of  the  Treasurer  of  the  United  States. 

What  is  expressed  in  a  statute  is  exclusive  when  it  is  creative  of  some 
right,  power,  or  grant. 

Department  of  flusTicE, 

Ajyril  17,  1903, 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  March  VI  last,  in  which  you  recjuest  my  opinion 
''whether  .storage  charges,  tine.s,  penalties,  and  forfeitures, 
and  other  collections,  not  duties  or  taxes,  made  by  customs 
officers  in  Porto  Rico  in  the  administration  of  the  customs 
laws,  should  be  deposited  to  the  credit  of  the  Treasurer  of 
the  I'nited  States." 

Section  4  of  the  Porto  Kican  or  Foi-aker  act  of  April  12, 
1900  (31  Stat.,  78),  provides,  Inter  alia,  that  ^'The  Secre- 
tary of  the  Treasury  shall  designate  the  several  ports  and 
sub-ports  of  entry  in  Porto  Rico  and  shall  make  such  rules 
and  regulations  and  appoint  such  agents  as  may  be  neces- 
sary to  collect  the  duties  and  bixes  authorized  to  be  levied, 
collected,  and  paid  in  Porto  Rico  by  the  provisions  of  this 
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act,  and  he  shall  fix  the  compensation  and  provide  for  the 
payment  thereof  of  all  such  officers,  agents,  and  assistants 
as  he  may  find  it  necessary  to  employ  to  carry  out  the  pro- 
visions hereof: 

'^ Prov^ided^  hawevet\  That  as  soon  as  a  civil  government 
for  Porto  Rico  shall  have  been  organized  in  accordance  with 
the  provisions  of  this  act  and  notice  thereof  shall  have  been 
given  to  the  President,  he  shall  make  proclamation  thereof, 
and  thereafter  all  collections  of  duties  and  taxes  in  Porto 
Rico  under  the  provisions  of  this  act  shall  be  paid  into  the 
treasury  of  Porto  Rico,  to  be  expended  as  required  by  law 
for  the  government  and  benefit  thereof,  instead  of  being 
paid  into  the  Treasury  of  the  United  States." 

Authority  to  divert  from  the  Treasury  of  the  United 
States  "storage  charges,  fines,  penalties,  and  forfeitures, 
and  other  collections,  7wt  duties  or  taxes,"  must  be  found 
in  the  preceding  section,  if  at  all,  since  there  is  no  other 
provision  of  law  granting  such  authority. 

It  will  be  noticed  that  the  Secretary  of  the  Treasury 
designates  the  several  ports  and  sub-ports  of  entry  in  Porto 
Rico  and  appoints  the  agents  "to  collect  the  duties  and 
taxes  authorized  to  be  levied,  collected,  and  paid "  therein 
by  the  provisions  of  the  act.  It  is  these  same  "duties  and 
taxes"  that  are  specifically  granted  to  PoiiK)  Rico. 

Section  3687  Rev.  Stat. ,  as  amended  by  the  act  of  August 
18,  1894  [28  Stat,  891],  is  as  follows:  "There  is  appropri- 
ated, out  of  any  money  in  the  Treasury  not  otherwise  ap- 
propriated, the  sum  of  two  million  seven  hundred  and  fifty 
thousand  dollars,  for  the  expenses  of  collecting  the  revenue 
from  customs  for  each  half  year,  in  addition  to  such  sums 
as  may  be  received  from  fines,  penalties,  and  forfeitures 
connected  with  the  customs,  and  from  fees  paid  into  the 
Treasury  by  customs  officers,  and  from  storage,  cartage, 
drayage,  labor,  and  services.  And  to  pay  the  salaries  of 
watchmen  and  night  watchmen  in  custom-houses,  who  may 
be  designated  by  the  Secretaiy  of  the  Treasury  to  act  as 
inspectors  of  customs." 

By  the  act  of  June  15, 1880,  the  Secretaiy  of  the  Treasury 
is  required  to  make  report  to  Congress  each  year  of  the 
amount  rec  eived  under  said  section  3687,  and  also  furnish  a 
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statement  showing  in  detail  how  the  money  appropriated 
uuder  said  section  has  been  expended. 

Under  section  2  of  "An  act  to  amend  the  customs  revenue 
laws  and  to  repeal  moieties,"  approved  June  22,  1874  (18 
Stat.,  186),  the  proceeds  of  all  tines,  penalties,  and  forfeit- 
ures under  the  customs  revenue  laws  are  directed  to  be  paid 
into  the  Treasury  of  the  United  States,  and  the  act  provides 
that  compensation  to  informers  shall  be  paid,  under  the 
direction  of  the  Secretary  of  the  Treasury,  out  of  money 
appropriated  for  that  purpose. 

It  is  a  familiar  maxim  in  the  construction  of  statutes  that 
what  is  expressed  is  exclusive  when  it  is  creative  of  vSome 
right,  power,  or  grant.  The  language  of  section  4  of  the 
Porto  Rican  act  is  clear  and  unambiguous.  It  grants  "col- 
lections of  duties  and  taxes"  only.  If  Congress  intended 
that  receipts  from  sources  other  than  duties  and  taxes  should 
be  paid  into  the  Porto  Rican  treasury  it  used  no  language 
appropriate  to  that  end.  As  above  seen,  the  receipts  from 
fines,  penalties,  and  forfeitures,  etc.,  are  specifically  directed 
to  be  paid  into  the  Treasury  of  the  United  States,  and  are 
appropriated  under  a  permanent  annual  appropriation  for  a 
specific  purpose.  If  there  is  an  omission  in  the  law,  the 
legislature,  and  only  the  legislature,  can  supply  it. 

I  must  therefore  answer  your  inquiry  in  the  affirmative. 
Respectfullv, 

HENRY  M.  HOYT, 

Acting  Atiortiey- G eneral. 

The  Secretary  of  the  Treasury. 


LOYAL  CREEK  CLAIMS^ATTORNEYS'  FEES. 

The  attorneys  for  the  Creek  Indians  in  the  so-called  "Loyal  Creek 
Claims"  are  not  entitled  to  the  fees  mentioned  in  the  Indian  appro- 
priation ac't  of  March  3,  1903  (32  Stat.,  994),  until  the  amount  therein 
appropriated,  $600,000,  has  been  at^cepted  by  the  Creek  Nation  in  full 
payment  of  these  claims. 

This  appropriation  is  in  the  nature  of  a  compromise  of  all  the  Loyal 
Creek  claims,  the  payment  of  the  $600,000  being  conditioned  upon  its 
acceptance  by  said  Indians;  and  if  not  accepte<l,  there  will  l)e  no  fund 
a  ailable  from  which  to  pay  said  attorneys. 
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DeparTxMent  or  Justice, 

April  22,  1903, 

Sir:  1  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  13th  ultimo,  inclosing  a  letter  from  Messrs. 
S.  W.  Peel  and  David  M.  Ilodge,  and  asking  my  opinion 
whether,  under  the  terms  of  the  following  paragraph  of  the 
Indian  appropriation  act  of  March  3,  1903,  the  said  Peel 
and  Hodge  are  entitled  to  receive  the  legal  fees  therein 
mentioned  in  advance  of  the  acceptance  by  the  Indians  of 
the  appropriation  of  $600,000  as  full  payment  and  satisfac- 
tion of  all  claim  and  demand  growing  out  of  the  so-called 
"loyal  Creek  claims." 

"In  pursuance  of  the  provisions  of  section  twenty-six  of 
an  act  to  mtify  and  confirm  an  agreement  with  the  Mus- 
cogee or  Creek  tribe  of  Indians,  and  for  other  purposes, 
approved  March  first,  nineteen  hundred  and  one,  there  is 
hereby  awarded,  as  a  final  determination  thereof,  on  the 
so-called  'loyal  Creek  claims'  named  in  said  section  twenty- 
six,  the  sum  of  six  hundred  thousand  dollars,  and  the  same 
is  hereby  appropriated  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  and  made  innnediately  avail- 
able. And  the  Secretary  of  the  Treasury  is  hereby  author- 
ized to  pay,  under  the  direction  of  the  Secretary  of  the 
Interior,  to  the  loyal  Creek  Indians  and  freedmen  named 
in  articles  three  and  four  of  the  treaty  with  the  Creek 
Nation  of  Indians  of  June  fourteenth,  eighteen  hundred  and 
sixty -six,  the  said  sum  of  six  hundred  thousand  dollars,  to 
be  paid  to  such  Indians  and  freedmen  only  whose  names 
appear  on  the  list  of  awards  made  in  their  behalf  by  W.  B. 
Ilazen  and  F.  A.  Field,  as  commissioners  on  behalf  of  the 
United  States  to  ascertain  the  losses  of  said  Indians  and 
freedmen  as  provided  in  said  articles  three  and  four;  and 
such  payments  shall  be  made  in  proportion  of  the  awards  as 
set  out  in  said  list:  Providf(L,  That  said  sum  shall  be  accepted 
by  said  Indians  in  full  payment  and  satisfaction  of  all  claim 
and  demand  growing  out  of  said  loyal  Creek  claims,  and  the 
payment  thereof  shall  be  a  full  release  of  the  Government 
from  any  such  claim  or  claims:  Prorldcd,  hcnoemr,  That  if 
any  of  said  k>val  Creek  Indians  or  freedmen  whose  names 
are  on  said  list  of  awards  shall  have  died,  then  the  amount 
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or  amounts  due  such  deceased  person  or  persons,  resi)ec- 
tively,  shall  be  paid  to  their  heirs  or  legal  representatives: 
And  provided  fwrther^  That  the  Secretary  of  the  Treasury 
be,  and  he  is  hereby,  authorized  and  directed  to  first  with- 
hold from  the  amount  herein  appropriated  and  pay  to  S.  W. 
Peel,  of  Bentonville,  Arkansas,  the  attorney  of  said  loyal 
Creeks  and  f  reedmen,  a  sum  equal  to  ten  per  centum  of  the 
amount  herein  appropriated,  as  provided  by  written  con- 
tracts between  the  said  S.  W.  Peel  and  the  claimants  herein, 
the  same  to  be  payment  in  full  for  all  legal  and  other  serv- 
ices rendered  by  him,  or  those  employed  by  him,  and  for 
all  disbursements  and  other  expenditures  had  by  him  in 
behalf  of  said  claimants  in  pursuance  of  said  contract.  A7id 
further^  said  Secretary  is  authorized  and  directed  to  pay  to 
David  M.  Hodge,  a  Creek  Indian,  of  Tulsa,  in  the  Creek 
Nation,  a  sum  equal  to  five  per  centum  of  the  amount  herein 
appropriated,  which  paj'^ment  shall  be  in  full  for  all  claims 
of  every  kind  made  by  said  David  M.  Hoclge,  or  by  those 
claiming  under  him,  by  reason  of  any  engagement,  agree- 
ment, or  understanding  had  between  him  and  said  loyal 
Creek  Indians." 

It  is  contended  that  the  appropriation  in  the  first  sen- 
tence above  quoted  is  absolute  and  unconditional,  and  that 
the  remainder  of  the  paragraph  '*  provides  two  sources  of 
distribution:  one  to  the  loyal  Creeks  themselves,' and  the 
other  to  the  attorneys  who  have  represented  said  Indians;" 
that  the  object  of  jthe  two  methods  of  payment  is  clear, 
namely,  that  the  Interior  Department  being  the  custodian 
of  the  rolls  of  the  Indians,  it  is  necessary  that  the  Secretary 
of  the  Treasury  shall  make  the  one  payment  under  the  di- 
rection of  the  Secretary  of  the  Interior,  ''and  to  these  pay- 
ments there  is  attached  the  condition  that  they  shall  be 
received  in  full  discharge  of  all  claims  against  the  Govern- 
ment;" that,  the  attorneys  being  named  in  the  act  and  the 
amounts  definitely  fixed  and  free  from  conditions.  Congress 
directed  that  they  should  be  paid  by  the  Secretary  of  the 
Treasury;  that  if  Congress  had  intended  that  if  any  num- 
ber of  the  Indians  should  refuse  to  accept  their  proportion- 
ate share  the  10  per  centum  appropriated  for  Mr.  Peel  and 
the  5  per  centum  for  Mr.  Hodge  should  be  reduced  in  that 
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proportion,  the  act  would  have  provided  that  they  should 
receive  a  ceiiain  per  centum  of  the  amount  that  should 
actually  be  paid  to  the  Indians;  that  the  provision  for  pay- 
ing the  attorneys  is  at  the  end  of  the  item  and  the  final 
word  of  the  lawmaking  power  and  therefore  controlling; 
that  the  Secretary  of  the  Treasury,  and  he  alone,  is  directed 
in  mandatory  terms  that  before  the  sum  appropriated 
"shall  be  depleted  in  any  way,  he  shall  first  withhold  from 
it  the  amounts  designated  as  attorney  fees,  and  pay  them;" 
that  the  Senate  was  a  court  to  determine  these  Creek  claims 
and  made  its  award  and  that  attorneys  are  entitled  to  their 
fees  when  the  judgment  of  the  court  is  rendered. 

The  loyal  Creek  claims,  so-called,  arose  from  the  fact  that 
a  majority  of  the  Creek  Nation  adhered  to  the  Confederate 
States  and  the  minority,  being  loyal,  were  obliged  to  leave 
the  territory  of  the  nation  and  take  refuge  within  the  lines 
of  the  Federal  army,  while  their  property  was  confiscated 
or  destroyed. 

In  1866  the  United  States  concluded  a  treaty  with  the 
Creeks  by  which  the  tribe  ceded  part  of  its  lands  for  a 
money  consideration,  $100,000  of  which  was  to  be  paid  to 
the  loyal  refugees  in  compensation  for  their  losses,  which 
was  accordingly  done  in  1871.  Article  4  of  the  treaty  pro- 
vided that  a  census  of  the  refugees  should  be  taken  and  the 
amount  of  their  losses  ascertained  by  agents  of  the  United 
States,  and  the  $100,000  be  divided  in  proportion  to  such 
losses. 

The  agents  reported  that  the  losses  amounted  to  about 
$1,900,000.  The  Indians  claimed  the  whole  of  this  and  their 
claim  was  referred  by  the  Secretary  of  the  Interior  to  the 
Court  of  Claims,  which  held  (19  C.  Cls.,  675)  that  the  United 
States  was  under  no  obligation  to  pay  more  than  the  $100,000 
above  mentioned. 

Notwithstanding  this,  by  an  agreement  with  the  Creek 
Nation,  ratified  by  Congress  on  March  1,  1901,  it  was  pro- 
vided that  the  loyal  Creek  claim,  among  others,  should  be 
submitted  to  the  Senate  for  determination,  and  in  the  event 
that  any  sum  should  be  awarded  to  the  Indians,  provision 
should  be  made  for  its  immediate  payment. 
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The  provisions  of  that  agreement  relating  to  the  loyal 
Creek  claims  are  contained  in  paragraph  26  of  that  act, 
which  is  as  follows: 

"All  claims  of  whatsoever  nature,  including  the  'loyal 
Creek  claim'  under  article  four  of  the  treaty  of  eighteen 
hundred  and  sixty-six,  and  the  'Self-emigration  claim' 
under  article  twelve  of  the  treaty  of  eighteen  hundred  and 
thirty-two,  which  the  tribe  or  any  individual  thereof  may 
have  against  the  United  States,  or  any  other  claim  arising 
under  the  treaty  of  eighteen  hundred  and  sixty-six,  or  any 
claim  which  the  United  States  may  have  against  said  tribe, 
shall  be  submitted  to  the  Senate  of  the  United  States  for 
determination;  and  within  two  years  from  the  ratification 
of  this  agreement  the  Senate  shall  make  final  determination 
thereof;  and  in  the  event  that  any  sums  are  awarded  the 
said  tribe  or  any  citizen  thereof,  provision  shall  be  made 
for  immediate  payment  of  same. 

''Of  these  claims  the  ' loyal ^Creek  claim,'  for  what  the\' 
suffered  because  of  their  loyalty  to  the  United  States  Gov- 
ernment during  the  civil  war,  long  delayed,  is  so  urgent  in 
its  character  that  the  parties  to  this  agreement  express  the 
hope  that  it  may  receive  consideration  and  be  detenmined  at 
the  earliest  practicable  moment. 

"Any  other  claim  which  the  Creek  Nation  may  have 
against  the  United  States  may  be  prosecuted  in  the  Court 
of  Claims  of  the  United  States,  with  right  of  appeal  to  the 
Supreme  (k)urt;  and  jurisdiction  to  try  and  determine  such 
claim  is  hereby  conferred  upon  said  courts."  (31  Stat., 
869.) 

The  loyal  Creek  claim  was  thereafter  submitted  to  the 
United  States  Senate  during  the  second  session  of  the 
Fifty-seventh  Congress  for  determination  and  award;  and 
while  it  does  not  appear  that  the  Senate  made  a  formal 
award  or  decree  respecting  said  claim,  it  does  appear  that 
the  Senate  during  said  session  took  such  action  relative  to 
this  claim  which  might  reasonably  be  construed  as  tanta- 
mount to  a  "  final  determination  and  award." 

The  Committee  on  Indian  Affairs  of  the  United  States 
Senate  at  said  session  of  Congress  reported  an  amendment 
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to  be  inserted  in  the  Indian  appropriation  bill  (act  of  March 
3,  1903),  which  amendment,  so  far  as  the  same  is  material 
to  this  opinion,  was  as  follows: 

''In  pursuance  of  the  provisions  of  section  26  of  an  act  to 
ratify  and  confirm  an  agreement  with  the  Muscogee  or 
Creek  tribe  of  Indians,  and  for  other  purposes,  approved 
March  1,  1901,  there  is  hereby  awarded  as  final  determina- 
tion thereof  on  the  so-called  '  loyal  Creek  claims,'  named 
in  said  section  26,  the  sum  of  $1,200,000,  and  the  same  is 
hereby  appropriated  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated,  and  made  immediately  available. 
And  the  Secretary  of  the  Treasury  is  hereby  authorized  to 
pay,  under  the  direction  of  the  Secretary  of  the  Interior, 
to  the  loyal  Creek  Indians  and  freedmen  named  in  articles 
3  and  4  of  the  treaty  with  the  Creek  Nation  of  Indians  of 
June  14, 1866,  the  said  sum  of  $1,200,000,  to  be  paid  toisuch 
Indians  and  freedmen  only  whose  names  appear  on  the  list 
of  awards  made  in  their  behalf  by  W.  B.  Hazen  and  F.  A. 
Field,  as  commissioners  on  behalf  of  the  United  States  to 
ascertain  the  losses  of  said  Indians  and  freedmen,  as  pro- 
vided in  said  articles  3  and  4;  and  such  payments  shall  l)e 
made  in  proportion  of  the  awards  as  set  out  in  said  lists 
and  shall  be  in  full  settlement  and  satisfaction  of  all  claims 
under  said  articles  3  and  4  (vol.  36,  Cong.  Rec,  2252)." 

That  amendment  was  agreed  to  by  the  Senate;  but  before 
taking  a  vote  thereon  the  attention  of  the  Senate  was  most 
earnestly  and  forcibly  directed  to  the  fact  that  in  voting 
upon  that  amendment  the  Senate  was  acting  as  a  board  of 
arbitration  under  authority  contained  in  said  paragraph  26 
of  the  act  of  March  1,  1901. 

Senator  Quarles,  of  Wisconsin,  said:  "It  has  occurred 
to  me,  sir,  that  the  Senate  ought  to  be  advised  as  to  the 
nature  of  this  amendment,  and  that  it  ought  not  to  be 
passed,  coming  as  it  does  solely  from  the  connnittee,  leaving 
the  Senate  entirely  in  ignorance  of  the  fact  that  in  regard 
to  this  amendment  it  is  sitting  as  a  court  of  arbitration  and 
is  not  engaged  in  the  ordinary  method  of  legislation  *  * 
*.  This  is  a  provision  which  arises  out  of  an  agreement 
made  with  the  Creek  Nation  in  1891  (1901),  whereby  it  is 
provided  that  the  Senate  shall  within  two  years  sit  in  the 
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capacity  of  a  court  of  arbitration  and  decide  upon  this 
claim,  which  arises  from  several  treaties  made  by  this  Gov- 
ernment with  the  Creek  Nation.  Tlie  determln-atimi  of  the 
Senate  ujyon  this  proposition  will  ammmt  to  an  awards  ujxm 
which  a7i  action  will  lie  quite  independently  of  tliefate  of  this 
provision  in  the  otlier  House  of  Congressy  (Vol.  36,  Cong. 
Rec,  2252.) 

Notwithstanding  this  admonition,  the  Senate  immediately 
agreed  to  such  amendment,  and  the  question,  therefore, 
which  very  pertinently  suggests  itself,  is  whether  that 
action  of  the  Senate  in  agreeing  to  such  amendment 
amounted  in  law  to  a  final  determination  and  award  in  the 
matter  of  the  loyal  Creek  claim.  Observe  the  language  of 
this  amendment:  "  There  is  hereby  awarded^  as  a  final  deter- 
mination thereof,  on  the  so-called  *  loyal  Creek  claims ' 
*  *  *  the  sum  of  *1, 200,000.  (Vol.  36,  Cong.  Rec, 
2252.)" 

It  is,  of  course,  unnecessary  for  the  purpose  of  this 
opinion  to  concede  (and  I  do  not  wish  to  be  so  understood) 
that  such  action  of  the  Senate  amounted  to  an  award  which 
would  bind  the  Government  in  an  action,  but  inasmuch  as 
the  point  was  suggested  in  Congress  at  the  time  the  law  was 
under  discussion,  it  may  be  considered  as  having  had  a  very 
important  bearing  upon  the  purpose  which  Congress  had  in 
view  when  it  finally  inserted  the  proviso  ''that  said  sum  shall 
be  accepted  by  said  Indians  in  full  payment  and  satisfaction 
of  all  claim  and  demand  growing  out  of  said  loyal  Creek 
claims    *    *     *." 

For  there  can  be  no  doubt  that  at  that  time  many  members 
of  Congress  considered  this  action  of  the  Senate  in  agreeing 
to  said  amendment  as  a  ''final  determination  and  award"  of 
the  Senate  sitting  as  a  board  of  arbitration  and  binding  upon 
the  Government  in  accordance  with  the  provisions  contained 
in  paragraph  26  of  the  agreement  heretofore  referred  to. 

But  whatever  force  in  law  may  be  given  to  said  amend- 
ment as  agreed  to  by  the  Senate,  it  is  nevertheless  clear  that 
l)efore  such  an  award  could  be  paid  by  the  Goveniment  it 
was  necessary  that  Congress  should  vote  to  appropriate  a 
sum  of  money  suflBcient  for  its  liquidation.  The  Senate 
was,  therefore,  called  upon  to  again  act,  but  this  time  in  its 
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legislative  capacity  and  in  conjunction  with  the  House  of 
Representatives.  And  while  the  Senate  acting  in  its  legis- 
lative capacity  was  manifestly  willing  to  join  with  the  House 
of  Representatives  in  passing  a  law  to  appropriate  a  suffi- 
cient sum  of  money  to  pay  an  award  which  it  had  just  decreed 
while  sitting  as  a  board  of  arbitration,  the  House  was  evi- 
dently unwilling  to  join  with  the  Senate  in  making  such 
appropriation. 

Conferees  were  accordingly  appointed,  and  the  law  in  its 
present  form  was  the  result  of  their  agreement  and  recom- 
mendation to  their  respective  Houses.  The  conferees  on 
the  part  of  the  House  reported  as  follows: 

"No.  27,  the  Hoase  recedes  with  an  amendment,  making 
the  appropriation  $600,000  instead  of  $1,200,000.  The 
amendment  provides  for  the  payment  of  the  so-called  loyal 
Creek  claim.  It  has  been  mooted  for  some  time,  and  it  is 
claimed  that  the  Senate  has  heretofore  been  made  arbiter 
by  action  of  both  bodies  of  Congress,  and  that,  acting  as 
such,  they  have  determined  that  $1,200,000  was  just  and 
due.  The  sum  fixed  herein  is  a  compromise,  and  provision 
is  made  in  the  amendment  that  it  be  accepted  in  full  pay- 
ment of  all  claims  and  demands,  and  act  as  a  general  relief 
of  such  claim  against  the  Government."  (Vol.  36,  Cong. 
Rec.,2768.) 

And  Mr.  Sherman  in  presenting  the  report  of  the  conferees 
on  the  part  of  the  House  said:  "I  was  about  to  say,  Mr. 
Speaker,  that  the  main  item  of  appropriation  added  by  this 
report  is  $600,000  to  pay  the  so-called  loyal  Creek  claims. 

"This  is  an  item  which  the  conferees  on  the  part  of  the 
House  believe  to  be  a  gratuity;  that  is,  that  it  is  a  claim 
about  which  we  believe  there  was  no  legal  obligation  on  the 
part  of  the  Government.  The  contention  of  the  Senate  con- 
ferees was  the  reverse.  Their  contention  was  that  by  the 
act  of  the  two  Houses  in  referring  this  claim  to  the  Senate 
as  arbitrators  in  the  last  Congress,  and  by  the  Senate  appro- 
priating in  this  bill,  or  inserting  in  this  bill,  a  provision 
fixing  the  amount  of  the  arbitration  at  $1,200,000,  that 
thereby  the  United  States  became  bound  to  the  payment  of 
that  claim  of  $1,200,000. 
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''It  was  the  claim  which  kept  us  in  conference  longer  by 
many  hours — ^yes,  by  several  days — than  we  would  have 
been  but  for  this.  At  the  conclusion  of  a  protracted  con- 
ference the  House  conferees  receded  with  an  amendment 
providing  that  the  amount  paid  should  be  $600,000  rather 
than  $1,200,000,  and  with  a  provision  that  the  payment  of 
this  sum  should  be  in  full  for  all  claims  in  satisfaction  of 
the  claims  of  these  Indians,  and  the  payment  should  be 
accepted  as  a  discharee  of  the  United  States  Government 
from  those  claims.  The  House  conferees  believed  it  wisdom 
under  all  the  circumstances  to  dispose  of  this  claim  now  by 
the  payment  of  $600,000,  and  believed  by  doing  so  that  we 
would  save  to  the  Government  money,  because  were  it  not 
paid  now  the  Indians  would  surely  present  this  claim  to 
every  succeeding  Congress,  and  one  of  these  days  probably 
slip  it  through  at  $1,200,000.     So  we  believe 

''Mr.  Curtis.  In  view  of  the  fact  that  the  Senate  had 
found  in  the  arbitration  for  $1,200,000. 

''Mr.  Sherman.  So  that  we  believe,  in  disposing  of  the 
claim  as  we  have,  we.have  saved  the  Government  $600,000." 
(Vol.  36,  Cong.  Rec,  2769.) 

The  law  as  originally  proposed  by  the  Senate  in  said 
amendment  contained  no  condition  requiring  that  the  money 
awarded  and  appropriated  should  be  accepted  by  said  Indians 
in  full  payment  and  satisfaction.  And  this  was  entirely 
proper,  if  the  amount  awarded  by  the  Senate  and  proposed 
to  be  appropriated  was  sufficient  to  pay  the  amount  awarded 
by  the  Senate.  And  had  the  House  of  Representatives  agreed 
to  appropriate  such  an  amount,  to  wit,  $1,200,000,  there 
would  have  existed  no  reason  for  imposing  a  condition  that 
such  sum  should  be  accepted  by  the  Indians  in  full  pay- 
ment and  satisfaction;  they  were  bound  to  accept  the  award 
of  the  Senate  by  the  express  terms  of  paragraph  26  of  their 
agreement  with  the  United  States,  but  the  moment  that  Con- 
gress refused  to  make  a  sufficient  appropriation  to  meet  the 
award  of  the  Senate  it  became  necessary  for  Congress  to 
insert  the  provision  requiring  acceptance  on  the  part  of  the 
Indians  in  order  to  protect  the  interests  of  the  Government. 
The  necessity  and  force  of  such  proviso,  therefore,  becomes 
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at  once  apparent.  For  had  it  been  omitted,  the  Indians, 
after  having  received  the  $600,000  appropriated,  could  im- 
mediately claim  that  said  sum  was  received  by  them  as  part 
payment  of  the  award  which  the  Senate  had  made  to  them, 
to  wit,  $1,200,000.  And  there  would  seem  to  be  much  rea- 
son for  such  a  claim  in  the  absence  of  a  provision  such  as 
we  find  in  the  law. 

This  appropriation  of  $600,000,  therefore,  is  not  absolute 
and  unconditional,  as  claimed  by  Messrs.  Peel  and  Hodge, 
but  provisional;  Congress  having  in  mind  that  an  acceptance 
by  said  Indians  would  operate  not  only  as  a  final  settlement  of 
the  *Moyal  Creek  claims"  as  presented  to  the  Senate  for  de- 
termination, but  would  also  forever  preclude  and  estop  the 
Creek  Nation,  as  well  as  the  individual  loyal  Creek  claim- 
ants, for  whom  said  nation  was  acting,  from  thereafter 
asserting  any  claim  against  the  Government  for  more  money 
on  the  theory  that  the  Senate  had  aioarded  to  them  $l^W0fiOO^ 
which  they  were  absohttely  entitled  to. 

The  law,  in  my  judgment,  is  in  the  nature  of  an  offer  of 
compromise  of  all  the  loyal  Creek  claims  and  clearly  con- 
templates releasing  the  Government  from  any  liability  or 
obligation  arising  from  the  action  of  the  Senate  as  a  board 
of  arbitration. 

This  construction  of  the  law  finds  additional  support 
in  various  other  matters  intimately  connected  with  the 
question  under  consideration  and  from  a  close  analysis  of 
the  law  itself. 

It  is  apparent  that  it  is  not  the  United  States  that  owes 
these  attorneys.  They  are  to  be  paid  out  of  the  amount 
''herein  appropriated,"  namely,  the  $600,000  "hereby 
awarded  on  the  so-called  loyal  Creek  claims,  to  be  paid  to 
the  loyal  Creeks  and  freedmen."  From  that  amount  the 
Secretary  of  the  Treasury  is  to  first  withhold  enough  to  pay 
the  attorneys,  as  provided  in  written  contracts  between  the 
attorneys  and  "the  claimants  herein." 

If  there  is  to  be  no  fund  belonging  to  the  claimants,  there 
would  seem  to  be  no  fund  applicable  to  the  fees  of  their 
attorneys,  as  it  is  the  claimants  who  owe  the  attorneys,  and 
apparently  under  contracts  calling  for  an  amount  equal  to  a 
per  cent  of  what  the  claimants  receive. 
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The  direction  to  the  Secretary  of  the  Treasury  to  '^  first 
withhold  from  the  amount  herein  appropriated  and  pay  to 
S.  W.  Peel,  ctc\,"  follows  after  the  authorization  of  the 
Secretary  of  the  Treasury  to  pay  ''under  the  direction  of 
the  Secretary  of  the  Interior"  to  the  loyal  Creek  Indians 
and  freedmen  the  same  sum  of  liS600,000.  After  being 
directed  by  the  Secretary  of  the  Interior  to  pay  (which  he 
will  not  be,  unless  the  condition  is  fulfilled),  the  Secretary 
of  the  Treasurj'^  is  to  first  withhold  and  pay  so  much  to  the 
attorneys.  The  word  "first"  implies  something  to  follow, 
which  evidently  is  the  payment  to  the  Indians  and  freed- 
men. If  the  Secretary  of  the  Treasury  is  not  to  pay  the 
Indians  and  freedmen  because  of  the  failure  of  the  condi- 
tion, it  is  difficult  to  understand  how  effect  can  be  given  to 
the  words  "first  withhold."  If  he  is  to  pay,  because  the 
condition  is  complied  with,  the  words  "'  first  withhold"  have 
a  very  natural  application. 

It  is  suggested  by  Messrs.  Peel  and  Hodge  that  to  require 
an  acceptance  by  the  Indians  before  the  attorneys  should 
receive  their  fees  would  be  placing  an  absurd  construction 
upon  the  law,  for  the  reason  that  it  w^ould  be  difficult,  if 
not  impossible,  to  obtain  the  unanimous  consent  of  all  the 
loyal  Creeks  and  freedmen  or  their  representatives,  many 
of  them  being  dead,  and  would  make  the  payment  of  the 
whole  $600,000  dependent  upon  the  will  of  a  very  small 
number  of  lo^^al  Creeks  or  freedmen  who  might  refuse  to 
accept.  But  it  is  unnecessary  to  adopt  such  a  construction 
of  the  law.  It  is  the  Creek  Nation  that  is  required  to  accept 
before  the  appropriation  becomes  available.  In  the  bill  as 
it  left  the  Senate  the  declaration  was  that  "such  paymenU 
*  *  *  shall  be  in  full  settlement  and  satisfaction  of  all 
claims  under  said  articles  three  and  four;"  but  it  was 
changed  in  conference  and  in  lieu  thereof  the  following  pro- 
vision was  inserted:  "Provided,  That  said  mmi  (that  is,  the 
said  sum  of  $600,000)  shall  be  accepted  hy  said  Indians  in 
full  payment,  etc." 

It  is  thus  the  whole  sum  of  $600,000  that  is  to  be  accepted 
and,  according  to  the  language  of  the  law,  not  accepted  by 
the  claimants,  the  "loyal  Creek  Indians  and  freedmen,"  so 
repeatedly  mentioned  in  the  act,  but  by  "said  Indians." 
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It  is  possible  to  hold,  therefore,  and  such  is  my  opinion, 
that  an  acceptance  by  the  Creek  Nation  of  Indians,  which 
took  up  the  claim  of  its  citizens  and  obtained  the  treaty  and 
agreement  on  their  behalf,  the  nation  being  the  natural 
representative  of  such  a  claim  by  its  citizens,  is  a  sufficient 
acceptance  under  the  law.  {Thomas  Connor  et  al.  \,  U.  S,^ 
19  Ct.  CL,  675;  The  Great  Western  Inmrance  Co.  v.  U.  S., 
19  Ct.  CI.,  206.) 

From  these  considerations  it  follows,  and  such  is  my 
opinion,  thai  the  payment  of  the  ^600,000  is  conditional, 
and  that  inasmuch  as  it  is  barely  possible  that  the  appro- 
priation may  not  be  accepted  b}-  the  Creek  Nation,  in 
accordance  with  the  provisions  contained  in  the  act,  in 
which  event  there  would  be  no  fund  available  from  which 
to  pay  the  attorneys  in  question  their  fees,  the  Secretary  of 
the  Treasury  should  not  pay  said  attorneys  until  the  condi- 
tion is  removed  by  the  consent  and  formal  acceptance  of 
the  Creek  Nation  of  Indians,  whereupon  he  should,  before 
paying  the  ''loyal  Creek  Indians  and  freedmen,"  first  with- 
hold from  the  1600,000  the  fees  which  the  Indians  have 
contracted  and  agreed  to  pay  to  the  attorneys,  as  recited  in 
the  law. 

Very  respectfully, 

P.  C.  KNOX. 

The  Secuetary  of  the  Interior. 


TEA  BOARD  OF  THK  GENERAL  APPRAISERS— HEARING  BE- 
FORE TWO  MEMBERS. 

A  majority  of  the  tea  board  of  the  General  Appraisers  may  properly 
hear  and  decide  questions  presented  to  it,  and  their  decision  is  valid 
and  binding,  even  though  the  third  member  of  the  board  be  not  pres- 
ent at  the  hearing. 

Department  of  Justice, 

Apr^l  U,  1903, 
Sir:  Your  letter  of  the  3d  instant  requests  my  opinion 
upon  the  question  whether  a  decision  signed  by  two  mem- 
bers of  the  tea  board  of  three  (xeneral  Appraisers  created 
by  the  act  of  March  2,  1S97,  upon  a  matter  heard  by  but 
two  members  thereof,  is  a  valid  and  binding  decision  and 
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should  be  acted  upon  by  the  collector  of  customs.  It 
appears  that  such  a  decision  was  rendered  recentl}^  in  the 
case  of  certain  importations  of  tea  at  New  York,  and  that 
the  decision  is  claimed  by  attorneys  for  the  importers  to  be 
invalid  for  the  reason  that  the  three  memljers  constituting 
the  board  did  not  participate  in  the  hearing. 

The  act  of  March  2,  1897  (29  Stat,  604),  ''  to  prevent  the 
importation  of  impure  and  unwholesome  tea,"  provides, 
among  other  things,  for  the  examination  by  an  exam'ner  of 
all  teas  brought  into  the  United  States  (sec.  4);  and  in  case 
either  the  importer  or  collector  shall  protest  against  the 
finding  of  the  examiner  as  to  the  purity,  quality,  and  fitness 
for  consumption  of  any  tea  imported  when  compared  with 
the  proper  standards,  ^^the  matter  in  dispute  shall  be 
referred  for  decision  to  a  board  of  three  United  States  gen- 
eral appraisers,  to  be  designated  by  the  Secretary  of  the 
Treasury,  and  if  such  board  shall,  after  due  examination, 
find  the  tea  in  question  to  be  equal  in  purity,  quality,  and 
fitness  for  consumption  to  the  proper  standards,  a  permit 
shall  be  issued  by  the  collector  for  its  release  and  delivery 
to  the  importer;  but  if  upon  such  final  reexamination  by 
such  board  the  tea  shall  be  found  to  be  inferior  in  purity 

*  *     *     the    importer    or   consignee  shall   give  a  bond 

*  *  *  to  export  said  tea  ♦  *  *  out  of  the  limits  of 
the  United  States     *     ♦     *     (sec.  6). 

Section  8  provides  that  "the  decision  of  such  board  shall 
be  in  writing,  signed  by  them,"  and  transmitted,  with  the 
record  and  samples  of  tea,  to  the  collector. 

As  1  understand,  the  doubt  that  has  given  rise  to  your 
question  is  not  as  to  the  power  of  a  majority  of  the  tea  board 
to  act,  but  as  to  the  validity  of  such  action  when  the  matter 
was  considered  by  only  two  of  the  three  members. 

There  is  no  provision  in  the  act  of  1897  for  a  hearing  by 
a  majority  of  the  tea  board.  The  general  rule  is  that  an 
authority  given  to  several  for  public  purposes  may  be  exe- 
cuted by  a  majority  of  their  number.  {Cooley  v.  (T  Connor^ 
12  Wall.,  391,  and  auth.  cit. ;  cases  cited  in  CurtU  v.  County 
of  Butler,  24  How. ,  435 ;  Uu  ittd  States  v.  liaUin ,  144  U.  S. , 
1.)  Where,  however,  the  duty  is  one  that  requires  the  exer- 
cise of  discretion  and  judgment,  although  a  majority  of  the 
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persons  to  whom  the  authority  is  given  may  act,  the  full 
number  must  meet  and  deliberate  together,  unless  special 
provision  is  otherwise  made.  ♦  (23  Am.  &  Eng.  Eney.,  2d 
ed.,  p.  368,  and  ciis.  cit.)  It  is  stated  in  Sutherland  on 
Statutory  Construction,  sec.  390:  ''Where  any  number  of 
persons  are  appointed  to  act  judicially  in  a  public  matter, 
they  must  all  confer,  but  a  majority  may  decide."  And  see 
also  to  the  same  effect,  Endlich  on  interpretation  of  Stat- 
utes, page  606. 

I  think,  however,  that  these  rules  do  not  apply  to  the 
present  case;  that  Congress  has  so  far  clothed  the  tea  board 
with  judicial  powers  that  it  may,  like  a  court,  sit  whenever 
a  majority  of  its  members  are  present.  With  respect  to 
boards  of  a  similar  character,  it  has  been  held  that  such 
tribunals  have  the  same  power  that  belongs  to  courts. 
Thus  in  Marine  v.  Lyon  (65  Fed.  Rep.,  992),  the  court  held 
that  the  board  of  classification  created  by  section  14  of  the 
Customs  Administrative  act  has  judicial  authority  conferred 
upon  it  by  statute,  "and  the  phraseology  implies  a  court." 
In  the  case  of  In  re  Van  BUuiJcenHteyn  (56  Fed.  Rep.,  475), 
the  court  said  that  in  the  circuit  court  the  return  of  the 
board  is  to  be  considered  substantially  as  the  report  of  a 
master  is  considered  in  that  court,  or  as  the  record  includ- 
ing the  opinion  of  the  court  in  an  equity  or  admiralty  suit 
is  considered  in  an  appellate  court.  And  it  is  evident  from 
the  language  of  the  opinion  in  Sang  Lung  v.  JacJcsan  (85 
Fed.  Rep.,  502),  where  it  was  held  that  the  action  of  the  tea 
board  in  rejecting  cei^tain  tea  as  impure  and  unwholesome, 
being  a  decision  of  fact  by  a  tribunal  to  which  the  matter  is 
referred  by  law,  can  not  be  reviewed  by  the  courts,  unless 
the  decision  interferes  with  a  vested  right  and  has  been 
induced  by  fraud  or  b\^  mistake  of  law,  that  the  court  takes 
the  same  view  in  regard  to  the  tea  board. 

While  the  question  is  not  free  from  doubt,  I  am  of  opinion, 
on  the  whole,  that  a  majority  of  the  tea  board  may  properly 
hear  and  decide  the  questions  presented  to  it,  and  that  the 
decision  of  such  majority'  is  valid  and  binding. 
Very  respectfully. 


P.  C.  KNOX. 


The  Secretary  of  the  Treasury. 
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CHINESE    EXCLUSION     LAWS— DEBTS    "PENDING     SETTLE- 
MENT." 

An  open  book  account  of  over  |1,000  of  a  regi8tere<l  Chinese  laborer 
seeking  to  return  to  this  country,  with  a  Chinese  debtor,  the  existence 
of  which  account  has  l)een  established,  is  one  "pending  settlement*' 
under  Article  II  of  the  treaty  with  China  of  December  8,  1894  (28 
Stat.,  1210),  and  is  one  "unascertained  and  unsettled*'  within  the 
meaning  of  section  6  of  the  act  of  Septeml>er  13,  1888  (25  Stat.,  476). 

The  term  "pending  settlement"  may  mean  more  than  "pending  pay- 
ment;" it  may  include  ascertainment.  The  word  "settlement"  in 
legal  use  embraces  lx>th  ideas — the  idea  of  discharging  an  obligation 
by  payment,  and  the  idea  of  arriving  at  its  amount  by  ascertainment 
and  adjustment. 

Department  of  Justice, 

May  9,  1903. 

Sir:  Your  letter  of  May  2  advises  me  that  Pen  Hung,  a 
registered  Chinese  laborer  returning  to  this  country  under 
a  return  certificate  duly  issued,  has  been  excluded  by  the 
collector  of  customs  at  San  Francisco  and  has  appealed  to 
you.  The  ground  of  exclusion  is  that  a  certain  debt  due 
the  Chinaman  is  not  of  the  requisite  character  under  the 
law  to  entitle  him  to  return.  It  consists  of  an  admitted 
liability  on  open-book  account,  and  its  status  appears  not  to 
have  changed  sinpe  the  Chinaman  applied  for  and  obtained 
a  return  certificate  based  upon  the  existence  of  this  debt. 
Upon  this  state  of  facts  you  request  my  opinion  upon  the 
following  points: 

First.  Assuming  that  appellant  has  established  the  exist- 
ence of  an  open  account  with  a  certain  Chinese  debtor,  which 
account  shows  a  net  balance  due  appellant  of  $1,050.75,  is 
said  debt  "pending settlement"  as  described  in  the  language 
of  Article  II  of  the  treaty  of  December  8,  1894,  or  is  it  a 
debt  "unascertained  and  unsettled,  and  not  promissory 
notes  or  other  similar  acknowledgements  of  ascertained 
liability"  as  defined  in  section  6  of  the  act  of  September  13, 
1888(25  Stat,  476)? 

Second.  If  the  said  debt  be  not  such  an  one  as  is  pre 
scribed  by  the  above-quoted  treaty  and  law  to  be  proven  to 
establish  the  right  of  a  returning  Chinese  laborer  to  admis- 
sion, should  it  be  deemed  "property"  in  the  sense  in  which 
that  word  is  used  for  the  same  purpose  in  the  treaty  and  law 
aforesaid? 
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The  treaty  (Article  II)  provides  that  the  absolute  prohibi- 
tion of  entry  by  Chinese  laborers  into  the  United  States 
'•shall  not  apply  to  the  return  to  the  United  States  of  an}" 
registered  Chinese  lal>orer  who  has  *  *  *  property 
therein  of  the  value  of  one  thousand  dollars,  or  debts  of 
like  amount  due  him  and  pending  settlement."  The  lan- 
guage of  section  6  of  the  act  of  1888  is:  '"That  no  Chinese 
laborer  within  the  purview  of  the  preceding  section  shall  be 
permitted  to  return  to  the  United  States  unless  he  has 
*  *  *  property  therein  of  the  value  of  one  thousand  dol- 
lars, or  debts  of  like  amount  due  him  and  pending  settle- 
ment. *  *  *  If  the  right  to  return  be  claimed  on  the 
ground  of  property  or  of  debts,  it  must  appear  that  the 
property  is  bona  fide  and  not  colorably  acquired  for  the  pur- 
pose of  evading  this  act,  or  that  the  debts  are  unascertained 
and  unsettled,  and  not  promissor}^  notes  or  other  similar 
acknowledgments  of  ascertained  liabilit}^" 

The  act  of  April  29,  1902  (32  Stat,  176),  provides  by  its 
first  section  that  existing  Chinese-exclusion  laws  shall  be 
continued  "so  far  as  the  same  are  not  inconsistent  with 
treaty  obligations.'" 

On  behalf  of  the  Chinaman  the  argument  is  made  that  the 
treaty,  being  the  later  expression  of  the  law-making  will, 
has  repealed  the  statute.  This  presupposes  an  irrecon- 
cilable repugnancy  between  the  two  laws.  To  that  I  can 
not  assent.  It  is  true  that  in  23  Opin.,  545,  I  held  that  the 
treaty  abrogated  the  statute  in  respect  to  that  provision  of 
section  7  of  the  latter  which  reciuiros  consular  certification 
of  a  cause  of  delay  in  returning;  but  this  was  because  the 
treaty  had  changed  the  particular  rule  on  that  subject. 
Here  there  is  no  such  inconsistency  between  the  two  laws. 
The  treaty  and  the  first  paragraph  of  section  6  of  the  act 
use  precisely  the  same  expressions.  The  words  of  the  last 
paragraph  of  the  act  merely  amplify  and  construe  the  mean- 
ing of  '* property"  and  ''debts  pending  settlement."  It  is 
proper  to  assume  that  the  meaning  thus  placed  upon  these 
words  by  existing  law  was  in  the  minds  of  the  negotiators 
of  the  treat}'.  In  general,  the  act  of  1S88  has  always  been 
regarded  as  existing  law,  although  doubts  have  been 
expressed  and  it  has  been  held  that  certain  portions  did  not 
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take  effect  or  have  been  replaced  (cases  cited  in  2  Supp. 
R.  S.,  141,  note  1;  Li  Sing  v.  United  Staten,  180  U.  S., 
486;  Fok  Tmig  Yo  v.  United  State^i,  186  U.  S.,  296;  23 
Opin.,  545,  ut  supra;  Id.,  619,  621). 

Nevertheless,  I  am  of  opinion  that  the  law,  constiiied 
as  a  whole,  contemplates  and  includes  a  debt  of  the  kind 
presented  here.  '* Pending  settlement"  may  mean  more 
than  "pending  payment;"  it  may  include  ascertainment. 
The  word  ''settlement"  in  legal  use  embraces  both  ideas — 
the  idea  of  discharging  an  obligation  by  payment;  the  idea 
of  arriving  at  its  amount  by  ascertainment  and  adjustment. 
The  extent  to  which  "settlement"  in  these  laws  includes 
ascertainment,  the  process  of  reduction  to  liquidated  cer- 
taint}'^,  so  as  to  shut  out  an  obligation  definitel}^  and  concretely 
determined,  is  shown  by  the  statute  itself,  where  in  contrast 
with  debts  "  unascertained  and  unsettled  "  it  specifies  promis- 
sory notes  or  other  simiUir  ackno\ciled(jmentH  of  ancertained 
lidbility.  Here,  then,  is  the  test.  Without  undertaking  to 
show  what  would  be  included  in  "  other  similar  acknowledg- 
ments," I  am  satisfied  that  ordinary  book  accounts  are  not 
to  be  included.  Respecting  debts  of  that  character  it  is 
obvious  that  settlement  may  often  include  something  more 
than  payment.  Even  when  the  obligation  is  generally  admit- 
ted, collection  may  require  negotiation  and  the  personal 
attention  of  the  creditor.  If  it  is  necessary  that  the  debt 
should  rest  wholl}'^  in  claim  and  controversy,  that  it  should 
be  vague  and  indeterminate,  as,  for  instiince,  upon  compli- 
cated and  unadjusted  mutual  accounts,  then  there  is  little 
room  left  for  the  operation  of  the  law.  Yet  its  purport  and 
intention  seem  to  be  plain  to  an  ordinary  understanding,  and, 
consisting  in  part  of  a  treaty  obligation,  the  principle  of  fair 
and  liberal  construction  should  be  applied. 

It  is  easy  to  perceive  why  the  law  excluded  promissory 
notes  from  the  category  of  debts  entitling  to  return,  since, 
like  colorable  transfers  of  property,  they  might  be  given  to 
evade  the  law  and  merely  to  qualify  an  applicant  when  no 
honafide  indebtedness  existed.  The  door  would  be  opened 
still  further  to  colorable  and  unfounded  claims  if  it  were 
held  that  the  indebtedness  in  order  to  qualify  must  be 
wholly  indeterminate   and  unadjusted;    or  if  that  avenue 
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were  zealously  guarded  )>y  the  Government  authorities, 
little  would  be  left  in  actual  experience  under  the  debt 
category  upon  which  to  found  the  right. 

No  doubt  there  is  risk  of  fraudulent  pretense  and  certain 
practical  difficulties  respecting  investigation  and  proof  and 
aflfecting  both  the  Government  and  Chinamen,  whatever  the 
form  of  debt;  but  on  the  whole,  reasonable  views  require 
us  to  admit  the  type  of  indebtedness  now  presented  within 
the  limits  of  the  law.  The  administrative  control  over  the 
subject  is  complete;  the  executive  authority  must  be  satis- 
fied after  rigid  investigation  that  the  registered  laborer  is 
entitled  to  a  return  certificate,  and  this  requirement  looks 
i/nter  alia  to  the  reality  and  Ixma  fides  of  an  alleged  indebt- 
edness. I  do  not  now  assume  to  construe  any  other  type  of 
debt  than  the  one  submitted.  As  to  that  I  am  satisfied  of 
its  legitimate  inclusion  within  the  meaning  of  the  treaty  and 
the  statute. 

My  opinion,  then,  is  that  your  first  question  must  be 
answered  in  the  affirmative;  that  is,  that  this  debt  is  one 
"pending  settlement"  under  the  treaty,  and  is  one  ''unas- 
certained and  unsettled"  within  the  meaning  of  the  act. 
This  renders  it  unnecessary  to  answer  your  second  question. 
Very  respectfully, 

HENRY  M.  HOYT, 
Acting  Attftmey-  General. 

The  Secketary  of  the  Treasury. 


EMINENT    DOMAIN— PHILIPPINE    INSULAR    GOVERNMENT. 

A  good  title  can  be  acquired  by  the  United  States  to  land  in  the  Philip- 
pine Islands  required  for  use  as  military  posts  under  either  section, 
1  or  2,  of  the  act  of  the  Philippine  Commission  of  March  5, 1903  (No. 
665),  the  method  provided  by  section  1  being  slightly  more  circuitous 
than  that  provided  by  section  2,  in  that  it  provides  for  condemnation 
by  the  Philippine  insular  government  and  subsequent  transfer  to  the 
United  Staters. 

States  may  ac(|uire  land  by  condemnation  for  the  Federal  Government 
Decision  in  the  case  of  TVomhlnj  v.  Humphrey  (23  Mich.,  472)  held  to 
})e  erroneous. 

The  Philippine  government  derives  the  power  of  eminent  domain  from 
section  63  of  the  organic  act  (32  Stat,  706). 
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Department  of  Justice, 

May  11,  1903. 

Sib:  1  have  received  your  communication  of  the  Int 
instant,  asking  my  opinion  on  the  questions  whether  a  good 
title  can  be  obtained  under  the  first  section  of  the  act  of  the 
Philippine  Commission  No.  665,  dated  March  6, 1903,  and  if 
not,  how  the  expenses  of  proceedings  under  the  second  section 
of  said  act  are  to  be  pjiid. 

Section  241  of  act  No.  190  of  the  Philippine  Commission 
is  as  follows: 

"The  government  of  the  Philippine  Islands,  or  of  any 
province  or  department  thereof,  or  of  any  municipality,  and 
any  person  or  public  or  private  corporation  having  by  law 
the  right  to  condemn  private  property  for  public  use,  shall 
exercise  that  right  in  the  manner  hereinafter  prescribed." 

This  section  is  amended  by  the  act  of  March  5,  above 
referred  to,  as  follows: 

'' Section  1.  Section  241  of  act  numbered  190,  entitled 
'An  act  providing  a  code  of  procedure  in  civil  actions  and 
special  proceedings  in  the  Philippine  Islands,"  is  hereby 
amended  by  adding  at  the  end  thereof  the  following  words: 

'The  words  ''public  use"  in  this  section  shall  include  the 
use  of  land  in  these  islands  for  the  construction  and  mainte- 
nance of  military  posts  to  be  occupied  by  United  States 
forces  stationed  in  the  Philippine  Islands,  and  an  action  in 
the  name  of  and  on  behalf  of  the  Philippine  insular  govern- 
ment for  the  enforcement  of  the  right  of  eminent  domain 
for  the  public  use  thus  described  may  be  instituted  under 
this  section  and  the  title  acquired  by  the  Philippine  govern- 
ment in  this  land  shall  be  indefeasible,  and,  in  furtherance  of 
the  use  herein  described,  may  be  by  the  Philippine  govern- 
ment, in  accordance  with  a  resolution  of  the  Philippine  Com- 
mission, transferred  by  a  duly  executed  deed  of  the  Civil 
Governor  to  the  United  States  forever.' 

''Sec.  2.  An  action  for  the  enforcement  of  the  right  of 
eminent  domain  on  behalf  of  thedovernmentof  the  United 
States  ma}'  be  instituted  in  the  name  of  the  Government  of 
the  United  States  upon  the  direction  of  the  President  of 
the  United  States  or  the  Secretary  of  War,  or  upon  th^ 

19219—03—41 


Digitized  by  VjOOQIC 


642    Eminent  Dmiiain — Philippine  Insular  Government. 

application  of  the  Commanding  General  of  the  United  States 
Army,  Division  of  the  Philippines." 

In  the  case  of  Tromhley  v.  Humphrey  (23  Mich.,  472),  it 
appeared  that  the  State  of  Michigan  had  passed  an  act 
authorizing  the  condemnation  of  lands  within  the  State  for 
the  purpose  of  conveying  the  same  to  the  United  States  for 
the  erection  of  light-houses  thereon.  Certain  land  having 
been  thus  condemned,  the  officers  of  the  United  States 
refused  to  accept  it,  on  the  ground  that  the  price  was  un- 
reasonable and  in  -excess  of  the  amount  appropriated  by 
Congress.  The  owner  of  the  land  thereupon  brought  suit 
against  the  auditor  of  the  State  for  the  amount  of  the  award. 
In  holding  that  the  State  was  without  authority  to  condemn 
lands  for  such  a  purpose,  the  court  saj^: 

*'ln  the  exercise  of  its  sovereignty,  and  as  a  part  of 
its  provision  for  the  regulation,  control  and  protection 
of  commerce,  the  United  States  erects  light-houses,  and 
may  without  question  seize  the  property  of  individuals 
for  the  purpose,  observing  the  constitutional  requirement 
of  making  due  compensation  therefor.  To  do  this  would 
be  but  an  •  ordinary  exercise  of  the  right  of  eminent 
domain.  But  when  the  State  undertakes  to  do  the  same, 
not  for  any  purposes  of  its  own,  but  in  order  to  turn  the 
property  over  to  the  United  Stat<\s,  the  difficulties  app>ear 
to  us  insurmountable. 

******* 

"  When  we  look  into  the  legislation  of  Congress,  we  dis- 
cover also  that  the  ITnited  States  has  never  undertaken  to 
confer  upon  the  States  authority  to  judge  of  its  needs  of 
lands  for  national  purposes,  or  to  assess  the  compensation  it 
should  pay.  Any  such  judgment  and  assessment  must  con- 
sequently be  wholly  provisional,  and  subject  to  its  accept- 
ance and  ratification.  If  in  the  meantime  the  title  to  land 
seized  could  vest  in  the  State,  and  the  State  could  be  required 
to  make  payment  therefor  as  is  attempted  }>y  this  proceed- 
ing, we  reach  the  extraordinary  result,  that  the  State  may 
seize  and  appropriate  the  land  of  an  individual  for  the  sole 
purpose  of  turning  it  over  to  the  Union  for  its  needs;  while 
on  the  other  hand  the  Union  is  at  liberty  to  accept  it  or  not 
at  its  option,  and  if  it  shall  refuse,  the  State,  whose  position 
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in  the  taking  was  that  of  agent  merely,  without  any  interest 
whatever  of  its  own,  must,  nevertheless,  retain  and  pay  for 
the  land,  while  the  owner,  who  was  subject  to  this  obliga- 
tion only  that  he  should  surrender  his  property  to  the  public 
needs,  is  found  to  have  been  deprived  of  it  on  a  claim  of 
necessity  which  the  Government  repels,  and  has  no  security 
against  its  being  appropriated  to  any  private  purpose  for 
which  the  State  authorities  may  find  it  advantageous  to  sell 
it.  This  simple  statement  appears  to  us  to  demonstrate  that 
the  State  can  have  no  such  power  as  has  been  attempted  to 
be  exercised  in  the  case  before  us." 

In  the  case  of  Kold  v.  United  States  (91  U.  S.,  367),  the 
Supreme  Coui-t  refer  with  approval  to  the  case  of  Trmnhley  v. 
Humphrey^  and  say  (p.  373):  "The  proper  view  of  the  right 
of  eminent  domain  seems  to  be  that  it  is  a  right  belonging 
to  a  sovereignty  to  take  private  property  for  its  own  public 
uses,  and  not  for  those  of  another.  Beyond  that,  there  exists 
no  necessity;  which  alone  is  the  foundation  of  the  right." 

This  dictum  of  the  Supreme  Court  is  treated  by  the  author 
of  the  opinion  in  Tromhley  v.  Humphrey  (Cooley  on  Consti- 
tutional Limitations,  5th  ed.,  sec.  526,  note)  Jis  settling  the 
question  whether  a  State  can  take  property  for  the  Federal 
Government. 

While,  in  view  of  these  citations,  the  question  can  not  be 
considered  as  entirely  free  from  doubt,  I  am  of  opinion 
that  the  peculiar  facts  and  circumstances  in  Troinbley  v. 
Humphrey  led  to  erroneous  conclusions.  The  reasoning  in 
that  case,  which  was  probably  not  very  carefully  considered 
in  KoM  T.  Untied  States  (involving  an  entirely  different 
question),  seems  to  me  wholly  unsatisfactory.  It  would,  no 
doubt,  apply  as  well  to  a  proceeding  under  the  second  as 
under  the  first  section  of  the  Philippine  law,  if  we  ignore 
for  the  present  the  difference  between  the  Philippines  and 
a  State.  The  proceeding  in  the  Michigan  case  seems  to 
have  been  ver}^  similar  to  the  proceeding  provided  for  by 
section  1  of  the  Philippine  act.  There  was  no  intention 
in  that  case,  I  imagine,  and  there  is  none  in  the  case  of  the 
Philippine  act,  section  1,  to  do  more  than  furnish  a  conduit 
through  which  the  title  might  pass  to  the  Federal  Govern- 
ment, and  certainly  no  intention  to  usurp  the  province  of 
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the  National  Government  to  determine  what  lands  it  might 
need  for  national  purposes  or  the  right,  in  spite  of  the  Fed- 
eral Government,  to  "assess  the  compensation  it  should 
pay."  It  was,  or  certainly  is  in  the  present  case,  expected 
that  the  proper  authority  of  the  Federal  Government  will 
determine  what  lands  are  to  be  taken  and  voluntarily  ask  to 
have  their  value  assessed. 

But  Judge  Cooley  seems  to  have  overlooked  the  principle 
that,  after  a  proceeding  to  ascertain  the  value  of  the  lands, 
the  Government  is  not  bound  to  pay  the  compensation,  if 
it  prefers  not  to  do  so,  but  may  refuse  to  take  the  land. 
Lewis,  Eminent  Domain,  2d  ed.,  sec.  656,  and  cases  there 
cited. 

There  have  been  numerous  decisions  and  opinions  by 
courts  and  attorneys-general,  to  the  effect  that  the  States  can 
take  land  for  the  Federal  Government,  and  I  think  the  rea- 
sons therein  given  are  satisfactory.  One  of  these  opinions 
was  delivered  by  Judge  Baldwin  of  the  Supreme  Court  of 
California  and  concurred  in  by  Judge  Field,  afterwards 
associate  justice  of  the  Supreme  Court  of  the  United  States. 
See  Gilmer  v.  Lime  Pointy  18  Cal.,  229;  also  Bxurt  v.  Mer- 
chants'  Ins,  Co.^  106  Mass. ,  356;  Matter  of  Petition  of  U.  <S., 
96  N.  Y.,  227;  Reddall  v.  Bf^aii,  14  Md.,  444;  7  Opin., 
114;  18  Opin.,  352. 

In  addition  to  what  is  there  said,  attention  may  be  called 
to  the  fact  that  the  Constitution  expressly  provides  for  the 
use  of  the  Federal  forces  in  peculiarly,  local  State  conflicts, 
namely,  in  cases  of  insurrection  against  the  State  authoritj'. 
As  the  Federal  Army  may  at  any  time  be  thus  converted  into 
an  instrument  of  local  warfare,  it  would  seem  that  the  State 
might  well  make  provision  for  forts  and  the  like,  to  be  used 
by  that  Army,  without  departing  from  the  public  purposes 
in  which  the  State  as  such  would  be  interested. 

There  is  no  interference  by  the  State  with  the  powers  of 
the  Federal  Government  in  thus  assisting  and  facilitating 
their  execution  at  the  instance  of  that  Government,  and  as 
the  use  of  the  particular  taking  is  within  the  discretion  of 
the  legislature,  it  would  seem  to  be  necessary  to  show  that 
the  taking  would  be  manifestly  of  no  use  to  the  State,  in 
order  to  prove  that  the  State  could  not  take  the  property. 


Digitized  by  VjOOQIC 


The  Secretary  of  War.  646 

No  power  of  the  State  or  of  an  individual  would  thereb}'^ 
l>e  sacrificed,  because  the  Federal  (jovernment  could  take 
the  same  property  directly,  to  be  applied  to  the  same  object. 
The  States  have  frequently  contributed  to  aid  the  Federal 
Government;  they  very  commonly  permit  foreign  corpora- 
tions to  condemn  and  hold  property  for  purposes  in  which 
the  State  is  interested;  and  while,  since  the  adoption  of  the 
Constitution,  a  State  might  not  be  at  liberty  to  permit  a 
foreign  government  to  do  so,  for  foreign  governmental  pur- 
poses, this  is  not  the  result  of  any  clear  language  of  the 
Constitution,  but  for  reasons  which  would  not  exclude  the 
Federal  Government,  which  is  not  foreign  to  the  State,  but 
a  part  of  one  complex  sj-stem. 

Assuming,  then,  that  the  States  have  the  right  to  do  what 
the  Philippine  government  has  undeiiaken  to  do  in  the 
Philippines,  the  question  remains,  of  course,  whether  the 
Philippine  government  has  been  authorized  to  pass  its  law. 

The  grant  of  the  power  of  eminent  domain  to  the  Philip- 
pine government  by  the  organic  act  is  in  broad  and  general 
terms,  as  follows: 

"Sec.  63.  That  the  government  of  the  Philippine  Islands 
*  *  *  may  acquire  real  estate  for  public  uses  by  the  ex- 
ercise of  the  right  of  eminent  domain." 

In  the  interpretation  of  laws  organizing  the  Territories,  it 
is  a  familiar  rule  to  refer  to  the  powers  of  the  States  or  the 
organized  Territories  to  ascertain  the  intent  of  Congress, 
just  as  it  is  customary  to  interpret  the  general  language  of 
Congressional  stiitutes  concerning  subjects  treated  of  by  the 
common  law  by  referring  to  the  rules  and  definitions  of  the 
common  law. 

The  organic  act  of  the  Philippines,  in  speaking  of  "pub- 
lic uses,"  gives  no  definition  of  them  and  requires  a  refer- 
ence to  something  else  in  order  to  ascertain  what  they  are. 

In  the  States,  public  uses,  as  we  have  seen,  are  uses  in 
which  the  State  is  interested,  without  regard  to  whether 
the  State  itself,  private  individuals  or  corporations,  or  the 
Federal  Government,  is  to  hold  the  property  taken.  The 
relations  of  the  Philippines  to  the  Federal  Government  are 
such  that  the  exercise  of  the  greater  part  of  the  functions 
of  the  Federal  Government  is  rather  more  than  less  im- 
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portant  and  interesting  to  the  locality  than  is  their  exercise 
within  a  State.  This  is  especially  true  of  the  military  func- 
tions. So  far,  then,  from  finding  a  different  definition  of 
public  uses  in  the  Philippines,  which  would  stricrtly  exclude 
all  uses  not  connected  with  the  performance  of  the  functions 
of  the  local  government  itself,  it  would  seem  that  the  defi- 
nition familiar  in  the  States  would  be  especially  appro- 
priate. 

1  am  of  opinion,  therefore,  that  a  good  title  can  be  ac- 
quired by  the  United  States  under  the  Philippine  law  above 
quoted;  that  section  one  of  that  law  provides  for  a  slightly 
more  circuitous  route  between  the  same  points  of  departure 
and  conclusion  than  is  provided  by  section  two;  and  that  a 
title  obtained  under  said  first  section  would  be  valid. 
RespectfuUv, 

P.  C.  KNOX. 

The  Secretart  of  War. 


AUTHORITY  OF   CHIEF  CLERK   OF  WAR  DEPARTMENT   TO 
SIGN  REQUISITIONS. 

The  act  of  March  4,  1874  (18  Stat.,  19),  authorizing  the  Secretary  of 
War,  when  temporarily  absent  from  the  Department  because  of  illness 
or  from  other  cause,  to  direct  his  cliief  clerk  to  sign  requisitions  on  the 
Treasury  Department,  is  not  superseded  by  the  act  of  March  5,  1890 
(26  Stat,  17),  which  provides  for  an  Assistant  Secretary  of  War. 

During  the  temporary  absence  from  the  Department  of  both  the  Secre- 
tary of  War  and  his  assistant,  the  Secretary  is  empowered,  under  the 
act  of  1874,  to  authorize  the  chief  clerk  of  the  Department  to  sign 
requisitions,  etc.,  that  act  being  still  in  force,  at  least  within  the 
limited  scope  here  stated. 

Department  of  Justice, 

May  16,  1903, 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  March  30,  1903,  wherein  3^011  request  my  opinion 
as  to  whether  the  act  of  March  4,  1874,  entitled,  "An  act 
authorizing  the  chief  clerk  of  the  War  Department  to  sign 
requisitions  on  the  Treasury  during  the  temporary  absence 
of  the  Secretary  of  War"  (18  Stat.,  19),  has  been  entirely 
superseded  by  the  act  of  March  5,  1800,  entitled,  "An  act 
providing  for  an  Assistant  Secretary  of  War"  (26  Stat.,  17), 
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or  whether  the  first-named  kct  is  not  still  in  force,  as  under- 
stood b}^  your  Department,  within  the  limited  scope  referred 
to  in  your  letter,  viz,  during  the  temporary  absence  of  both 
the  Secretary  and  the  Assistant  Secretary  of  War. 

Accompanying  3'our  letter  is  a  copy  of  a  decision  by  the 
Comptroller  of  the  Treasury,  of  February  27, 1903,  in  which 
the  question  is  mised  as  to  whether  said  act  of  1874  has 
been  operative  since  the  approval  of  the  act  of  March  5, 
1890,  providing  for  an  Assistant  Secretary  of  War;  and  after 
quoting  the  note  appearing  on  page  112,  of  volume  I,  of  the 
Compiled  Statutes  of  1901,  the  Comptroller  says: 
■  "There  appears  to  be  considerable  force  in  the  view  of 
the  compiler.  If  the  act  has  been  in  force  since  the  ap- 
proval of  the  act  of  March  5,  1890,  providing  for  an  Assist- 
ant Secretary  of  War,  it  presents  the  anomalous  condition 
of  a  chief  clerk  being  vested  with  certain  powers  of  the 
head  of  a  Department,  with  the  right  to  exercise  them 
although  an  authorized  assistant  head  of  the  Department  is 
present,  with  full  power  to  act  under  the  assignment  and 
direction  of  the  head  of  the  Department.  This  result  would 
necessarily  follow  if  the  act  of  1874  did  not  become  obsolete 
upon  the  approval  of  the  act  creating  an  Assistant  Secre- 
tary of  War,  unless  we  can  read  into  the  act  of  1874  the 
restriction  that  he  can  not  exercise  the  powers  with  which 
he  is  therein  vested  unless  the  Assistant  Secretary  is  also 
absent.  I  know  of  no  rule  of  law  which  authorizes  such  a 
construction  of  the  act  of  1874,  but  for  the  last  thirteen 
years  it  has  been  held  by  the  War  Department  to  be  an 
opemtive  act,  and  I  do  not  feel  justified  in  reversing  this 
practical  construction  in  the  absence  of  an  opinion  by  the 
Attorney-General  or  a  decision  by  the  courts  to  the  con- 
trary. I  would  suggest  that  the  opinion  of  the  Attorney- 
General  be  taken  upon  this  point." 

I  am  unable  to  see  any  force  in  the  suggestion  of  the 
Comptroller  that  an  "anomalous  condition  is  presented  of 
having  a  chief  clerk  vested  with  certain  powers  of  the  head 
of  a  Department,  with  the  right  to  exercise  them,  although 
an  authorized  assistant  head  of  the  Department  is  present, 
with  full  power  to  act  under  the  assignment  and  direction 
of  the  head  of  the  Department."    No  such  condition  is  pre- 
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sented  in  the  statement  of  facts  submitted  in  your  letter, 
for  it  appears  that  it  has  been  the  universal  practice  of 
your  Department  to  authorize  the  chief  clerk  of  your  De- 
partment to  perform  such  duties  only  in  case  the  Secretary 
and  Assistant  Secretary  are  absent  from  the  Department. 

The  act  of  Congress  of  March  4,  18T4  (18  Stat.,  19),  pro- 
vides as  follows:  ''That  when,  from  illness  or  other  cause, 
the  Secretary  of  War  is  temporarily  absent  from  the  War 
Department,  he  may  authorize  the  chief  clerk  of  the  Depart- 
ment to  sign  requisitions  upon  the  Treasury  Department, 
and  other  papers  requiring  the  signature  of  said  Secretary; 
the  same,  when  signed  by  the  chief  clerk  during  such  tem- 
porary absence,  to  be  of  the  same  force  and  effect  as  if 
signed  by  the  Secretary  of  War  himself." 

It  is  to  be  observed,  that  by  the  terms  of  this  act  it  is 
provided  that  the  Secretary  of  War,  when  he  is  temporarily 
absent  from  the  War  Department,  from  illness  or  other 
cause,  in/iy  authorize  the  chief  clerk  of  the  Department  to 
sign  requisitions  upon  the  Treasury  Department,  etc.  The 
language  of  that  act  is  not,  therefore,  mandator}^  but  leaves 
it  to  the  discretion  of  the  Secretar}'^  of  War  as  to  when 
he  may  authorize  the  chief  clerk  of  the  Department  to 
sign  requisitions  and  other  papers.  The  Secretary  is  not 
required^  during  his  tempomry  absence  on  account  of  illness 
or  other  cause,  to  designate  the  chief  clerk  of  the  Depart- 
ment to  act  for  him. 

By  section  177,  Rev  ised  Statutes,  it  is  provided  as  follows: 
"In  case  of  the  death,  resignation,  absence,  or  sickness 
of  the  head  of  any  Department,  the  first  or  sole  assistant 
thereof  shall,  unless  otherwise  directed  by  the  President, 
as  provided  b}^  section  one  hundred  and  sevent^^-nine,  per- 
form the  duties  of  such  head  until  a  successor  is  appointed, 
or  such  absence  or  sickness  shall  cease." 

This  act  was  passed  July  28,  18(58,  and  is  general  in  \\s 
application  to  all  departments  of  the  Government.  At  the 
time  of  the  passage  of  that  act,  the  law  did  not  make  pro- 
vision for  a  " first  or  sole  assistant"  Secretary  of  War. 

It  is  now  suggested,  by  the  compiler  of  the  United  States 
Compiled  Statutes  for  1901,  that  the  act  of  March  5,  1890, 
entitled  "An  act  providing  for  an  Assistant  Secretary  of 
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War  "  has  in  effect  superseded  and  repealed  the  act  of  March 
4,  1874,  and  the  Comptroller  of  the  Treasury,  in  that  por- 
tion of  his  opinion  above  quoted,  seems  to  incline  to  the 
same  view. 

The  act  of  March  5,  1890  (26  Stat.,  17),  is  as  follows: 
'*  That  there  shall  be  in  the  Department  of  War  an  Assist- 
ant Secretary  of  War,  who  shall  be  appointed  b}'  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate,  and 
shall  be  entitled  to  a  salary  of  four  thousand  five  hundred 
dollars  a  year,  payable  monthly,  and  who  shnM  periforrn  suck 
duti('S  in  the  Department  of  War  as  shall  he  prescribed  hy 
the  Secretary.^  ar  may  he  required  hy  law.''^ 

In  order  that  any  force  ma}^  be  given  to  the  suggestion  of 
the  compiler  that  the  act  of  Congress  of  1890,  creating  the 
oflSce  of  Assistant  Secretary  of  War,  has  superseded  the  act 
of  1874,  above  referred  to,  it  would  be  necessary  to  hold 
that  the  last-mentioned  act  has  been  repealed  by  implic^ation. 
Such  repeals  are  not  favored  by  the  courts,  unless  it  be 
manifest  that  the  legislature  so  intended.  All  laws  are  pre- 
sumed to  have  been  passed  with  deliberation,  and  with  full 
knowledge  of  all  existing  laws  on  the  subject.  It  is  but 
reasonable  to  conclude  that  in  framing  a  particular  statute 
the  law-making  power  did  not  intend  to  modify  or  abrogate 
any  existing  law  relating  to  the  same  subject,  unless  there 
be  a  repugnancy  between  the  two  laws  which  is  irreconcil- 
able, or  unless  the  later  act  fully  embraces  the  subject-matter 
of  the  earlier  act,  or  unless  the  reason  for  the  earlier  act 
has  been  absolutely  removed.  The  later  act  ma}^  bo,  and, 
indeed,  often  is,  merely  cumulative  or  au,riliary. 

Nor  can  it  be  said  that  the  case  here  under  discussion  falls 
within  that  class  of  cases  which  hold  that  where  the  object 
and  reason  for  which  the  statute  was  passed  has  been  re- 
moved by  a  later  enactment,  that  in  such  case  there  is  an 
implied  repeal  of  the  former  statute.  The  evident  object 
and  purpose  of  the  act  of  1874  was  to  provide  means  by 
which  the  ordinary  departmental  business  could  be  con- 
ducted during  the  temporary  absence  of  the  Secretar}^  and 
the  reason  for  the  existence  of  the  law  remained  unimpaired 
after  the  passage  of  the  act  of  1890,  providing  for  an  Assist- 
ant Secretary  of  War,  though  perhaps  somewhat  limited  as 


Digitized  by  VjOOQIC 


650      A  uthority  of  Chief  Clerk  of  War  Department, 

to  the  frequency  of  the  occasions  when  it  would  be  resorted 
to  by  the  Secretary. 

It  is,  of  course,  true  that  the  Assistant  Secretary  of  War 
is  required  by  section  177,  Revised  Statutes,  above  quoted, 
to  perform  the  duties  of  the  Secretary  in  the  case  of  death, 
resignation,  absence,  or  sickness,  but  it  seems  to  me  clear 
that  Congress  must  have  recognized,  in  omitting  to  ex- 
pressl}^  repeal  the  act  of  March  4, 1874,  that  occasions  would 
frequently  arise  when  both  the  Secretary  of  War  and  the 
Assistant  Secretary  of  War  would  be  temporarily  absent 
from  the  Department  during  the  same  time,  and  that  in  such 
cases,  at  least,  the  provisions  of  the  act  of  March  4,  1874, 
would  be  just  as  necessary  to  the  proper  administration  of 
the  work  of  the  Department  as  though  no  Assistant  Secre- 
tary of  War  had  been  provided.  In  other  words,  the  mere 
creation  of  the  office  of  Assistant  Secretary  of  War,  thereby 
providing  an  official  authorized  under  the  law  to  perform 
the  duties  of  the  Secretary  of  War  during  his  temporary 
absence,  can  not,  in  my  judgment,  be  construed  as  supersed- 
ing or  repealing  b^^  implication  such  an  express  provision 
of  law  as  is  contained  in  the  act  of  March  4,  1874. 

It  is,  therefore,  altogether  unnecessary  for  me  to  consider 
the  anomalous  condition  suggested  by  the  Comptroller  of  the 
Treasury  "of  a  chief  clerk  being  vested  with  certain  powers 
of  the  head  of  a  department,  with  the  right  to  exercise  them, 
although  an  authorized  assistant  head  of  the  department  is 
present,  with  full  power  to  act  under  the  assignment  and 
direction  of  the  head  of  the  department."  Suffice  it  to  say 
that  no  such  ''anomalous  condition"  is  herein  presented, 
nor  is  any  such  construction  of  the  law  sought  to  be  applied. 

It  has  been  the  uniform  practice  of  your  Department, 
ever  since  the  passage  of  the  act  of  March  5, 1890,  to  author- 
ize the  chief  clerk  of  your  Department  to  sign  requisitions, 
etc.,  under  the  act  of  March  4,  1874,  at  only  such  times  as 
both  you  and  the  Assistant  Secretary  of  War  may  be  tem- 
porarily absent  from  the  Department.  Nor  does  it  appear 
probable  that  an  occasion  is  likel}^  to  arise  in  the  future 
when  the  Secretar}^  of  War  would  assume  to  confer  such 
authority  upon  the  chief  clerk  of  the  Department  at  a  time 
when  the  Assistant  Secretary  of  War  is  also  present  and 
ready  to  act. 
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I  am  therefore  ol  the  opinion  that  during  the  temporary 
absence  from  the  Department  of  both  the  Secretary  of  War 
and  the^  Assistant  Secretary  of  War,  the  Secretary  is  em- 
ix)wered,  under  the  act  of  March  4,  1874,  to  authorize  the 
chief  clerk  of  the  DeiMirtment  to  sign  requisitions,  etc. ,  as 
provided  for  by  said  act;  and  that  said  act  is  still  in  force 
within,  at  least,  the  limited  scope  herein  considered,  and  as 
understood  by  yo\ir  Department. 
Respectfully, 

P.  C.  KNOX. 

The  Secretary  op  War. 


INDUCTION  OF  STATE  MILITIA  INTO  THE  MILITARY  SERVICE 
OF  THE  UNITED  STATES. 

Certain  members  of  the  Sixth  Massachusetts  Militia  which  was  called 
into  the  service  of  the  United  States  by  proclamation  of  the  President 
of  April  15,  1861,  who  failed  to  reach  Washington,  the  place  of  ren- 
dezvous, were  never  inducted  into  the  actual  military  service  of  the 
United  States  under  that  call,  a  formal  muster-in  being  necessary. 

The  question  as  to  whether  a  constructive  muster-in  of  militia  might  not 
have,  in  some  instances,  the  same  effect  as  a  formal  muster-in  of 
militia  under  a  call  by  the  President,  not  considered. 

Department  op  Justtice, 

May  ^7,  1903. 

Sir:  I  have  the  honor  to  reply  to  your  letter  of  Decem- 
ber 30,  1902,  wherein  you  request  my  opinion  as  to  "what 
is  necessary  to  induct  State  militia  into  the  military  service 
of  the  Unitetl  States  under  a  call  by  the  President." 

It  appears  from  your  communication  that  your  Depart- 
ment has  under  consideration  a  case  in  which  it  is  necessary 
to  decide  whether  the  histories  of  certain  members  of  the 
Sixth  Massachusetts  Militia  shall  or  shall  not  be  included  in 
the  oflScial  compilation  of  the  military  histories  of  all  officers 
and  enlisted  men  who  have  been  in  the  railitary  service  of 
the  United  States  as  vohmtee?'s  or  militia.  You  state  that 
the  case  of  the  Sixth  Massachusetts  is  fairly  representative 
of  the  class  to  which  it  belongs,  and  that  a  decision  of  the 
question  of  law  involved  will,  it  is  believed,  dispose  of  all 
similar  questions  that  are  likely  to  arise  in  this  class  of  cases 
in  the  future. 
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The  facts  in  the  case  of  the  Sixth  Massachusetts  Militia, 
as  the  same  are  set  forth  on  page  3,  et  seq.,  of  the  pamphlet 
accompanying  your  letter,  containing  a  very  able  and  ex- 
haustive opinion  upon  this  same  question  by  F.  C.  Ains- 
worth,  Brigadier-General,  U.  S.  Army,  Chief,  Record  and 
Pension  Office,  are  substantially  as  follows: 

On  April  15,  1861,  the  President  issued  his  proclamation 
calling  forth  the  militia  of  the  several  States  to  the  number 
of  75,000,  under  authority  of  the  act  of  Congress  of  Feb- 
ruary 28,  1795.  On  the  same  day  the  governor  of  Massa- 
chusetts was  requested  by  the  War  Department  to  cause  to 
be  detached  from  the  militia  of  that  State  two  regiments,  to 
consist  of  74  officers  and  1,486  enlisted  men,  and  the  gov- 
ernor was  requested  to  advise  the  War  Department  as  to 
the  time  the  State's  quota  might  be  expected  at  the  rendez- 
vous, where  it  would  be  met  as  soon  as  practicable  by  an 
officer  or  officers  "to  muster  it  into  the  service  and  pay  of 
the  United  States."  At  the  same  time  the  governor  was 
advised  by  the  AVar  Department  that  at  the  time  of  the 
muster  the  oath  of  fidelity  to  the  United  States  would  be 
administered  to  every  officer  and  man,  and  that  the  muster- 
ing officer  would  be  instructed  to  receiv^e  no  man,  under  the 
rank  of  commissioned  officer,  who  was  apparently  over  45 
or  under  18  years  of  age,  or  who  was  not  "in  physical 
strength  and  vigor."  On  the  same  day,  April  15,  1861, 
officers  of  the  Army  were  detailed  by  the  War  Department 
to  muster  into  the  service  of  the  United  States  the  militia 
of  a  majority  of  the  several  States  upon  which  requisitions 
had  been  made,  at  designated  rendezvous  within  the  State 
limits.  In  the  circular  letter  sent  by  the  War  Department 
to  the  governors  of  the  various  States  on  April  15,  1861, 
Boston  was  designated  as  the  n^ndezvous  for  the  Massachu- 
setts militia,  but  on  the  same  da}^  the  governor  was  instructed 
by  a  telegram  from  the  War  Department  to  send  his  com- 
panies to  Washington  by  rail.  On  April  16,  1861,  the 
governor  was  advised  by  the  War  Department,  '^we  will 
muster  your  regiments  after  arrival.''  On  the  17th  of  April 
the  Sixth  Massachusetts  Militia  left  Boston  for  Washmgton, 
under  instructions  from  Governor  Andrew.  On  said  date 
the  regiment  had  not  been  mustered  into  the  service  of  the 
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United  States,  and  it  was  clearly  understood  both  by  the 
State  and  the  United  States  authorities  that  it  would  be 
mustered  in  upon  its  arrival  in  Washington.  In  Special 
Order,  No.  22  (Report  of  the  Adjutant-General  of  Massachu- 
setts, 1861,  p.  9),  it  is  stated  that  "said  troops  (the  Sixth 
Massachusetts  Regiment)  are  to  enter  into  the  service  of  the 
United  States  as  militia,  and  there  (at  Washington)  await 
and  obey  such  further  orders  as  may  be  received."  And  in 
the  same  order,  the  Third  Regiment  was  directed  to  proceed 
to  Fortress  Monroe,  Va.,  and  '*  there  to  enter  into  the  serv- 
ice of  the  United  States." 

The  Sixth  Massachusetts  Regiment  arrived  in  Baltimore 
on  the  19th  day  of  April,  1861,  en  route  to  Washington,  and 
was  there  attacked  by  a  mob,  and  four  of  its  members  were 
killed  and  a  number  wounded.  On  the  22d  day  of  April, 
after  its  arrival  in  Washington,  the  regiment  was  mustered 
into  the  military  service  of  the  United  States  for  a  period 
of  three  months  from  the  date  of  muster  in,  and  the  regi- 
ment was  not  mustered  out  of  service  until  August  2,  1861, 
more  than  three  months  after  the  date  of  its  muster  in. 

Besides  the  four  members  of  the  regiment  who  were  killed 
in  Baltimore,  six  members  of  said  regiment  were  wounded 
in  the  Baltimore  riot,  and  did  not  rejoin  the  regiment,  and 
were  not  mustered  into  the  service  with  it  or  at  any  subse- 
quent date.  Nineteen  other  members  of  said  regiment,  none 
of  whom  were'reported  as  having  been  injured  in  the  riot, 
returned  to  their  homes  from  Baltimore,  and  were  not  mus- 
tered into  the  United  States  service. 

It  appears  further  that  Daniel  B.  Tyler,  a  coi'poral  of 
Company  D,  Sixth  Massachusetts  Militia,  accompanied  his 
regiment  to  Baltimore,  and  was  there  injured  in  the  riot  of 
April  19,  1861.  He  probably  went  home;  at  any  rate,  he 
was  not  mustered  into  the  service  of  the  United  States  with 
his  company  at  Washington,  and  on  the  muster  rolls  of  his 
company  appears  his  name,  with  the  remark,  ''Not  mus- 
tered; left  at  Baltimore."  He  never  rejoined  his  regiment, 
nor  was  he  mustered  into  the  service  of  the  United  States  as 
a  member  of  the  Sixth  Massachusetts,  and  was  never  paid 
by  the  United  States  as  a  member  of  it,  nor  was  he  ever 
discharged   by  any   representative  of   the  United  States 
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from  said  regiment.  It  does  appear,  however,  that  he 
enlisted  on  September  20, 1861,  in  Company  M,  First  Massa- 
chusetts Cavalry,  and  was  mustered  into  the  service  of  the 
United  States  with  that  organization.  There  is  nothing  in 
the  records  of  the  War  Department  to  show  whether  the 
twenty-five  men  who  left  the  regiment  at  Baltimore  and 
went  home  were  specifically  authorized  so  to  do,  but  it  is 
evident  that  if  any  such  authority  was  given,  it  wa^  given 
by  the  State  officers  with  the  definite  understanding  that 
the  men  were  not  yet  subject  to  the  orders  of  the  officers 
of  the  United  States. 

The  question,  therefore,  which  arises  from  the  foregoing 
statement  of  facts  is,  whether  any  of  these  members  of  the 
Sixth  Massachusetts  Militia  as  such  were  in  fact  ever 
inducted  into  the  military  service  of  the  United  States 
under  a  call  by  the  President.  It  is  immaterial  to  consider 
whether  these  twenty-five  men  who  left  the  Sixth  Massachu- 
setts Militia  at  Baltimore  ever  afterwards,  as  individuals  or 
as  members  of  some  other  military  organization,  entered 
the  military  service  of  the  United  States. 

Paragraph  16,  section  8,  article  1,  of  the  Constitution 
confers  upon  Congress  the  power  "to  provide  for  organiz- 
ing, arming,  and  disciplining  the  militia,  and  for  governing 
such  part  of  them  as  may  be  employed  in  the  service  of  the 
United  States."     *     *'    * 

Under  this  provision  of  the  (^Constitution,  Congress  earh' 
in  our  history  enacted  various  laws  providing  for  organiz- 
ing, arming,  and  disciplining  the  militia  of  the  seveml  States. 

Paragraph  15,  section  8,  article  1,  of  the  Constitution 
confers  upon  Congress  the  power  "to  provide  for  calling 
forth  the  militia  to  execute  the  laws  of  the  Union,  suppress 
insurrections  and  repel  invasions." 

Under  this  provision  of  the  Constitution,  Congress  passed 
the  act  of  February  28, 1795,  conferring  such  power  on  the 
President,  which  act  is  as  follows: 

"Sec.  1642.  Whenever  the  United  States  are  invaded, or 
are  in  imminent  danger  of  invasion  from  any  foreign  nation 
or  Indian  tribe,  or  of  rebellion  against  the  authority  of  the 
Government  of  the  United  States,  it  shall  be  lawful  for  the 
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President  to  call  forth  such  number  of  the  militia  of  the 
State  or  States,  most  convenient  to  the  place  of  danger,  or 
scene  of  action,  as  he  may  deem  necessary  to  repel  such 
invasion,  or  to  suppress  such  rebellion,  and  to  issue  his 
orders  for  that  purpose  to  such  officers  of  the  militia  as  he 
may  think  proper." 

It  was  under  the  authority  contained  in  the  above  section 
that  President  Lincoln  issued  his  proclamation  of  April  15, 
1861,  calling  forth  the  militia  of  the  several  States  to  the 
number  of  75,0(K). 

The  first  question,  therefore,  which  arises  for  considera- 
tion is  whether  such  proclamation  had  the  effect  of  instantly 
changing  the  status  of  the  militia  so  called  forth,  so  that 
from  that  time  they  should  be  considered  as  having  been 
inducted  into  the  military  service  of  the  United  States  under 
a  call  by  the  President. 

It  will  be  admitted  that  prior  to  such  call  the  militia  of 
the  several  States  were  not  in  the  military  service  of  the 
United  States.  Did  the  call  of  the  President,  therefore, 
when  communicated  to  the  militia,  e^r  proprio  vigore,  operate 
to  induct  such  militia  into  the  military  service  of  the  United 
States? 

It  is  true  that  the  United  States,  under  various  acts  of 
Congress  from  the  very  earliest  times,  assumed,  under  the 
provisions  of  the  C'onstitution  above  quoted,  to  exercise  cer- 
tain powers  of  control  over  the  militia  of  the  several  States 
when  not  ''in  the  actual  service  of  the  United  States"  in 
the  matter  of  organizing,  arming,  and  disciplining  the  same. 
(See  sections  1625  to  1641,  inclusive.  Revised  Statutes.) 

And  it  is  likewise  true  that  Congress  early  m  our  history 
enacted  various  laws  relating  to  the  militia  "when  called 
into  the  actual  service  of  the  United  States,"  the  apparent 
purpose  of  such  laws  being  to  assume  certain  control  over 
the  militia  after  the  requisition  of  the  President  should  be 
made,  and  during  the  various  stages  preliminary  to  the  time 
when  such  militia  should  be  actually  received  into  the  service 
of  the  United  States,  and  also  to  provide  for  the  absolute 
control  of  such  militia  after  they  were  received  into  the 
service  of  the  United  States  until  properly  discharged  there- 
from. 
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Section  1642,  Revised  Statutes,  above  quoted,  authorizes 
the  President  to  call  forth  the  militia  of  the  several  States 
to  repel  invasion,  or  to  suppress  rebellion,  and  section  1644 
provides  that  the  militia  ''when  called  into  the  actual  serv- 
ice of  the  United  States"  for  the  suppression  of  rebellion 
against  and  resistance  to  the  laws  of  the  United  States,  such 
militia  shall  be  subjecjt  to  the  same  rules  and  regulations  of 
war  as  are  the  regular  troops  of  the  United  States;  section 
1649  provides  for  the  punishment  of  any  officer  or  private 
of  the  militia  who  shall  fail  to  obey  the  orders  of  the  Presi- 
dent when  he  calls,  out  the  militia  into  the  actual  service  of 
the  United  States;  section  1650  provides  that  the  militia 
''when  called  into  the  actual  service  of  the  United  States" 
shall,  during  their  term  of  service,  be  entitled  to  the  same 
pay,  rations,  clothing,  and  camp  equipage  as  may  be  provided 
by  law  for  the  Army  of  the  United  States;  section  1651  pro- 
vides that  when  the  militia  is  called  into  the  actual  service 
of  the  United  States  their  pay  shall  be  deemed  to  commence 
from  the  date  of  their  appearing  at  the  places  of  the  bat- 
talion, regimental,  or  brigade  rendezvous;  section  1652 
provides  that  such  militia  shall  be  entitled  to  certain  trav- 
eling allowances  from  their  places  of  residence  to  the  place 
of  general  rendezvous,  and  from  the  place  of  discharge  back 
to  their  residence. 

But  all  of  these  various  provisions  of  the  law,  when  con- 
sidered together,  clearly  indicate  that  the  militia,  when  called 
forth  by  the  President,  are  not  to  be  considered  eo  instmita 
in  the  actual  military  service  of  the  United  States,  for  it  is 
apparent  that  a  great  many  members  of  the  militia  might 
fail  or  refuse  to  obey  the  call  of  the  President,  and  while 
laws  are  provided  for  their  punishment  in  case  of  such  fail- 
ure or  refusal,  it  is  very  evident  that  some  affirmative  act 
or  acts  on  their  part  was  considered  by  Congress  as  neces- 
sary to  bring  them  into  the  actual  military  service  of  the 
United  States.  As  Judge  Washington  said,  in  delivering 
the  opinion  of  the  court  in  IlounUm  v.  Moore  (5  Wheat., 
1,  20),  "that  it  would  seem  to  border  on  absurdity  to  say 
that  a  militiaman  was  in  the  service  which  he  had  refused 
to  enter," 
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I  may,  therefore,  pass  in  this  discussion  to  the  considera- 
tion of  the  next  preliminary  step,  which  naturally  involves 
the  question  as  to  whether  after  a  call  by  the  President  has 
been  made,  the  militiamen  can  by  any  act  or  acts  of  their 
own,  independently  of  further  action  on  the  part  of  the 
United  States  authorities,  induct  themselves,  so  to  speak, 
into  the  military  service  of  the  United  States.  After  the 
call  has  been  made  and  communicated  to  the  militiaman  by 
the  President,  the  first  possible  act  on  the  part  of  the  mili- 
tiaman is  to  determine  in  his  own  mind  as  to  whether  he  is 
willing  to  enter  the  military  service  of  the  United  States. 
Such  an  act  is  necessarily  psychological  in  its  character,  and 
it  will  not  be  contended  that  because  the  militiaman  makes 
up  his  mind  to  enter  the  service  of  the  United  States  under 
such  call,  that  he  thereupon  enters,  ipsofacto.^  into  the  mili- 
tary service  of  the  United  States. 

But  should  he  go  further  and  appear  at  the  place  of  ren- 
dezvous, with  the  intention  of  entering  the  military  service 
of  the  United  States,  would  such  an  act  be  sufficient  to  in- 
duct him  into  the  military  service  of  the  United  States?  I 
think  not.  After  the  militiaman  has  concluded  to  obey  the 
call  of  the  President,  there  are  still  many  affirmative  acts 
which  he  must  perform  before  he  can  be  regarded  as  in  the 
actual  military  service  of  the  United  States.  Such  as,  for 
example,  preparation,  departure  from  home,  traveling  and 
marching  to  the  place  of  rendezvous,  his  arrival  at  the  place 
of  rendezvous,  presenting  himself  for  examination  and  in- 
spection to  the  proper  mustering  officers  of  the  Government, 
and,  finally,  if  he  be  accepted,  by  taking  the  oath  requfred 
by  the  rules  and  regulations  of  the  War  Department.  The 
question,  therefore,  very  naturally  is,  "At  what  point  does 
the  transition  take  place,  and  the  militiaman  change  his 
character  from  State  to  national  militia?" 

In  the  case  of  Hmiaton  v.  Moore  (5  Wheat.,  1),  it  was  de- 
cided that  none  of  these  preliminary  acts  on  the  part  of  the 
militiaman,  ^?W<?r  to  his  arrival  at  the  place  of  rendezvous^ 
had  the  effect  of  placing  him  in  the  actual  military  service 
of  the  United  States. .  In  that  case  it  was  unnecessary  for 
the  court  to  go  farther,  and  it  may  be  that  in  the  case  of  the 
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Sixth  Massachusetts,  now  under  consideration,  it  is  unnec- 
essary for  me  to  go  beyond  that  point,  since  it  appears  from 
the  statement  of  facts  submitted  as  the  basis  of  this  opinion 
that  the  twenty-five  members  of  the  Sixth  Massachusetts 
never  arrived  at  the  place  of  rendezvous,  and  were  never 
mustered  into  the  actual  military  service  of  the  United  States. 
But  in  view  of  the  character  of  the  work  in  which  your  De- 
partment is  at  present  engaged,  I  am  inclined  to  permit  this 
opinion  to,  take  a  somewhat  wider  range.  As  just  observed, 
we  have  no  less  an  authority  than  a  decision  of  the  Supreme 
Court  of  the  United  States  to  the  effect  that  the  preparation 
of  the  militiaman,  his  leaving  home,  and  marching  toward 
the  place  of  rendezvous  under  a  requisition  by  the  Presi- 
dent, do  not  operate  in  themselves  to  place  him  in  the  actual 
military  service  of  the  United  States. 

The  question,  then,  to  be  considered  is,  whether  his  arrival 
at  the  place  of  rendezvous  has  such  effect.  It  was  intimated 
.by  Mr.  Justice  Washington,  in  Hoxistoii  v.  Moore^  supra, 
that  it  does.  His  language  is  as  follows  (p.  20):  ''Fi'om 
this  brief  summary  of  the  laws,  it  would  seem  that  actual 
8en>ice  was  considered  by  Congress  as  the  criterion  of 
national  militia,  and  that  the  service  did  not  commence 
until  the  arrival  of  the  militia  at  the  place  of  rendezvous; 
that  is,  the  termimts  a  quo  the  service,  the  pay,  and  sub- 
jection to  the  Articles  of  War  are  to  commence  and  con- 
tinue." 

But  this  language  of  the  court  was  clearly  obiter.  Hous- 
ton was  a  private  enrolled  in  the  Pennsylvania  militia,  and 
belonged  to  the  detachment  of  the  militia  which  was  ordered 
out  by  the  Governor  of  that  State  in  pursuance  of  a  requi- 
sition from  the  President  of  the  United  States,  dated  July  4, 
1814.  Being  duly  notified  and  called  upon,  he  neglected  to 
march  with  the  detachment  to  the  appointed  place  of  ren- 
dezvous. For  this  delinquency  he  was  tried  before  a  court- 
martial  summoned  under  the  authority  of  the  executive  of 
the  State.  The  language  above  quoted  was  used  by  Mr. 
Justice  Washington  in  discussing  the  status  of  a  militiaman 
after  his  arrival  at  the  place  of  rendezvous  07i  the  assump- 
tion that  siwh  militiaman  there^ifter  actually  entered  tha 
military  service  of  the  United  States, 
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The  ari'ival  at  the  place  of  rendezvous  would  have  a  very 
different  signification  in  law  when  considered  from  the 
standpoint  of  a  militiaman  who  should  take  all  the  necessary 
steps  leading  up  to  a  muster-in,  and  thereupon  should  be, 
in  fact,  actually  accepted  by  the  Government  and  mustered 
into  the  service,  and  a  militiaman  who  should  take  all  of  the 
preliminary  steps  leading  up  to  a  muster-in,  and  at  that 
point  should  refuse  to  be  mustered  in,  or  should  be  rejected 
by  the  mustering  officers  of  the  Government.  In  the  case 
of  the  former  the  law  regards  his  arrival  at  the  place  of 
rendezvous  as  perhaps  the  tenninus  a  qiu>^  and  makes  pro- 
vision that  his  pay  "shall  be  deemed  to  commence  from  the 
date  of  his  appearing  at  the  place  of  *  *  *  rendezvous. " 
While  in  the  case  of  the  latter,  though  the  law  requires  the 
militiaman  to  take  all  the  preliminary  steps  as  to  prepara- 
tion and  appearance  at  the  place  of  rendezvous,  and  even  to 
submitting  his  person  to  an  inspection  and  examination  by 
the  proper  mustering  officers,  nevertheless  the  law  contem- 
plates that  if  at  that  point  the  militiaman  should  refuse  to 
be  mustered  in,  or  should  desert,  or  should  suddenly  die,  or 
in  case  of  his  rejection  by  the  United  States,  he  should  in 
no  sense  be  considered  as  having  been  inducted  into  the 
actual  military  service  of  the  United  States. 

It  is,  I  think,  apparent  from  this  discussion  that  there 
must  be  some  particular  act  or  point  of  time  when  the  tran- 
sition maj'^  be  considered  by  both  parties  as  having  been 
effected,  and  in  my  opinion  it  will  not  do  to  regard  the 
appearance  of  the  militiaman  at  the  place  of  rendezvous  as 
the  consummation  of  such  transition.  Some  formal  accept- 
ance or  its  equivalent  by  the  Government  or  its  authorized 
officers  must  be  regarded  as  absolutely  necessary  under  the 
law  in  order  that  such  transition  may  be  brought  about. 

Mr.  Justice  Washington  in  the  case  of  Iloimkm  v.  Moore^ 
supra,  recognized  the  difficulty  which  we  are  here  consider- 
ing when  he  said  (p.  17): 

''That  Congress  might  by  law  have  fixed  the  period  by 
confining  it  to  the  draft,  the  order  given  to  the  chief  magis- 
trate or  other  militia  officer  of  the  State,  to  the  arrival  of 
the  men  at  the  place  of  rendezvous,  or  to  any  other  circum- 
stances, 1  can  entertain  no  doubt.     ♦    ♦     ♦ 
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"  But,  although  Congi*ess  has  been  less  explicit  on  this 
subject  than  they  might  have  been,  and  it  could  be  wished 
they  had  been,  I  am,  nevertheless,  of  opinion  that  a  fair 
construction  of  the  different  militia  laws  of  the  United  States 
will  lead  to  a  conclusion  that  something  more  than  organiz- 
ing and  equipping  a  detachment  and  ordering  it  into  service 
was  considered  as  necessary  to  place  the  militia  in  the  serv- 
ice of  the  United  States." 

But,  fortunately,  we  are  not  compelled  to  resort  to  mere 
speculation  in  order  to  ascertain  the  exact  time  when  such 
trani^ition  is  effected.  The  Rules  and  Regulations  of  the 
Department  of  War  within  their  proper  sphere,  when  ap- 
proved by  the  President,  have  the  full  force  of  law,  and 
judicial  notice  of  them  will  be  taken  by  the  courts.  At  the 
very  time  of  the  decision  of  the  case  of  Houston  v.  Moare^ 
the  following  regulation  of  the  War  Department  was  in  full 
force  and  effect: 

''3.  So  soon  as  one  hundred  privates,  eight  non-commis- 
sioned and  five  commissioned  oflScers  (of  militia)  shall  have 
been  organized  as  a  company  under  any  requisition  as  afore- 
said, they  Will  he  mustered^  inspected^  and  received  into  the 
service  of  the  United  States,  and  upon  the  rolls  and  reports 
made  in  consequence  thereof  they  will  be  entitled  to  pay, 
etc."     (War  Department  General  Orders  of  March  19, 1813.) 

Similar  provisions  are  found  in  the  Regulations  of  the 
War  Department  of  1814,  1834,  1835,  1841,  1847,  and  1857, 
and  at  the  very  time,  to  wit,  April  22,  1861,  that  the  Sixth 
Massachusetts  Regiment  was  mustered  into  the  service  of 
the  United  States  at  Washington,  the  following  Regulation 
of  the  War  Department  was  in  full  force  and  effect,  having 
the  force  of  law: 

"1580.  Before  militia  are  received  in  the  service  of  the 
United  States^  they  sluiU  he  mmtered  by  an  inspector-general, 
or  some  other  oiEcer  of  the  Regular  Army,  specially 
designated  to  muster  them." 

My  conclusion  is,  therefore,  that  if  the  laws  of  Congress 
relating  to  State  militia  have  left  any  doubt  as  to  the  exact 
time  when  State  militia  called  forth  by  the  President  enter 
into  the  military  service  of  the  United  States,  and  change 
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their  character  from  State  to  national  militia,  as  was  inti- 
mated by  the  court  in  Ilaustan  v.  Moare^  that  the  Rules  and 
Regulations  of  the  Department  of  War,  above  quoted,  must 
be  considered  as  having  removed  such  doubt,  and  as  hav- 
ing definitely  fixed  the  time  when  such  State  militia  enter 
the  military  service  of  the  United  States^  at  the  date  of 
raiister-in. 

And  the  uniform  practice  of  the  War  Department,  cover- 
ing a  period  of  more  than  half  a  century,  has  been  to  regard 
such  militia  as  not  in  the  actual  military  service  of  the  United 
States  until  the  date  of  muster  in,  and  such  practice,  in  my 
judgment,  is  amply  supported  •  by  the  decisions  of  the 
Supreme  Court,  and  by  the  opinions  of  the  Attornej'^s- 
General.  Houston  v.  Moore^  6  Wheat.,  1;  Martin  v. 
Mott^  12  Wheat.,  19;  Story  on  the  Constitution,  sec.  1213;  3 
Opin.,  530,  691;  10  Opin.,  100;  16  Opin.,  150,  152;  21 
Opin.,  130;  23  Opin.,  406. 

The  purpose  of  the  law,  thus  supplemented  by  the  Rules 
and  Regulations  of  the  War  Department  requiring  a  formal 
muster-in,  becomes  at  once  apparent.  For,  it  is  evident 
that  those  who  are  physically  and  mentally  incapacitated 
for  military  duty  should  never  be  received  into  the  military 
service  of  the  United  States,  and  the  question  of  the  fitness 
or  unfitness  of  a  militiaman,  reporting  under  a  call,  can  only 
be  determined  at  the  inspection  which  is  required  to  be 
made  as  a  preliminary  to  muster-in,  the  purpose  of  the 
law  being  to  prevent  the  acceptance  into  the  military  serv- 
ice of  the  United  States  of  oflScers  and  men  unfit  for  that 
service.  To  hold  that  the  mere  act  of  reporting  at  a  ren- 
dezvous, and  submitting  to  an  inspection  and  examination 
by  the  mustering-in  oflScers,  is  suflScient  to  induct  a  militia- 
man into  the  service  of  the  United  States,  is  to  hold,  also, 
that  the  United  States  has  no  voice  or  power  of  selection  in 
the  matter,  but  is  compelled  to  accept  all  who  may  report 
under  a  call,  without  regard  to  their  competency  and  fitness 
for  service.  That  the  War  Department  has  never  assented 
to  any  such  construction  of  the  law  is  manifest  from  the 
regulations  above  quoted,  and  that  the  decisions  of  the 
Supreme  Couit  and  the  opinions  of  the  Attorneys-General 
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do  not  justify  any  such  interpretation  of  the  law  is  very 
clear  when  we  consider  the  authorities  hereinbefore  re- 
ferred to. 

In  concluding  this  discussion  it  is  worthy  of  note  that  if, 
under  the  law,  Tyler  and  his  twenty-four  associates  should 
be  regarded  as  having  been  m  the  military  service  of  the 
United  States  as  members  of  the  Sixth  Massachusetts  Mili- 
tia prior  to  the  arrival  of  that  regiment  at  Washington,  it 
would  be  not  only  a  serious  misfortune  to  them,  but  also  to 
hundreds  of  other  militiamen  whose  military  records  are 
substantially  the  same.  For  if  these  men  were  in  the  actual 
military  service  of  the  United  States  when  they  left  their 
regiment  at  Baltimore  on  April  19,  1861,  en  route  to  Wash- 
ington, they  must  be  regarded  as  deserters  from  that  serv- 
ice, they  having  permanently  withdrawn  themselves  from  it 
without  a  discharge,  and  without  permission  from  any  officer 
of  the  United  States  Ai-my. 

Brigadier-General  Ainsworth,  in  the  pamphlet  above 
referred  to,  suggests  that  the  formality  of  muster-in  under 
certain  circumstances  might  be  waived  by  the  United  States, 
or  its  properly  constituted  officers;  or,  in  other  words,  that  a 
constructive  muster-in  might  have,  in  some  instances,  the 
same  effect  as  a  formal  muster-in  of  militia  under  a  call  by 
the  President.  I  feel  that  this  suggestion  should  not  be 
passed  over  without  some  word  of  explanation. 

In  jour  communication  j'^ou  state  "that  the  case  of  the 
Sixth  Massachusetts  Militia  is  fairly  I'epresentative  of  the 
class  to  which  it  belongs,  and  it  is  believed  that  an  authori- 
tativ(^  decision  of  the  question  of  law  involved  in  it  will  dis- 
pose of  all  similar  questions  that  are  likely  to  arise  in  this 
class  of  cases  in  future."  It  is  to  be  observed  that  the 
statement  of  facts  in  the  case  of  the  Sixth  Massachusetts 
Militia  does  not  present  any  facts  upon  which  an  opinion 
could  properly  be  predicated  as  to  whether  a  constructive 
muster-in  might  not,  under  certain  circumstances,  have  the 
same  effect  as  a  formal  muster-in  of  militia.  I  therefore 
have  deemed  it  inadvisable  to  consider  such  questions  in 
this  opinion,  in  conformity  with  the  long-established  rule 
of  this  Department.     But  in  so  declining  to  express  an 
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opinion,  I  do  not  wish  to  be  understood  as  intimating  that 
a  formal  muster-in  may  not  in  certain  cases  be  waived  by 
the  Government. 

My  opinion,  therefore,  is,  that  the  twenty-five  members 
of  the  Sixth  Massachusetts  Militia,  none  of  whom  ever 
reached  Washington,  the  place  of  rendezvous,  were  never 
inducted  into  the  actual  military  service  of  the  United  States 
under  a  call  by  the  President,  and  that  under  the  law  as  it 
existed  at  that  time,  and  as  applied  to  the  facts  relative  to 
said  regiment,  a  formal  muster-in  was  necessary  to  induct 
said  militia  into  the  military  service  of  the  United  States. 
Respectfully, 

P.  C.  KNOX. 

The  Secretary  of  War. 


AMERICAN  EPHEMERIS   AND   NAUTICAL  ALMANAC- 
AMERICAN  NAUTICAL  ALMANAC. 

The  Secretary  of  the  Navy  is  authorized,  under  existing  law,  to  cause 
to  be  printed  2,600  copies  of  the  American  Epheineris  and  Nautical 
Almanac,  and  3,182  copies  of  "the  papers  supplementary  thereto;" 
and  of  the  American  Nautical  Almanac,  such  '^additional''  copies 
thereof  as  he  may  deem  necessary  "for  the  public  service  and  for  sale 
to  navigators  and  others. '' 

Department  of  Justice, 

June  <9,  1903. 

Sir:  In  your  letter  of  March  14,  1903,  you  call  attention 
to  sections  54  and  73  of  the  act  of  January  12, 1895  (28  Stat., 
608,  612),  the  joint  resolution  of  May  13,  1902  (32  Stat., 
740),  and  the  act  of  July  1, 1902  (32  Stat.,  678),  and  request 
my  opinion  *'as  to  how  many  copies  of  each  edition  of  the 
American  Ephemeris,  of  the  papers  supplementary  thereto, 
and  of  the  Nautical  Almanac  are  authorized  by  existing  law 
to  be  printed." 

It  appears  that,  of  its  publications,  the  Navy  Department 
has,  for  many  years,  published  two  books  referred  to  in 
your  note:  One, and  the  larger,  bound  in  cloth,  called  ''The 
American  Ephemeris  and  Nautical  Almanac,". and  the  other, 
bound  in  paper,  called  ''The  American  Nautical  Almanac." 
The  former  is  intended  chiefly  for  the  Navy,  and  for  sale  or 
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free  distribution  to  observatories,  astronomers,  colleges, 
libraries,  etc. ,  and  of  which  the  Depai-tment  disposes  annually 
about  1,000  copies.  The  other  contains  in  a  condensed  form 
much  of  that  which  is  in  the  former,  and  is  intended  chiefly 
for  the  use  of  navigation,  and  is  adapted  to  the  meridian  of 
Greenwich,  of  which  the  Department  disposes  auDually  about 
2,300  copies. 

Your  Department  publishes  also  what,  in  your  note,  and 
in  the  acts  referred  to,  are  called  ''  the  papers  supplementary 
thereto,"  that  is,  supplementary  to  the  one  first  aboye 
referred  to;  and  I  am  asked  how  many  copies  of  each  of  the 
three  are  now  authorized  to  be  printed. 

By  section  54  of  the  act  of  January  12,  1895  (28  Stat., 
608),  it  is  provided — 

''Whenever  any  document  or  report  shall  be  ordered 
printed  by  Congress,  such  order  to  print  shall  signify  the 
'usual  number'  of  copies   for  binding  and  distribution. 

*  *  *  No  greater  number  shall  be  printed  unless  ordered 
by  either  House,  or  as  hereinafter  provided.  When  a  spe- 
cial number  of  a  document  or  report  is  ordered  printed,  the 
imial  number  shall  also  be  printed  unless  already  ordered. 
The  xtmial  mtmher  of  documents  and  reports  shall  be  one 
thousand  six  hundred  and  eighty -two  copies." 

Under  this  section,  a  general  order  to  print  a  document 
or  report,  not  stating  the  number  of  copies,  authorizes  the 
printing  of  the  "usual  number"  of  1,682  copies.  W^here 
Congress  directs  the  printing  of  a  stated  number  of  copies, 
this  carries  with  it  the  order  to  print  the  "usual  number," 
or  1,682  copies  in  addition,  unless  the  "usual  number"  has 
been  already  ordered. 

Section  73  of  the  same  act  provides  that — 

"Extra  copies  of  documents  and  reports  shall  be  printed 
promptly  when  the  same  shall  be  ready  for  publication, 

*  *  *  and  shall  be  of  the  number  following  in  addition 
to  the  "itmial  nxiv\befi\ 

"Of  the  Epheraeris  and  Nautical  Almanac  and  of  the 
papers  supplementary  thereto,  one  thousand  five  hundred 
copies." 

Except  as  the  Secretary  is,  by  this  section,  further  author- 
ized to  have  additional  copies  of  the  Ephemeris  and  of  the 
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Nautical  Almanacs  extracted  therefrom,  printed  for  the  pub- 
lic service  and  for  sale  to  navigators  and  others,  this  fixes 
the  number  of  the  Ephemeris  and  Nautical  Almanac  and 
supplementary  papers  at  1,500  copies  each,  in  addition  to 
the  usual  nurnber  of  1,682,  a  total  of  3,182. 

By  the  joint  resolution  of  May  13,  1902  (32  Stat.,  740),  it 
is  provided — 

"That  hereafter  the  'usual  number'  of  copies  of  the 
American  Ephemeris  and  Nautical  Almanac  shall  not  be 
printed.  In  lieu  thereof  there  shall  be  printed  and  bound 
one  thousand  one  hundred  copies  of  the  same." 

Then  follows  the  act  of  July  1,  1902  (32  Stat.,  678),  in 
these  words: 

'*  Hereafter  there  shall  be  published  of  the  American 
Ephemeris  and  Nautical  Almanac  two  thousand  five  hun- 
dred copies,  five  hundred  of  which  shall  be  for  the  use  of 
the  Senate,  one  thousand  for  the  use  of  the  House  of  Rep- 
resentatives, and  one  thousand  for  distribution  or  sale  by 
the  Navy  Department." 

But  these  last  two  provisions  refer  only  to  the  American 
Ephemeris  and  Nautical  Almanac,  and  do  not  fix  the  num- 
ber of  copies  to  be  printed  of  either  the  American  Nautical 
Almanac  or  ''the  papers  supplementary  thereto,"  but  as  to 
these  leave  the  number  unchanged. 

I  am  of  the  opinion  that  these  latter  provisions  annulled 
that  portion  of  section  73  of  the  act  of  January  12,  1895, 
which  gave  to  the  Secretary  of  the  Navy  authority  to  cause 
to  be  printed  additional  copies  of  the  Ephemeris  and  Nau- 
tical Almanac  for  the  public  service  and  for  sale  to  navi- 
gators and  others.  The  additional  copies  there  mentioned 
were  copies  in  addition  to  the  1,500  extra  copies  provided 
for  in  that  section.  Neither  does  the  act  of  July  1,  1902, 
revive  the  provision  for  printing  the  "usual  number"  of 
copies,  abrogated  by  the  resolution  of  May  13,  1902. 

I  am,  therefore,  of  the  opinion  that  the  law  now  author- 
izes the  printing  of  2,500  copies  of  the  Ephemeris  and  Nau- 
tical Almanac,  and  no  more. 

As  to  the  American  Nautical  Almanac  and  as  to  "  the 
papers  supplementary  thereto,"  the  case  is  different.  As 
neither  the  joint  resolution  of  May  13,  1902,  nor  the  act  of 
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July  1,  1902,  refers  to  either  of  these,  they  leave  as  to 
them  the  law  as  it  stood  under  the  act  of  1895.  And 
although  these  later  acts,  by  making  specific  provisions 
fixing  the  number  of  copies  to  be  printed  of  the  American 
Ephemeris  and  Nautical  Almanac,  have,  as  already  said, 
abrogated  the  authority  given  by  section  73  of  the  act  of 
1895  to  the  Secretary,  to  cause  to  b'e  printed  additional 
copies  of  the  American  Ephemeris  and  Nautical  Almanacs 
they  have  not  done  so  as  to  the  American  Nautical  Almanac, 
for  they  do  not  refer  to  that  work. 

I  am  of  opinion,  therefore,  that  the  Secretary  of  the 
Navy  may  still  cause  to  have  printed  additional  copies  of 
the  Amfirican  Nautical  Almanac,  under  section  73  of  the 
act  of  1895,  and  as  there  provided,  but  this  authority  did 
not  and  does  not  authorize  additional  copies  of  the  papers 
supplementary  to  the  Ephemeris  and  Nautical  Almanac. 

No  recent  act  appears  to  have  made  specific  provision  as 
to  the  number  of  copies  of  the  American  Nautical  Almanac 
that  are  to  be  printed.  For  a  long  time  heretofore,  and 
with  the  tacit  assent  of  Congress,  this  number  has  been 
determined  by  the  Secretary  of  the  Navy  under  the  author- 
ity given  him  by  section  73  of  the  act  of  1895  to  "cause 
additional  copies  of  *  *  *  the  Nautical  Almanac  ex- 
tracted therefrom  to  be  printed  for  the  public  service  and 
for  sale  to  navigators  and  others."  As  this  provision  as  to 
the  American  Nautical  Almanac  has  not  been  abrogated,  I 
see  no  objection  to  the  continuance  of  this  practice,  to  meet 
the  needs  of  the  Department,  until  Congress  shall  other- 
wise provide  in  relation  thereto. 

As  to  what  are  called  "the  papers  supplementary  there- 
to," section  73  of  the  act  of  1895  fixes  the  number  at  1,500. 
As  the  legislation  of  1902  does  not  refer  to  those  papers,  it 
does  not  change  this  number,  nor,  as  to  them,  abrogate  the 
provision  requiring  the  usual  number,  or  •  1,682  copies. 
Therefore  this  last  number  is  to  be  added,  making  a  total 
of  3,182.  Congress  may  not  have  intended  to  provide  for 
a  greater  number  of  the  less  important  and  less  used  docu- 
ments, but  its  language  so  expresses  and  must  be  so  taken. 
Respectfully, 

P.  C.  KNOX. 

The  Secretary  of  the  Navt. 
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NATIONAL    BUREAU  OF   STANDARDS— SERVICES  TO  STATE 
INSTITUTIONS. 

Under  section  8  of  the  Act  of  March  3,  1901  (31  Stat.,  1449),  each  State 
may  properly  demand  and  receive  from  the  National  Bureau  of  Stand- 
ards all  comparisons,  calibrations,  tests,  or  investigations,  free  of  charge, 
which  are  necessary  or  essential  for  a  State  government  in  performing 
its  lawful  functions. 

State  institutions  may  also  call  upon  and  receive  from  that  Bureau,  free 
of  charge^  such  services,  specified  in  section  8  of  the  above  named  act, 
as  State  governments  would  be  entitled  to  have  performed. 

The  Secretary  of  the  Treasury  is  authorized,  under  sections  3  and  9  of 
said  act,  to  provide  by  regulation  what  officer  or  officers  of  **  State 
governments"  shall  be  recognized  by  the  Bureau  in  requests  made 
upon  it  for  the  services  specified  in  that  act. 

Department  op  Justice, 

June  9,  1903. 

Sib:  I  have  the  honor  to  reply  to  your  letter  of  February 
28,  1903,  wherein  you  request  my  opinion  upon  the  proper 
interpretation  of  the  words  "State  governments"  as  the 
same  appear  in  section  8,  of  the  act  entitled  "An  act  to 
establish  the  National  Bureau  of  Standards,"  approved 
March  3,  1901  (31  Stat.,  1449). 

You  state  that  the  question  of  "free  testing"  arises  in 
connection  with  recent  requests  which  have  been  received 
by  the  National  Bureau  of  Standards  for  the  verification  of 
weights  and  measures  from  "quasi  State  institutions,"  such 
as  State  universities,  agricultural  colleges.  State  surve3^ors. 
State  food  commissions,  State  boards  of  health,  and  State 
normal  schools,  and  the  specific  questions  presented  for  my 
consideration  are: 

1.  "What  construction  should  be  put  upon  the  term 
"State  governments'  within  the  meaning  of  this  act,  in  view 
of  the  purposes  of  the  establishment  of  the  National  Bureau 
of  Standards?" 

2.  "  What  State  oflScer  or  officers  should  be  recognized  as 
having  authority  to  call  for  the  services  of  the  National 
Bureau  of  Standards  without  charge?" 

In  your  letter  you  further  state  "that  inasmuch  as  the 
Bureau  was  established  in  order  that  the  standards  used  by 
the  Government  might  be  verified,  on   this  basis  it  was 
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believed  that  the  term  'State  governments'  within  the 
meaning  of  this  act,  covers  simply  the  department  having 
the  custody  of  the  State  standards,  or  the  officer  conmionly 
known  as  the  State  sealer  of  weights  and  measures,  and  that 
the  verifications  intended  to  be  performed  without  charge 
were  understood  to  be  the  comparison  of  State  standards, 
such  standards  having  been  originally  furnished  by  the 
National  Government." 

It  is  my  opinion  that  the  law  under  consideration  is  not 
susceptible  of  any  such  narrow  and  restricted  interpretation. 

By  the  resolution  of  Congress  of  June  14,  1836  (5  Stat., 
133),  it  is  provided  that  the  Secretary  of  the  Treasuiy  be 
"  directed  to  cause  a  complete  set  of  all  the  weights  and 
measures  adopted  as  standards,  and  now  either  made  or  in 
the  progress  of  manufa<jture  for  the  use  of  the  several  cus- 
tom-houses, and  for  other  puiposes,  to  be  delivered  to  the 
governor  of  each  State  in  the  Union,  or  such  person  as  he 
maj^  appoint,  for  the  use  of  the  States  respectively,  to  the 
end  that  an  uniform  standard  of  weights  and  measures  may 
be  established  throughout  the  United  States." 

And  by  joint  resolution  of  March  3,  1881  (21  Stat,  521), 
it  was  provided  that  the  Secretary  of  the  Treasury  should 
deliver  a  complete  set  of  all  weights  and  measures  adopted 
as  standards  to  the  governor  of  each  State  in  the  Union,  for 
the  use  of  agricultural  colleges  in  the  States,  respectively, 
which  have  received  a  grant  of  lands  from  the  United  States. 

By  the  act  of  July  11 ,  1890  (26  Stat. ,  242),  it  was  provided, 
that  hereafter  such  necessary  ''repairs  and  adjustments" 
shall  be  made  to  the  standards  furnished  to  the  several  States 
and  Territories  as  may  be  requested  by  the  governors 
thereof,  and  also  to  standard  weights  and  measures  that  have 
been,  or  may  hereafter  be,  supplied  to  the  United  States 
custom-houses,  and  other  officers  of  the  United  States,  under 
act  of  Congress,  when  requested  by  the  Secretary  of  the 
Treasury. 

Section  8  of  the  act  of  March  3,  1901,  is  as  follows: 

'^That  for  all  comparisons,  calibrations,  tests,  or  investi- 
gations, except  those  performed  for  the  Government  of  the 
United  States  or  State  governments  within  the  United 
States,  a  reasonable  fee  shall  be  charged,  according  to  a 
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schedule  subraittod  by  the  director  and  approved  by  the 
Secretary  of  the  Treasury." 

If,  as  is  now  suggested  by  you,  section  8  of  the  act  of 
March  3,  1901,  above  quoted,  was  intended  simply  to  cover 
those  departments  of  the  State  governments  having  the  cus- 
tody and  control  of  State  standards  originally  furnished  by 
the  United  States  Government,  and  the  verifications  con- 
templated by  said  act  to  be  performed  for  State  governments 
without  charge  should  be  understood  to  be  simply  the  com- 
parisons of  such  State  standards,  it  would  be  difficult  to  see 
any  real  necessity  for  the  provision  relative  to  ''State  gov- 
ernments" which  we  find  in  section  8  of  the  act  of  March  3, 
1901.  The  act  of  July  11,  1890,  was  in  full  force  and  effect 
at  the  time  of  the  passage  of  the  act  of  March  3,  1901,  and 
by  its  express  terms  the  several  States,  upon  a  request  from 
the  governor,  were  entitled  to  have  ''all  necessary  repairs 
and  adjustments"  made,  free  of  charge,  to  standards  which 
had  been  furnished  to  them  by  the  Government.  The 
phrase  "repairs  and  adjustments"  in  the  law  of  1890  would 
seem  to  be  sufficiently  comprehensive  to  cover  all  such  com- 
parisons and  verifications  as  it  is  now  suggested  the  State 
governments  are  only  entitled  to  receive  under  a  restricted 
interpretation  of  the  act  of  March  3, 1901.  I  am,  therefore, 
inclined  to  the  opinion  that  many  other  and  additional  serv- 
ices were  contemplated  in  the  act  of  March  3,  1901,  than 
the  mere  comparison  and  verification  of  those  standards 
which  had  theretofore  been  furnished  to  the  several  States 
by  the  National  Government. 

And  an  additional  reason  for  this  conclusion  becomes  at 
once  apparent  upon  an  examination  of  the  language  of  the 
various  acts  of  Congress  relative  to  this  same  subject. 
Prior  to  the  passage  of  the  act  of  March  3,  1901,  every 
act  of  Congress  relating  to  a  uniform  standard  of  weights 
and  measures  throughout  the  United  States  contained  the 
phrase,  "standards  furnished  to  the  several  States  and  Ter- 
ritories," or  language  of  similar  import,  showing  very 
clearly  that  Congress  had  in  mind  only  such  standards  as  had 
theretofore  been  furnished  by  the  General  Government  to 
to  the  several  States.  But  the  language  of  the  act  now 
under  consideration  does  not  contain  any  such  phrase,  and 
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Hhoukl  not,  therefore,  be  considered  as  restricting  the  serv- 
ices to  be  performed  by  the  National  Bureau  of  Standards 
for  the  State  governments  to  the  standards  furnished  to  the 
several  States.  The  language  of  section  8  of  the  act  of 
March  8,  1901,  is  ^^that  for  all  comparisons,  calibrations, 
tests,  or  investigations,  except  those  performed  for  the 
Government  of  the  United  States  or  State  goverrvments  within 
the  United  States,  a  reasonable  fee  shall  be  charged,"  etc. 

From  all  these  considerations,  as  well  as  from  the  general 
purpose  and  scope  of  the  act  of  March  3,  1901,  I  feel  no 
hesitancy  in  asserting  that  Congress  intended  that  the  vari- 
ous State  governments  should  not  be  limited  in  the  services 
which  they  might  require  from  the  National  Bureau  of 
Standards  to  mere  comparisons  and  verifications  of  the  stand- 
ard weights  and  measures  heretofore  furnished  them  by  the 
National  Government,  but  that  each  State  may  properly 
demand  and  receive  from  the  National  Bureau  of  Standards 
all  comparisons,  calibrations,  tests  or  investigations,  free  of 
charge,  which  are  necessary  and  essential  for  a  State  gov- 
ernment in  performing  the  various  functions  contemplated 
by  its  constitution  and  laws. 

What  construction,  then,  should  be  given  the  term  ''State 
governments"  within  the  meaning  of  this  act,  and  in  view 
of  the  purpose  of  the  establishment  of  the  National  Bureau 
of  Standards? 

The  law  here  under  discussion  apparently  places  ''State 
governments"  on  an  equality  with  the  "Government  of  the 
United  States,"  so  far  as  each  nuiy  be  entitled  to  the  serv- 
ices of  the  National  Bureau  of  Standards  free  of  charge. 
A  proper  understanding  of  the  phrase  "Government  of  the 
United  States"  may,  therefore,  he  of  some  assistance  in 
arriving  at  a  proper  inteipretation  of  the  phrase  "State 
governments." 

It  would  seem,  upon  a  moment's  reflection,  that  all  the 
various  branches  of  the  Goverment — departments,  bureaus, 
and  institutions  which  are  supported  or  under  the  direct 
control  and  supervision  of  the  United  States,  are  suflSciently 
connected  with,  and  in  such  a  sense  a  part  of  the  Govern- 
ment of  the  United  Staters,  as  to  be  entitled  to  the  services 
contemplated  by  said  act  of  Congress  free  of  charge.     Nor 
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do  I  believe  that  the  proposition  would  be  seriously  con- 
troverted that  a  United  States  military  academy,  or  a 
United  States  penitentiary,  for  example,  while,  properly 
speaking,  not  the  United  States  (jovernment,  are  neverthe- 
less, within  the  meaning  of  the  Federal  laws,  such  a  part  of 
the  United  States  Government  as  would  entitle  them  to  the 
services  of  the  National  Bureau  of  Standards  free  of  charge. 
Such  institutions  perform  more  or  less  well-defined  and 
well-recognized  functions  of  national  government,  and  are 
in  a  sense  apart  of  that  government,  and  it  is  manifest  that 
the  cost  of  any  services  which  such  institutions  might 
require  from  the  Bureau  of  National  Standards  in  the  proper 
discharge  of  the  various  purposes  for  which  they  were 
established  by  law,  would  eventually  be  borne  and  paid  by 
the  National  Government.  By  a  parity  of  reasoning,  the 
various  State  governments  are  entitled  to  the  same  benefits, 
privileges,  and  services  from  the  National  Bureau  of  Stand- 
ards free  of  charge  as  are  secured  to  the  General  Govern- 
ment. Take,  for  example,  a  State  university  as  typical  of 
the  State  institutions  referred  to  in  your  communication. 
Many  of  the  States  of  the  Union  provide  in  their  consti- 
tutions for  the  establishment  of  a  State  university,  and 
under  and  pursuant  to  such  provisions  the  legislatures 
of  the  various  States  have  enacted  laws  for  the  support, 
government,  and  control  of  such  institutions  of  learning; 
and,  while  such  institutions  are  not,  properly  speaking,  the 
"State  government,"  the}'  are  nevertheless  performing  and 
discharging  well-recognized  functions  of  the  State  govern- 
ment, and  if  any  services,  such  as  are  contemplated  to  be 
furnished  by  the  National  Bureau  of  Standards,  should  be 
necessary  for  such  an  institution  in  carrying  out  the  pur- 
poses for  which  it  was  established,  it  is  clear  that  the 
expense  of  such  services  would  very  naturally  and  properly 
be  borne  by  the  State. 

It  is,  therefore,  my  opinion  that  section  8  of  the  law  here 
under  discussion  contemplates  that  whenever  a  State  institu- 
tion finds  it  necessary,  in  the  performance  of  the  duties  and 
functions  imposed  and  contemplated  by  the  laws  of  the 
State,  to  call  upon  the  National  Bureau  of  Standards  for 
such  services  as  are  specified  in  section  8  of  said  act,  that 
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the  '^  State  government,"  of  which  such  institution  is  a  part, 
would  be  entitled  to  have  such  services  performed  by  the 
National  Bureau  of  Standards  free  of  charge. 

As  to  what  State  officer  or  officers  should  be  recognized 
as  having  authority  to  call  for  the  services  of  the  National 
Bureau  of  Standards  without  charge,  seems  to  me  to  be  in 
the  nature  of  an  administrative  question.  Permit  me,  how- 
ever, to  call  your  attention  to  certain  provisions  of  the  law, 
which,  in  my  judgment,  confer  upon  you  the  power  to 
obviate  any  such  difficulty  in  the  practical  administration  of 
this  law. 

It  is  provided  in  section  3,  of  the  act  of  March  3,  1901, 
that  all  requests  for  the  services  of  the  bureau  shall  be  made 
in  accordance  with  the  rules  and  regulations  herein  estab- 
lished; and  by  section  9  of  said  act  it  is  provided,  ''that 
the  Secretary  of  the  Treasury  shall,  from  time  to  time,  make 
regulations  regarding  the  payment  of  fees  *  *  *  and 
»uch  other*  matters  as  he  inay  deem  necessary  for  carrying  this 
act  into  effect,  ^^ 

It  is  hardly  necessary  for  me  to  suggest  that  under  such 
express  provisions  of  the  law  you  are  clothed  with  ample 
authority  to  provide  by  regulation  precisely  what  officer  or 
officers  of  the  ''State  government"  shall  be  recognized  by 
the  Bureau  of  National  Standards  in  case  a  "State  govern- 
ment "  should  call  upon  said  bureau  for  the  services  speci- 
fied in  the  law. 

Eespectfully, 

P.  C.  KNOX. 

The  Secretary  of  the  Treasury. 


CONSULS—INSPECTION  CARDS— UNOFFICIAL  SERVICES. 

The  President  may  prescribe  a  fee,  as  provided  by  section  1746,  Revised 
Statutes,  for  the  services  of  a  consul  in  furnishing  inspection  cards  to 
steerage  passengers  on  vessels  destined  to  the  United  States,  as  required 
by  the  Quarantine  Regulations  of  April  1, 1903,  but  he  has  no  authority 
to  declare  such  a  fee  unofficial  and  to  permit  the  consul  to  retain  it  as 
such. 

No  service  by  a  consul  can  be  unofficial  when  the  applicant  has  a  right 
to  demand  it  and  the  consul  no  right  to  refuse  it. 
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Department  of  Justice, 

June  11,  1903. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  June  5,  1903,  in  which  you  ask  for  my 
opinion  as  to  the  authoritj'^  of  the  President  to  decide  that 
the  service  of  a  consul  in  furnishing  inspection  cards  to 
steerage  passengers  on  vessels  destined  to  the  United  States, 
as  required  by  the  quarantine  regulations  promulgated  by 
the  Secretary  of  the  Treasury  April  1,  1903,  is  unofficial, 
and  to  establish  a  fee  for  such  services,  likewise  unofficial, 
and  which  may  be  retained  by  the  consul. 

The  act  of  Congress  approved  February  15, 1893  (27  Stat., 
449),  granting  additional  quarantine  powers  and  imposing 
additional  duties  upon  the  Marine-Hospital  Service,  among 
other  things,  provides: 

"The  Secretary  of  the  Treasury  shall  make  such  rules 
and  regulations  as  are  necessary  to  be  observed  by  vessels 
at  the  port  of  departure  and  on  the  voyage,  where  such 
vessels  sail  from  any  foreign  port  or  place  to  any  port  or 
place  in  the  United  States,  to  secure  the  best  sanitary  con- 
dition of  such  vessel,  her  cargo,  passengers,  and  crew; 
which  shall  be  published  and  communicated  to  and  enforced 
by  the  consular  officers  of  the  United  States."     (Sec.  3.) 

''The  Secretary  of  the  Treasury  shall  from  time  to  time 
issue  to  the  consular  officers  of  the  United  States  and  to  the 
medical  officers  serving  at  any  foreign  port,  and  otherwise 
make  publicly  known,  the  rules  and  regulations  made  by 
him,  to  be  used  and  complied  with  by  vessels  in  foreign 
ports,  for  securing  the  best  sanitary  condition  of  such  ves- 
sels, their  cargoes,  passengers,  and  crew,  before  their 
departure  for  any  port  in  the  United  States,  and  in  the  course 
of  the  voyage;  and  all  such  other  rules  and  regulations 
as  shall  be  observed  in  the  inspection  of  the  same  on  the 
arrival  thereof  at  any  quarantine  station  at  the  port  of  des- 
tination, and  for  the  disinfection  and  isolation  of  the  same, 
and  the  treatment  of  cargo  and  persons  on  board,  so  as  to 
prevent  the  introduction  of  cholera,  yellow  fever,  or  other 
contagious  or  infectious  diseases;  and  it  shall  not  be  lawful 
for  any  vessel  to  enter  said  port  to  discharge  itij  cargo,  or 
land  its  passengers,  except  upon  a  certificate  of  the  health 
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officer  at  such  quarantine  station  certifying  that  said  rules 
and  regulations  have  in  all  respects  been  observed  and  com- 
plied with,  as  well  on  his  part  as  on  the  part  of  the  said 
vessel  and  its  master,  in  respect  to  the  same  and  to  its  cargo, 
passengers,  and  crew."     (Sec.  5.) 

Proceeding  under  the  authority  of  the  above-mentioned 
act,  the  Secretary  of  the  Treasury,  April  1,  1903,  promul- 
gated the  quamntine  laws  and  regulations  now  in  force. 
These  regulations  specifically  require  that  each  steerage  pas- 
senger shall  be  furnished  with  an  inspection  card  of  a  par- 
ticular kind,  which  shall  be  stamped  by  the  consul  or  med- 
ical officer  at  the  port  of  departure. 

The  duty  to  furnish  such  inspection  card,  properly 
stamped,  has  been  imposed  upon  consuls  by  the  Congress, 
and  is  therefore  official.  The  President  may  prescribe  a 
fee  for  this  official  service,  but  no  authority  has  been  given 
him  to  declare  such  a  fee  unofficial  and  to  permit  the  con- 
sul to  retain  the  same  as  such. 

Section  1745  of  the  Revised  Statutes  gives  the  President 
authority  to  prescribe  what  fees  may  be  charged  by  consuls 
for  official  services,  ''and  to  designate  what  shall  be  regarded 
as  official  services,  besides  such  as  are  expressly  declared  by 
law."  This  section  does  not,  in  my  opinion,  authorize  the 
President  to  make  unofficial  any  services,  the  duty  to  per- 
form which  has  been  imposed  upon  the  consul  by  the  Con- 
gress. When  the  Congress  has  directed  a  consul  to  perform 
any  particular  service  without  fixing  a  fee  for  the  same,  the 
President  may  prescribe  a  fee  therefor.  In  such  a  cuse 
both  the  service  and  the  fee  would  be  official,  and  it  would  be 
necessarj^  for  the  consul  to  account  therefor,  as  provided 
by  law. 

The  distinction  between  official  and  unofficial  fees  has  been 
elaborately  discussed  in  United  States  v.  Badeau  (33  Fed. 
Rep.,  572;  31  Fed.  Rep.,  697);  Moshy  v.  United  States  (24 
Ct.  Cls.  R.,  1);  United  States  v.  Moshy  (133  U.  S.,  273). 
These  opinions  seem  to  make  it  entirely  clear  that  every 
service,  the  duty  to  perform  which  has  been  imposed  on  a 
consul  by  law,  is  official,  and  that  no  service  by  such  officer 
can  be  unofficial  when  the  party  desiring  the  same  has  the 
right  to  demand  it  and  the  consul  no  right  to  refuse  to  give 
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it.     Cei-tainly  no  consul,  upon  proper  demand,  could  right- 
fully refuse  to  issue  to  a  steerage  passenger  the  inspection 
card  provided  for  by  the  quarantine  regulations  when  such 
passenger  had  complied  with  all  necessary  conditions. 
Very  respectfully, 

P.  C.  KNOX. 
The  Secretaby  of  State. 


FALSE  LABELING  OF  DAIRY  AND  FOOD  PRODUCTS. 

The  act  of  July  1,  1902  (32  Stat,  632),  prohibiting  the  introduction  into 
any  State  or  Territory  of  any  dairy  or  food  product  which  shall  have 
been  falsely  labeled  or  branded  as  to  the  State  or  Territory  where 
grown,  applies  not  only  to  domestic  articles,  but  also  to  those  imported 
from  foreign  countries  which  are  labeled  as  being  of  domestic  origin. 

The  Department  of  Agriculture  and  the  Treasury  Department  have  no 
jurisdiction  or  power  under  the  act  of  March  3,  1903  (32  Stat.,  1157), 
to  prevent  or  punish  the  false  labeling  or  branding  of  dairy  or  food 
products  after  they  have  passed  the  custom-house  and  are  delivered 
to  the  owner  or  consignee. 

Department  of  Justice, 

June  18^  1903. 
Sir:  In  your  note  of  June  2, 1903,  you  transmit  to  me  an 
excerpt  from  the  appropriation  act  of  March  3,  1903  (32 
Stat.,  1157,  1158),  authorizing  the  Secretary  of  Agriculture 
to  investigate  the  adulteration  of  foods,  drugs,  and  liquors, 
and  forbidding  the  Secretary  of  the  Treasury  to  deliver  to 
the  consignee  any  such  goods  imported  from  a  foreign 
country  which  the  Secretary  of  Agriculture  has  "reported 
to  him  to  have  been  inspected  and  analyzed  and  found  to  be 
dangerous  to  health,  or  which  are  forbidden  to  be  s<ild,  or 
restricted  in  sale  in  the  countries  in  which  they  are  made, 
or  from  which  they  are  imported,  or  which  shall  be  falsely 
labeled  in  any  respect  in  regard  to  the  place  of  manufac- 
ture, or  the  contents  of  the  package,"  and  a  copy  of  the  act 
of  July  1,  1902  (32  Stat.,  632),  in  regard  to  the  introduction 
into  any  State  or  Territory  or  the  District  of  Columbia  of 
any  dairy  or  food  products  which  shall  have  been  falsely 
labeled  or  branded  as  to  the  State  or  Territory  in  which  they 
are  made,  produced,  or  grown;  and  you  ask  my  opinion,  in 
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substance,  whether,  under  the  provisions  referred  to,  jou 
have  jurisdiction  or  power  to  prevent  the  false  labeling  or 
branding  of  such  articles  imported  from  foreign  countries, 
after  they  have  passed  the  custom-house  and  are  delivered 
to  the  consignees;  and  whether  the  act  last  referred  to  above 
applies  to  such  articles  imported  from  foreign  countries,  or 
applies  only  to  articles  of  domestic  production. 

In  reply  to  your  questions,  I  have  the  honor  to  say  that, 
under  the  provisions  of  the  act  of  March  3,  1903,  to  which 
you  refer,  the  jurisdiction  and  power  of  your  Department, 
and  that  of  the  Treasury  Department,  in  respect  of  the 
matter  here  considered,  end  with  the  delivery  of  the  imported 
article  from  the  custom-house  to  the  owner  or  consignee, 
and  this  provision  of  the  act  confera  no  power  to  prevent 
or  punish  the  false  labeling  or  branding  of  such  imported 
articles  after  such  delivery  to  the  owner  or  consignee.  The 
whole  power  there  conferred  in  this  respect  is  to  examine 
such  imported  articles  before  such  delivery,  and  to  refuse 
delivery  if  found  to  come  within  the  ban  of  the  act.  What- 
ever power  there  may  be  to  prevent  or  punish  the  false 
labeling  or  branding  of  such  imported  goods  after  such 
delivery  must  be  looked  for  elsewhere. 

If  the  evils  of  false  labeling  of  such  imported  articles  have 
reached  a  magnitude  requiring  Ciongressional  legislation,  it 
would  seem  almost,  or  quite,  as  important  to  prevent  such 
false  labeling  vdiAW  the  articles  have  passed  the  custom- 
house as  before;  and  it  would  seem  that  Congress,  while 
having  the  matter  directly  in  hand,  has  omitted  what  would 
have  been  very  appropriate  legislation.  But  this  omission 
can  not  be  supplied  by  those  called  upon  to  inteipret  or  to 
administer  the  law. 

But  I  think  the  act  of  July  1,  1902,  may  be  resorted  to 
for  partial  relief  from  the  evil  to  which  you  refer.  The 
first  section  provides: 

"  That  no  person  *  *  *  shall  introducxi  into  any 
State  or  Territory  of  the  United  States  or  the  District  of 
Columbia  from  any  other  State  or  Territory  of  the  United 
States  or  the  District  of  Columbia,  or  sell  in  the  District  of 
Columbia  or  in  any  Territory  any  dairy  or  food  products 
which  shall  be  falsely  labeled  or  branded  as  to  the  State  or 
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Territory  in  which  they  are  made,  produced  or  grown,  or  , 
cause  or  procure  the  same  to  be  done  ))y  others." 

The  second  section  provides  the  penalty  for  violation  of 
the  act. 

The  prohibition  is  of  the  introduction  into  any  State  or 
Territory  or  the  District  of  Columbiayr^?//?.  any  other  State 
or  Territory  or  the  District  of  Columbia,  and  the  sale  in 
said  District  or  any  Territory  of  dairy  or  food  products 
which  are  "falsely  branded  or  labeled  as  to  the  State  or 
Territory  in  which  they  are  made,  produced,  or  grown." 

It  is  important  to  notice  that  the  prohibition  extends  to 
falsely  labeled  articles  introduced  or  brougJit  from,  another 
State  or  Territory,  and  is  not  confined  to  articles  which  are 
made,  produced,  or  grown  in  some  other  State  or  Territory 
of  the  United  States.  If  dairy  or  food  products,  which  are 
falsely  labeled  or  branded  as  to  the  State  or  Territory  of 
their  origin,  are  introduced  or  brought  into  one  State  or 
Territory  or  the  District  of  Columbia  from  another  State 
or  Territory  or  the  District  of  Columbia,  or  are  sold  in  any 
Territory  or  said  District,  this  is  clearly  within  the  prohi- 
bition of  the  act,  no  matter  whether  such  articles  were  of 
domestic  or  foreign  origin.  I  repeat,  the  section  does  not 
confine  or  purport  to  confine  its  prohibition  to  the  intro- 
duction of  falsely  labeled  articles  made,  grown,  or  produced 
in  this  country,  but  extends  it  to  all  such  articles  introduced 
from  another  State  or  Territory  which  are  falsely  labeled 
"  as  to  the  State  or  Territory  in  which  they  are  made,  pro- 
duced, or  grown." 

But,  as  I  have  stated  above,  the  act  can  give  only  partial 
relief;  for  it  is  plain  from  the  context  that  the  words 
''  State  or  Territory"  refer  to  a  State  or  Territory  of  the 
United  States,  and  can  not  be  extended  to  include  the  wider 
signification  of  foreign  country.  Thus,  if  articles  of  foreign 
origin  are  impoi'ted  into  New  York,  for  example,  and 
thence  introduced  into  another  State  or  Territory  with  a 
label  or  brand  falsely  stating  their  origin  (is  to  another  fm*- 
eign  country^  the  case  would  not  fall  within  the  provisions 
of  the  statute.  On  the  other  hand,  it  is  certain  that  if  for- 
eign articles  imported  into  New  York  are  introduced  into 
another  State  or  Territory  with  a  label  or  brand  showing 
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them  to  be  of  New  York  make  or  growth,  such  articles 
would  be  ''  falsely  labeled  or  brauded  as  to  the  State  or 
Territory  in  which  they  are  made,  produced,  or  grown," 
and  such  introduction  would  be  within  both  the  letter  and 
the  spirit  and  purpose  of  the  act. 

In  this  respect  Congress  can  interfere  only  with  intei'state 
trade.  It  can  prevent  the  use  of  false  labels  of  dairy  or 
food  products  only  when  they  become  objects  of  commerce 
between  different  States  or  Territories.  Hence,  the  prohi- 
bition is  confined  to  articles  introduced  from  one  State  or 
Territory  into  another.  But  this  does  not  imply,  nor  is 
there  anything  to  imply,  that  the  prohibition  is  confined 
also  to  articles  made,  produced,  or  grown  in  the  State  or 
Territory  from  which  they  are  introduced,  or  to  articles  of 
domestic  origin.  It  is  the  use  of  false  labels  on  dairy  and 
food  products  in  interstate  commerce  which  is  prohibited. 
And  if  it  is  interstate  commerce,  it  is  quite  unimportant 
whether  the  articles  falsely  labeled  were  of  domestic  or  for- 
eign origin.  If  an  imported  article  of  foreign  origin  is 
labeled  as  of  domestic  origin,  the  article  is  "  falsely  labeled 
or  branded  as  to  the  State  or  Territory  in  which  it  is  made, 
produced,  or  grown;"  and  if  such  article,  thus  falsely  la- 
beled, is  introduced  from  one  State  or  Territory  into 
another,  or  the  District  of  Columbia,  it  is  a  violation  of  the 
act.  Nor  does  it  make  any  difference  in  this  respect 
whether  the  false  label  or  bmnd  be  placed  on  the  article 
before  or  after  leaving  the  custom-house  in  a  case  of  foreign 
importation. 

If  it  were  required,  a  familiar  rule  of  construction  might 
be  invoked  in  support  of  this  interpretation.  Statutes 
should  })e  construed  in  aid  of  their  manifest  purpose  and 
object.  And  when  it  is  considered  that  the  sole  purpose  of 
this  act  is  to  prevent  the  use  of  false  labels  or  brands  of 
dairy  or  food  products,  when  articles  of  interstate  com- 
merce, it  is  manifest  that  a  construction  which  limits  the 
prohibition  to  domestic  articles  would  defeat,  rather  than 
aid  the  purpose  of  the  act.  Indeed,  the  greater  and  more 
prevalent  evil  in  this  respect  is  not  in  falsely  stating  a  par- 
ticular State  or  Territory  as  the  origin  of  a  domestic  article, 
but  is  the  labeling  of  a  foreign  article  as  the  product  of  some 
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particular  State  or  Territory,  or  vice  versa.  This  is  the 
more  serious  and  prevalent  evil,  and,  in  my  opinion,  is  as  cer- 
tainly forbidden  by  the  act  referred  to  as  is  the  labeling  of 
an  article  of  one  State  or  Territory  as  being  the  product  of 
another. 

I  am,  therefore,  of  opinion  that  the  act  of  July  1,  1902, 
applies  not  only  to  domestic  articles,  but  also  to  those  im- 
ported from  foreign  countries  which  are  labeled  as  being 
of  domestic  origin. 
Respectfully, 

P.  (X  KNOX. 

The  Secretary  of  Agriculture. 


CRUISP:R  (fALVESTON— release  tROM  K)SSESSION  OF 
STATE  COURT. 

The  Attomey-(ieneral  defers  answering  the  question  as  to  the  right  of 
the  Secretary  of  the  Navy,  under  the  direction  of  the  President,  to 
employ  the  military  forces  of  the  (lovemment  to  obtain  possession  of 
the  cruiser  Galveston,  in  course  of  construction  under  contract  with  the 
\Vm.  R.  Trigg  Company,  of  Richmond,  Va.,  which  company  has  gone 
into  the  hands  of  a  receiver  appointed  by  the  chancery  court  of  Vir- 
ginia, for  the  reason  that  a  method  of  procedure  in  such  cases  is  pro- 
vided for  by  section  3753,  Revised  Statutes,  and  occasion  for  the  exercise 
of  this  power  is  not  likely  to  arise  if  the  stipulation  authorized  by 
that  section  is  filed. 

No  instrumentality  of  the  Government  may  be  taken  into  custody  and 
held  under  any  adverse  authority  whatever.  This  applies  as  well  to 
an  instrumentality  in  process  of  creation  as  to  one  already  completed. 

The  United  States  is  entitled  to  the  undisputed  possession  and  control 
of  its  property  and  of  property  in  which  it  is  interested  to  the  extent 
of  that  interest,  and  this  possession  and  control  are  exempt  from  the 
process  of  every  court. 

The  word  **  stipulation,"  as  used  in  section  3753,  Revised  Statutes, 
denotes  an  undertaking  in  the  nature  of  bail,  and  is  analogous  to  the 
•'stipulation  for  value"  under  present  admiralty  practice,  the  meas- 
ure of  the  Government's  obligation  being  limited  in  section  3754, 
Revised  Statutes,  to  **  the  value  of  the  interest  of  the  United  States  in 
the  property  in  question." 

The  discretion  of  courts  relative  to  such  "stipulation"  is  practically 
limited  to  a  consideration  of  the  bond  or  equivalent  engagement  and 
the  sufficiency  of  the  sureties  where  security  is  required,  the  release 
of  the  property  following  as  matter  of  right. 
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Department  of  Justice, 

June  19,  1903, 

Sir:  Your  reference  under  date  of  June  17,  of  a  letter  of 
the  Secretary  of  the  Navy  to  you  dated  June  16,  raises  the 
question  of  the  right  and  power  of  the  United  States  to  take 
immediate  and  complete  possession,  for  all  pui^poses,  of  ves- 
sels of  the  United  States  in  course  of  completion  under  con- 
tracts with  shipbuilders,  when  there  has  been  a  breach  of 
contract  by  the  latter.  The  question  at  present  actually 
affects  three  vessels,  and  might  at  any  time  involve  any  or 
all  public  vessels  under  construction  by  private  parties. 
The  subject  is  therefore  of  vital  importance  in  respect  to 
national  and  sovereign  interests. 

The  particular  and  immediate  case  presented  is  that  of 
the  cruiser  Galveston,  The  facts  are  these:  Under  the  act 
of  March  3,  1899,  authorizing  the  construction  of  six  pro- 
tected cruisers,  the  Navy  Department  made  a  contract  with 
the  Win.  R.  Trigg  Company,  of  Richmond,  Va.,  for  the 
construction  of  the  cruiser  named.  The  contract  provided, 
among  other  things,  that  as  the  work  progressed  the  Gov- 
ernment should  have  a  lien  for  pa^'ments  made;  that  the 
Government  lien  should  be  paramount;  that  upon  failure  of 
the  company  to  go  forward  with  the  work,  the  Secretary  of 
the  Navy  might  declare  the  contract  forfeited;  that  in  the 
event  of  such  failure  and  forfeiture  of  the  contract,  and 
after  certain  administrative  proceedings,  title  to  the  vessel 
at  any  stage  of  the  work  should  vest  in  the  United  States, 
and  that  the  rex  should  be  surrendered  by  the  company,  so 
that  the  Government  might  proceed  forthwith  to  its  com- 
pletion. The  company  has  gone  into  the  hands  of  a  re- 
ceiver under  State  laws;  subsequently  the  contract  was  duly 
declared  forfeited,  and  the  United  States  took  possession  of 
the  vessel  by  its  officers,  and  it  is  now  proposed  to  launch 
her  on  or  about  the  19th  instant,  preparatory  to  completion 
by  the  United  States.  The  amount  of  the  payments  made 
under  the  contract  is  $098,514.45. 

It  appears  that  certain  lien  claimants  and  material  men 
object  to  this  course;  that  they  challenge  the  exclusiveness 
of  the  Government  title  and  the  priority  of  its  lien,  and 
insist  on  the  receiver's  possession  and  the  jurisdiction  of  the 
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State  tribunal.  The  question  of  law  is  whether  the  United 
States  is  legally  entitled  to  proceed  as  proposed. 

It  is  unnecessary  to  consider  the  authorities  defining  cer- 
tain qualifications  upon  the  doctrine  of  Government  exemp- 
tion from  suit,  or  validating  liens  under  some  circumstances 
against  property  owned  or  claimed  by  the  Government. 
Such  authorities  do  not  seem  to  me  to  be  applicable  to  the 
present  situation.  Nor  is  it  necessary  to  advert  to  the 
express  recognition  by  this  contract  of  the  paramount  title 
and  lien  of  the  Government  and  the  explicit  provision  for 
surrender  by  the  company  in  the  contingenc}'^  which  has 
happened — provisions  creating  conditions  and  covenants 
which,  it  would  seem,  devolve  upon  and  bind  the  receiver 
on  principle  and  authority,  especially  in  view  of  his  endeav- 
ors to  adopt  the  contract  and  continue  work  thereunder. 
It  may  be  remarked  that  in  this  way  the  receiver  appears 
to  have  ratified  the  contract,  if,  indeed,  his  ratification  were 
essential  to  the  Government  right  to  effectuate  complete 
possession  under  the  plain  and  specific  terms  of  the 
instrument. 

But  I  do  not  need  to  consider  these  points,  because  in  my 
opinion  the  case  is  ruled  by  section  3753  of  the  Revised 
Statutes,  which  enacts: 

"Whenever  any  property  oyrn^A.  or  held  by  the  United 
States,  or  in  which  ths  United  States  have  ar  claim,  an  intt^r- 
est^  shall,  in  any  judicial  jrroceeding  und-er  the  laws  of  any 
State^  district^  or  Territory^  be  seized,  arrested,  attached, 
or  held  for  the  security  or  satisfaction  of  any  claim  made 
against  such  property,  the  Secretary  of  the  Treasury,  in 
his  discretion,  may  direct  the  Solicitor  of  the  Treasury  to 
cause  a  stipulation  to  be  entered  into  by  the  proper  district 
attorney  for  the  discharge  of  such  property  from  such  seiz- 
ure, arrest,  attachment,  or  proceeding,  to  the  effect  that 
upon  such  discharge,  the  person  asserting  the  claim  against 
such  property  shall  become  entitled  to  all  the  benefits  of 
this  and  the  following  section.  Nothing  herein  contained 
shall,  however,  be  considered  as  recognizing  or  conceding 
any  right  to  enforce  by  seizure,  arrest,  attachment,  or  any 
judicial  process,  any  claim  against  any  property  of  the 
United  States,  or  against  any  property  held,  owned,  or 
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employed  by  the  United  States,  or  by  any  Department 
thereof,  for  any  public  use,  or  as  waiving  any  objection  to 
any  proceeding  instituted  to  enforce  any  such  claim." 

Section  3754  provides  that  in  all  cases  where  such  stip- 
ulation is.  entered,  and  the  property  discharged,  and  final 
judgment  is  given  affirming  the  claim  adverse  to  the  Gov- 
ernment for  which  the  proceedings  were  instituted,  the 
person  in  interest  shall  be  entitled  to  such  rights  as  he 
would  have  had  in  case  possession  of  the  property  had  not 
been  changed;  and  thereupon,  if  the  claim  is  for  the  pay- 
ment of  money  which  is  found  by  said  final  judgment  to  be 
due,  the  amount  shall  be  paid  out  of  the  Treasury. 

The  law  thus  provides  that  whenever  the  United  States 
owns  or  holds  property,  or  claims  an  interest  therein,  and 
judicial  proceedings  in  any  court  seek  to  attach  and  retain 
the  same,  the  Government  may  stipulate  to  discharge  from 
the  seizure  and  arrest,  and  thereupon  adverse  claims  are 
fully  protected.  The  right  of  a  party  in  ordinary  litigation 
to  a  release  of  property  from  attachment  upon  giving  a 
bond  for  indemnity  is  fundamental.  That  doctrine  was 
recognized  in  the  debate  on  the  act  of  1864  which  now  ap- 
pears in  the  above  sections  of  the  law.  It  manif estl}-  applies 
with  greater  force  and  reason  in  a  case  affecting  the  Gov- 
ernment as  parens  patrii^.  than  where  the  interests  of  pri- 
vate litigants  alone  are  involved.  The  statute  enables  the 
Government,  although  not  a  party,  nor  in  general  subject 
to  be  made  such,  to  intervene  without  prejudice  and  to  in- 
voke that  doctrine.  It  is  especially  significant  that  section 
3753,  which  is,  of  course,  a  part  of  the  supreme  law  of  the 
land  and  binding  throughout  the  Union,  expressly  refuses 
to  recognize  any  right  whatever  to  seize  or  attach  property 
of  the  United  States,  or  property  held,  owned,  or  employed 
by  it.  Quite  apart  from  the  statute,  and  because  of  the 
nature  of  the  case,  it  is  impossible,  on  primary  grounds,  to 
yield  assent  at  all  to  the  idea  that  any  instrumentality  of 
the  Government — in  this  case  an  instrumentality  of  prime 
importance — may  be  taken  into  custody  and  held  under  any 
adverse  authority  whatever.  This  view  applies,  in  my 
judgment,  whether  the  adverse  custod}^  should  assume  to 
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attach  upon  the  instrumentality  as  a  completed  thing  or 
upon  one  in  process  of  creation. 

While,  however,  it  is  not  to  be  doubted  for  a  moment 
that  the  United  States  is  entitled  to  the  undisturbed  posses- 
sion and  control  of  its  property  and  of  property  in  which  it 
is  interested  to  the  extent  of  that  interest,  and  that  this  pos- 
session and  control  are  exempt  from  the  process  of  every 
court,  yet,  in  order  to  avoid  unseemly  clashing  and  hostile 
demonstmtion  upon  the  part  of  creditors  or  claimants,  with 
that  beneficent  disposition  which  has  always  marked  its 
policies  toward  the  people.  Congress,  by  the  act  of  1864 
(Rev.  Stat,  sees.  3763,  3754),  provided  an  orderly  and 
peaceful  solution  of  controversies  that  may  arise  between 
parties  claiming  adverse  to  the  United  States,  under  the 
terms  of  which  the  utmost  rights  of  all  claimants  are  pre- 
served without  the  functions  of  the  Government  being  in 
the  slightest  degree  disturbed.  It  will  be  observed,  how- 
ever, that  this  act  is  not  mandatory  in  its  provisions  and 
that  in  a  palpable  case  of  improper  interference  with  the 
Government's  rights  the  strong  Executive  arm  may  be  re- 
lied upon  for  the  protection  of  its  sovereignty,  the  language 
of  the  act  being  that  the  Secretary  of  the  Treasury  may  in 
his  discretion  cause  such  stipulation  to  be  entered.  This  is 
a  case  in  which  I  think  that  discretion  should  be  exercised. 

But  it  may  be  suggested  that  the  "stipulation"  of  the 
law  quoted  merely  means  an  agreement  with  claimants  or 
their  counsel,  and  that  all  which  the  statute  affects  is  to 
authorize  the  Government  to  enter  into  such  an  agreement 
subject  to  the  willing  disposition  of  the  opposing  parties. 
That  is  not  my  opinion.  Such  authority  was  already 
possessed  by  the  Government  and  is  elsewhere  recognized 
and  provided  for.  It  is  true  that  the  word  "stipulation," 
originally  drawn  from  the  civil  law,  often  signifies  an  agree- 
ment between  counsel  affecting  procedure;  but  the  term  is 
evidently  used  in  section  3753  to  denote  an  undertaking  in 
the  nature  of  bail.  Abbott's  Law  Dictionary  gives  this 
definition: 

"  Stipulation,  1,  An  instrument  of  much  importance  in 
the  practice  of  admiralty  courts,  being  an  engagement  in 
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the  nature  of  bail  or  of  a  recognizance  or  undertaking  given 
to  procure  discharge  for  the  time  being  of  the  res  when  it 
has  been  seized,  or  of  the  defendant  .when  he  has  been 
arrested." 

The  "stipulation  for  value,"  in  admiralty  under  present 
practice  (Benedict's  Admiralty,  p.  281,  sec.  498;  District 
Court  Rules,  No.  17,  id.,  p.  432)  furnishes  a  close  analogy; 
and  the  measure  of  the  Government's  obligation  upon  entry 
of  the  stipulation  and  discharge  of  the  property  is  indicated 
in  the  last  sentence  of  section  3754,  viz,  ''  *  *  *  the 
value  of  the  interest  of  the  United  States  in  the  property  in 
question."  I  am  of  the  opinion  that  the  above  meaning  of 
the  word  "stipulation"  is  not  necessarily  restricted  to  ad- 
miralty law;  that  it  may  be  applied  to  property  in  general 
in  proper  cases,  and  was  employed  by  Congress  with  this 
intention  and  meaning  in  section  3753.  And  it  can  not  be 
questioned  that  the  discretion  of  courts  relative  to  such 
"stipulations"  is  practically  limited  to  consideration  of  the 
amount  of  the  bond  or  equivalent  engagement  and  the  suf- 
ficiency of  the  sureties  where  security  is  required,  as  is 
ordinarily  the  case,  but  not  when  the  Government  is  obligor 
as  under  this  statute.  The  release  of  the  property  follows 
as  of  right. 

The  nature  and  necessities  of  the  subject,  the  sovereign 
claim  and  interest,  the  object  to  be  gained,  the  words  of  the 
statute,  its  fair  inferences 'and  clear  reservations,  all  con- 
vince me  beyond  doubt  that  the  "stipulation  to  be  entered 
into"  is  an  engagement  on  behalf  of  the  United  States  which 
shall  be  addressed  to  and  filed  with  the  particular  court,  under 
proper  reserve  of  submission  to  the  jurisdiction,  whereupon 
discharge  of  the  property  as  matter  of  course  would  follow, 
and  adverse  claimants  would  have  the  opportunity  of  estab- 
lishing, in  accordance  with  the  law,  their  respective  claims 
against  the  bond  of  idemnity  thus  provided. 

From  another  point  of  view  a  certain  analogy  is  furnished 
by  the  laws  relating  to  the  removal  of  causes,  under  which, 
when  the  various  statutory  reasons  exist,  a  petition  for  re- 
moval with  sufficient  security  makes  it  the  duty  of  the  State 
court  to  proceed  no  further  in  the  C4iuse,  and  in  effect  ousts 
its  jurisdiction  and  confers  jurisdiction  upon  the  Federal 
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court.  So,  here,  1  can  not  doubt  that  the  stipulation,  when 
presented  and  entered  into  as  the  engagement  of  the  United 
States,  will  operate  forthwith  to  discharge  the  property  and 
free  it  from  the  State  jurisdiction,  that  the  chancery  court  of 
Virginia,  upon  the  entiy  of  this  instrument  and  considera- 
tion of  the  law  now  invoked,  will  take  whatever  action  may 
b6  necessary  or  desirable  to  conform  its  records  to  the 
supreme  law  and  to  prevent  any  clash  of  authority. 

One  further  point  remains  to  be  considered.  The  letter 
of  the  Secretary  of  the  Navy  requests  to  be  authorized  to 
employ,  if  necessary,  the  military  forces  of  the  Government 
at  his  disposal  for  the  execution  of  his  orders  in  the  premises. 
I  am  loath  to  believe  that  occasion  for  such  exertion  of  the 
Federal  power  will  arise,  being  confident  that  any  claim  to 
interfere  with  the  national  rights  under  the  judicial  authority 
of  the  State  of  Virginia  will  be  promptly  disposed  of  and 
denied  by  the  chancery  court.  For  this  reason  I  shall  defer 
answering  that  question. 
Very  respectfully, 

r.  C.  KNOX. 

The  President. 


UNITED  STATES  COMMISSIONERS— ISSUE  OF  SEARCH 
WARRANTS. 

AlthouKh  no  compensation  is  provided  therefor,  it  is  the  duty  of  United 
States  commissioners  to  issue  search  warrants  in  internal  revenue 
cases  when  properly  applied  for. 

Section  3462,  Revii?fed  Statutes,  providing  for  the  issue  of  these  warrants, 
does  not  state  all  that  must  be  included  in  the  application  therefor. 
The  Fifth  Amendment  to  the  Constitution  provides  that  **no  warrant 
shall  issue  but  upon  probable  cause  supported  by  oath  or  affirmation, 
and  particularly  describing  the  place  to  be  searched  and  the  person 
or  thing  to  be  seized." 

If  a  United  States  commissioner  refuses,  on  proper  application,  to  issue 
a  search  warrant,  the  facts  may  be  brought  by  petition  or  otherwise 
to  the  attention  of  the  court  appointing  such  recusant  officer,  for  such 
action  as  it  deems  proper. 

Department  of  Justice, 

Ju7ie  19,  190S. 
Sir:  From  your  letter  of  January  24, 1903,  and  the  papers 
transmitted  therewith,  it  appears  that  a  United  States  com- 
missioner at  Atlanta,  Ga.,  refuses  to  issue  search  warrants 
on  the  application  of  oflScers  and  agents  of  the  Internal - 
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Revenue  Sei-vice  in  the  performance  of  their  duties  because, 
as  held  by  your  Department,  the  law  does  not  provide  a  fee 
for  that  specific  service,  and  you  submit  the  questions:  (1) 
Whether  the  law  does  allow  United  States  commissioners 
any  fee  for  issuing  search  warrants?  (2)  If  not,  are  such 
commissioners  required  to  issue  such  warrants  when  prop- 
erly applied  for?  And  (3)  What  course  should  be  pursu^ 
in  case  a  commissioner  refuses  to  do  so? 

Section  19  of  the  act  of  May  28, 1896  (29  Stat,  184),  which 
abolished  the  office  of  commissioner  of  the  circuit  courts, 
created  the  office  of  United  States  commissioner  and  imposed 
upon  the  district  court  the  duty  of  appointing  such  officers. 
It  was  therein  provided  that  such  coramissionei-s  '*  shall  have 
the  same  powers  and  perform  the  same  duties  as  are  now 
imposed  upon  commissioners  of  the  circuit  courts;"  and 
that  ''all  acts  and  parts  of  acts  applicable  to  commissioners 
of  the  circuit  courts,  except  as  to  appointment  andfees^  shall 
be  applicable  to  United  States  commissioners  appointed 
under  this  act." 

Section  21  of  that  act,  which  fixes  the  fees  of  United 
States  commissioners,  provides  "that  each  United  States 
commissioner  shall  be  entitled  to  the  following-named  fees 
and  none  other ^ 

The  section  then  specifically  names  each  particular  serv- 
ice and  fixes  the  fee  therefor;  but  nowhere  provides  for 
issuing  the  warrants  here  in  question  nor  any  fee  therefor. 
Hence,  if  the  only  duties  required  of  such  commissioners 
are  those  prescribed  by  this  section,  they  are  not  required 
to  issue  such  warrants. 

Section  3462,  Revised  Statutes,  provides  that — 

"The  several  judges  of  the  circuit  and  district  courts  of 
the  United  States,  and  commissioners  of  the  circuit  courts, 
may,  within  their  respective  jurisdictions,  issue  a  search 
warrant,  authorizing  any  internal -revenue  officer  to  search 
any  premises  within  the  same,  if  such  officer  makes  oath  in 
writing  that  he  has  reason  to  believe,  and  does  believe,  that 
a  fraud  upon  the  revenue  has  been  or  is  being  committed 
upon  or  by  the  use  of  said  premises." 

While  this  provision  is,  in  terms,  permissive  only,  yet 
by  a  familiar  rule  of  construction,  such  a  statute,  relating 
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to  the  performance  of  a  public  duty  by  a  public  officer,  is 
mandatory  in  its  requirement.  This  section  imposes  upon 
the  commissioners  of  the  circuit  courts  the  duty  of  issuing 
such  warrants  when  proper  application  therefor  is  made; 
and  this  duty,  thus  imposed,  is,  by  section  19  of  the  act 
of  May  28,  1896,  imposed  upon  the  present  United  States 
commissioners.  And,  because  the  law  imposes  upon  the 
commissioners  the  duty  of  issuing  search  warrants,  when 
properly  applied  for,  I  should  have  no  doubt  that  they 
were  entitled  to  compensation  therefor,  but  for  the  positive 
prohibition  of  section  21  of  the  act  referred  to  {United 
States  V.  McDermott,  140  U.  S.,  151). 

But,  the  implication  that  this  prohibition  was  intended  to 
exclude  all  compensation  not  provided  for  in  that  section, 
even  though  for  other  services  expressly  required  by  law — 
and  specifically  for  issuing  these  search  warrants — is  still 
stronger  from  the  fact  that  this  section  was  enacted- after 
the  provisions  requiring  commissioners  to  issue  search  war- 
rants, of  the  existence  of  which  Congress  must  be  presumed 
to  have  been  aware. 

Ordinarily,  where  an  officer's  compensation  is  by  specific 
fees  for  specified  services  or  duties.  Congress  does  not  im- 
pose upon  or  require  of  such  officer  other  responsible  duties 
or  services  without  additional  compensation  therefor.  But 
Congress  may,  and  has,  at  times,  done  so.  While  compen- 
sation is  ordinarily  provided  for  official  service,  yet  the  obli- 
gation of  an  offic<?r  to  perform  any  duty  imposed  upon  him 
by  law  is  not  at  all  dependent  upon  whether  he  receives  any 
compensation  especially  for  that  service  or  not.  No  one  is 
compelled  to  accept  the  office  of  United  States  commissioner, 
and  if  one  does  accept  it,  he  is  presumed  to  undeilake  the 
perfoimance  of  all  the  duties  of  such  office  for  the  compen- 
sation provided  by  law.  As  is  said  by  the  Supreme  Court 
in  United  States  v.  Shields  (153  U.  S.,  88,  91): 

^*Fees  allowed  to  public  officers  are  matters  of  strict  law, 
depending  upon  the  very  provisions  of  the  statute.  They 
are  not  open  to  equitable  construction  by  the  courts  nor  to 
any  discretionary  action  on  the  part  of  the  officials." 

Since  the  passage  of  the  act  here  considered,  your  Depart- 
ment, through  the  Comptroller  of  the  Treasury,  has  uhi- 
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formly  held  that  section  21  of  the  act  not  only  has  not  pro- 
vided for,  but  has  expressly  prohibited  any  compensation 
to  commissioners  for  issuing  search  warrants  on  application 
of  internal-revenue  officers  or  agents.  In  this  1  am  not 
prepared  to  say  the  Ciomptroller  was  wrong.  On  the  con- 
trary, I  think  he  was  bound  to  take  the  law  as  thus  plainly 
enacted.  However  inadvertent  may  have  been  the  omission 
of  a  provision  for  compensating  commissioners  for  this 
responsible  service,  it  can  not  be  corrected  or  supplied  by 
executive  officers  called  upon  to  administer  the  law. 

The  section  providing  for  the  issue  of  these  search  war- 
rants does  not  state  all  of  that  which  must  be  stated  in 
the  application  therefor.  The  Fourth  Amendment  to  the 
Constitution  provides  that  "no  warrant  shall  issue,  but 
upon  probable  cause,  supported  on  oath  or  affirmation,  and 
particularly  describing  the  place  to  be  searched,  and  the 
person  or  things  to  be  seized."  The  determination  of  the 
question  whether  this  requirement  and  those  of  the  section 
referred  to  have  been  met,  and  whether  the  warrant  should 
issue  in  a  particular  case,  is  a  highly  responsible  and  impor- 
tant duty;  but  however  responsible  and  important,  no  pro- 
vision is  made  in  the  section  referred  to,  nor  elsewhere,  for 
its  compensation. 

I  am  therefore  of  the  opinion  that,  although  no  compen- 
sation is  provided  therefor,  it  is  the  duty  of  United  States 
commissioners  to  issue  search  warrants  in  internal-revenue 
cases  when  properly  applied  for. 

The  answer  to  the  question  of  what  course  should  be 
pursued  in  case  a  commissioner  refuses,  on  proper  applica- 
tion, to  issue  a  search  warrant,  may  be  answered  by  stating 
that  the  power  to  remove  such  commissioners,  by  section 
19  of  the  act  creating  the  office,  is  vested  in  the  court  which 
appoints  them.  In  case  of  such  refusal,  the  officers  of  your 
Department  may,  by  petition  or  otherwise,  bring  the  facts 
to  the  attention  of  the  court  appointing  such  recusant 
officer,  in  order  that  the  court  may  take  such  action  upon 
the  complaint  as  it  deems  proper. 
Respectfully, 

P.  C.  KNOX. 

The  Secretary  of  the  Treasury, 
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IDENTIFICATION   OF   PART    BLOOD    MISSISSIPPI  CHOCTAW 

INDIANS. 

Paragraph  41  of  the  agreement  of  March  21,  1902,  between  the  United 
States  and  the  Choctaw  and  Chickasaw  tribes  of  Indums,  ratified  by 
act  of  Congress  approved  July  1, 1902  (32  Stat.,  641) ,  does  not  authorize 
the  identification  of  part-blood  children  of  Mississippi  Choctaws  who 
are  themselves  identified  solely  by  reason  of  full  blood.  Such  children 
must,  in  some  other  way,  if  possible,  establish  their  claims  to  partici- 
pate in  the  benefits  arising  from  the  treaty  of  September  27,  1830 
(7  Stat,  333),  between  the  United  States  and  the  Choctaw  Nation. 

Department  of  Justice, 

June  19,  190S. 
Sib:  1  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  dated  June  8,  1903,  wherein  you  say: 

''The  agreement  between  the  United  States  and  the  Choc- 
taw and  Chickasaw  tribes  of  Indians,  ratified  by  the  act  of 
Congress  approved  July  1,  1902  (32  Stat.,  641),  contains  a 
paragraph  (41)  which  reads  as  follows: 

All  persons  duly  identified  by  the  Conunission  to  the 
Five  Civilized  Tribes  under  the  provisions  of  section  21  of 
the  act  of  Congress  approved  June  28,  1898  (30  Stat. ,  495), 
as  Mississippi  Choctaws  entitled  to  benefits  under  article  14 
of  the  treaty  between  the  United  States  and  the  Choctaw 
Nation  concluded  September  27,  1830,  may,  at  any  time 
within  six  months  after  the  date  of  their  iHentification  as 
Mississippi  Choctaws  by  the  said  Commission,  make  bomifide 
settlement  within  the  Choctaw-Chickasaw  country,  and  upon 
proof  of  such  settlement  to  such  Commission  within  one 
year  after  the  date  of  their  said  identification  as  Mississippi 
Choctaws  shall  be  enrolled  by  such  Commission  as  Missis- 
sippi Choctaws  entitled  to  allotment  as  herein  provided  for 
citizens  of  the  tribes,  subject  to  the  special  provisions  herein 
provided  as  to  Mississippi  Choctaws,  and  said  enrollment 
shall  be  final  when  approved  by  the  Secretary  of  the  Inte- 
rior. The  application  of  no  person  for  identification  as  a 
Mississippi  Choctaw  shall  be  received  by  said  Commission 
after  six  months  subsequent  to  the  date  of  the  final  ratifica- 
tion of  this  agreement  and  in  the  disposition  of  such  appli- 
cations all  full-blood  Mississippi  Choctaw  Indians  and  the 
descendants  of  any  Mississippi  Choctaw  Indians  whether 
of  full  or  mixed  blood  who  received  a  patent  to  land  under 
the  said  fourteenth  article  of  the  said  treaty  of  eighteen 
hundred  and  thirty  who  had  not  moved  to  and  made  bona 
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■fide  settlement  in  the  Choctaw-Chickasaw  country  prior  to 
June  twenty-eighth,  eighteen  hundred  and  ninety-eight, 
shall  be  deemed  to  be  Mississippi  Choctaws,  entitled  to  ben- 
efits under  article  fourteen  of  tiie  said  treaty  of  September 
twenty -seventh,  eighteen  hundred  and  thirty,  and  to  identi- 
fication as  such  by  said  Commission,  but  this  direction  or 
provision  shall  be  deemed  to  be  only  a  rule  of  evidence  and 
shall  not  be  invoked  by  or  operate  to  the  advantage  of  anv 
applicant  who  is  not  a  Mississippi  Choctaw  of  the  full  blooa, 
or  who  is  not  the  descendant  of  a  Mississippi  Choctaw  who 
received  a  patent  to  land  under  said  treaty,  or  who  is  other- 
wise barred  from  the  right  of  citizenship  in  the  Choctaw 
Nation,  all  of  said  Mississippi  Choctaws  so  enrolled  by  said 
Commission  shall  be  upon  a  separate  roll. 

"A  question  arose  as  to  whether,  under  a  proper  con- 
struction of  the  provisions  of  said  paragraph,  the  identifica- 
tion of  a  party  as  a  full -blood  Mississippi  Choctaw  Indian, 
which  gave  him  a  right  to  settle  in  the  Choctaw-Chickasaw 
country,  and,  upon  proof  of  such  settlement,  to  be  enrolled 
as  a  Mississippi  Choctaw  entitled  to  allotment,  gives  to  his 
part- blood  children  the  same  rights. 

"  It  was  and  is  contended  upon  the  part  of  the  Choctaw 
and  Chickasaw  tribes  that  such  part-blood  children  must,  to 
entitle  themselves  to  enrollment  as  Mississippi  Choctaws, 
submit  proof  that  they  are  descendants  of  a  Mississippi 
Choctaw  Indian  who  received  a  patent  to  land  under  the 
fourteenth  article  of  the  treaty  of  1830,  referred  to  in  said 
pai'agraph. 

*'Upon  consideration  of  the  matter,  this  Department,  on 
March  17,  1903,  decided  and  held  that  the  children  of  an 
identified  full-blood  Mississippi  Choctaw  Indian,  whether 
they  were  of  full  or  part  blood,  were  entitled  to  be  identi- 
fied and  admitted  to  enrollment  as  Mississippi  Choctaws. 
The  Choctaw  and  Chickasaw  tribes  have  asked  a  review  and 
reconsideration  of  this  decision. 

"The  question  involved  is  one  of  grave  importance  both 
to  said  nations  and  the  persons  claiming  to  be  Mississippi 
Choctaws.  It  is  necessary  to  the  proper  protection  of  the 
interests  of  all  parties,  as  well  as  to  the  early  completion  of 
the  rolls  of  said  Indians,  that  a  correct  decision  of  the  ques- 
tion be  arrived  at  as  soon  as  may  be.  Because  of  the  diffi- 
culties presented  in  determining  as  to  the  construction  to 
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be  given  this  provision  of  law,  I  respectfully  submit  the 
matter  with  a  request  to  be  advised  whether  the  conclusion 
heretofore  announced  by  this  Department  is  the  correct  one 
and  should  be  adhered  to." 

Appreciating  the  importance  of  the  question  involved,  I 
asked  representatives  of  the  adverse  interests  to  submit 
arguments  and  briefs.  This  they  did  and  thereby  aided  me 
very  materially. 

Prior  to  the  agreement  of  March  21,  1902,  between  the 
United  States  and  the  Choctaw  and  Chickasaw  Indians,  the 
Commission  to  the  Five  Civilized  Tribes  had  held: 

''In  order  for  applicants  to  be  identified  as  Mississippi 
Choctaws  under  the  fourteenth  article  of  the  treaty  of  1830, 
they  may  not  inferentially  show,  but  must  reasonably 
demonstrate,  that  they  are  direct  lineal  descendants  of  a 
Choctaw  who  was  living  at  the  date  of  the  treaty  of  1830, 
and  who  complied,  directly  or  indirectly,  with  the  provisions 
of  the  fourteenth  article,  or  who  was  adjudged  a  beneficiary 
thereunder.  The  applicants  may  not  rely  upon  the  com- 
pliance of  a  remote  ancestor  if  at  the  time  of  the  treaty 
there  was  living  an  ancestor  less  remote  than  the  one  through 
whom  they  claim.  In  that  event,  the  proof  of  compliance 
must  be  shown  on  the  part  of  such  nearest  ancestor  irre- 
si)ective  of  whether  he  or  she  was  the  head  of  a  family  at 
that  time,  or  a  minor  child,  who  must  have  been  represented 
in  such  compliance  by  his  or  her  parents  or  guardians." 
(Report  1902,  p.  28.) 

This  rule  seems  to  have  been  well  established  and  to  have 
been  acted  on  by  the  Commission  for  a  considerable  time 
before  March,  1902. 

The  same  Commission,  in  its  report  to  the  Secrctarj^  of 
the  Interior  for  the  year  1901,  page  21,  had  said: 

''Requiring  a  strict  compliance  with  the  fourteenth  article 
of  the  treaty  of  1830  by  ignorant  full-blood  Choctaw  Indians 
in  the  State  of  Mississippi  will  produce  but  little,  if  any, 
result  favorable  to  them.  That  these  Indians  now  live  there 
and  that  they  and  their  families  and  foreparents  have  lived 
there  for  the  past  seventy  years  is  unquestionable;  that  they 
are  Choctaw  Indians  no  one  can  doubt.  They  speak  the 
same  language  of  the  Choctaws  residing  in  Indian  Terri- 
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tory,  and  have  the  same  manners  and  customs  and  general 
appearance.  Are  they  to  be  precluded  from  ever  sharing 
in  the  property  rights  of  the  Choctaw  Nation  in  Indian  Ter- 
ritory, or  shall  the  Governments  of  the  United  States  and 
the  Choctaw  Nation,  in  their  generosity,  adopt  and  make 
them  citizens  of  the  Choctaw  Nation  ?  Even  such  an  act  of 
generosity  would  but  little  benefit  them,  for  without  means 
of  removal  they  would  be  unable,  poor  as  they  are,  to  reach 
the  rich  lands  of  the  Choctaw  Nation  that  might  be  bestowed 
upon  them.  Reference  is  here  made  to  the  neglected  full- 
blood  Choctaw  Indians  now  residing  in  Mississippi,  and  not 
to  the  great  army  of  apparent  whites  and  negroes  who  have 
presented  themselves  in  the  State  of  Mississippi  and  in 
Indian  Territory,  but  whose  case  also  requires  solution." 

With  such  facts  and  suggestions  before  them,  the  parties 
thereto  entered  into  the  agreement  of  March  21,  1902.  It 
was  subsequently  ratified  by  the  United  States  and  the 
Indians,  and  so  became  effective.  This  agreement  must,  of 
course,  be  construed  in  the  light  of  the  circumstances  under 
which  it  was  made,  and  with  a  purpose  to  ascertain  the 
intention  of  the  parties  thereto.  Manifestly  the  parties  did 
not  intend  to  abridge  the  rights  of  any  person  theretofore 
entitled  by  law  to  identification  as  a  Mississippi  Choctaw, 
but  they  did  intend  to  permit  the  identification  of  some  per- 
sons who  had  not,  prior  to  that  time,  been  able  to  bring 
themselves  within  the  requirements  of  the  rules  established 
by  the  Commission — persons,  the  evidence  of  whose  rights 
under  the  treaty  of  1830  could  not  be  secured,  but  whom 
the  Government  of  the  United  States  and  the  Choctaw 
Indians,  '^in  their  generosity,"  desired  should  share  in  the 
benefits  arising  out  of  the  provisions  of  that  treaty. 

With  such  purpose  and  intention  in  view,  paragraph  41 
of  the  agreement  of  1902  was  adopted. 

Under  the  practice  of  the  Commission,  it  has  long  been 
necessary  for  ey^^z-y  individual  desiring  to  be  identified,  either 
by  himself  or  through  another,  to  make  application  therefor. 
Paragraph  41  provides: 

''In  the  disposition  of  such  applications  all  full-blood 
Mississippi  Choctaw  Indians  and  the  descendants  of  any 
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Mississippi  Choctaw  Indians  whether  of  full  or  mixed  blood 
who  received  a  patent  to  land  under  the  said  fourteenth 
article  of  the  said  treaty  of  eighteen  hundred  and  thirty 
*  *  *  shall  be  deemed  to  be  Mississippi  Choc^taws,  en- 
titled to  benefits  under  article  fourteen  of  the  said  treaty  of 
September  twenty-seventh,  eighteen  hundred  and  thirty, 
and  to  identification  as  such  by  said  Commission.     *    *     * '' 

If  a  part-blood  child  of  a  full-blood  Choctaw  identified 
solely  by  reason  of  full  blood,  was  intended  to  be  included 
and  provided  for  by  the  provision  for  such  ancestor,  it  is 
difficult  to  understand  why  this  peculiar  language  was  used, 
as  it  would  have  been  easy  to  specify  that  purpose  in  plain 
terms.  A  child  of  a  full  blood  of  that  class  is  not  necessa- 
rily included  in  the  language  just  quoted,  and  apparently  he 
was  intended  to  be  excluded  by  the  specification  of  "de- 
scendants of  any  Mississippi  Choctaw  Indians,  whether  of 
full  or  mixed  blood,  who  received  a  patent  to  land." 

For  the  purpose  of  clearly  pointing  out  the  individuals 
who  were  to  be  admitted  under  the  language  above  quoted, 
this  further  provision  was  added: 

'^But  this  direction  or  provision  shall  be  deemed  to  be 
only  a  rule  of  evidence  and  shall  not  be  invoked  by  or 
operate  to  the  advantage  of  any  applicant  who  is  not  a  Mis- 
sissippi Choctaw  of  the  full  blood,  or  who  is  not  the 
descendant  of  a  Mississippi  Choctaw  who  received  a  patent 
to  land  under  said  treaty.     *    *    *  " 

A  part-blood  child  of  a  full-blood  Mississippi  Choctaw 
identified  solely  on  account  of  his  blood  can  not,  by  reason 
of  such  descent  alone,  be  classed  either  as  a  "Mississippi 
Choctaw  of  the  full  blood"  or  as  a  "descendant  of  a  Missis- 
sippi Choctaw  who  received  a  patent  to  land;"  and  if  para- 
graph 41  be  so  construed  as  to  require  identification  of  such 
child  because  his  ancestor  has  been  identified  as  a  full  blood, 
the  clear  language  last  quoted  therefrom  will  be  set  at 
naught.  Any  interpretation  which  leads  to  such  result 
should  not  be  adopted  unless  absolutely  necessary.  If,  on 
the  other  hand,  paragraph  41  be  construed  to  apply  only 
to  applicants  who  are  themselves  "full-blood  Mississippi 
Choctaw  Indians,"  or  "  the  descendants  of  any  Mississippi 
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Choctaw  Indians,  whether  of  full  or  mixed  blood  who  re- 
ceived a  patent  to  land,''  every  word  of  such  paragraph  will 
he  effected. 

There  is  undoubtedly  much  in  the  theory  that  an  "inten- 
tion to  authorize  the  enrollment  of  a  person  as  a  citizen  of 
the  Indian  nation,  and  at  the  same  time  to  exclude  that 
person's  descendants,  can  not  be  presumed;"  and  much  also 
may  be  said  in  support  of  the  contention  that  by  the  identi- 
fication of  a  full-blood  Indian  as  a  Mississippi  Choctaw,  the 
Commission  thereby  judicially  determines  him  to  be  a 
descendant  of  one  who  complied  with  the  treaty  of  1830, 
and  therefore  his  child,  upon  proof  of  such  relationship, 
establishes  descent  from  a  complying  ancestor.  But  the 
peculiar  language  of  paragraph  41  appears  to  me  to  be 
directly  in  conflict  with  the  conclusions  sought  to  be  estab- 
lished as  the  result  of  such  reasoning,  and  to  forbid  them. 
The  Choctaw  Indians,  by  entering  into  an  agreement  giving 
certain  rights  to  their  full-blood  brethren,  can  not  be  con- 
clusively presumed  to  have  thereby  extended  the  same 
rights  to  part-blood  children  of  such  brethren,  when  the 
terms  of  the  agreement  do  not  clearly  include  the  children; 
and  especially  would  it  be  improper,  by  construction  or 
presumption,  to  bring  about  such  a  result,  when  the  lan- 
guage of  the  agreement  itself  shows  the  contrary  intention 
was  in  the  minds  of  the  contracting  parties.  To  permit  a 
part-blood  child  of  a  Mississippi  Choctaw  identified  solely 
on  account  of  full  Ijlood,  to  make  application  for  identifica- 
tion, and  to  invoke  the  direction  and  provision  of  paragraph 
41  and  secure  operation  of  the  same  to  his  advantage,  would 
be  in  violation  of  the  very  terms  of  the  agreement  itself. 
The  special  privileges  gmnted  to  full  bloods  by  the  agree- 
ment in  question  were,  at  least,  in  the  nature  of  gifts  by  the 
Choctaws;  and  because  alone  of  favors  extended  and  ex- 
pressly limited  to  a  father,  a  purpose  to  bestow  the  same 
privileges  on  his  child  can  not  properly  be  presumed. 

In  my  opinion  paragraph  41  of  the  agreement  of  March 
21,  1902,  does  not  authorize  the  identification  of  part-blood 
children  of  Mississippi  Choctaws  themselves  identified  solely 
by  reason  of  full  blood.  Such  children  must  in  some  other 
way,  if  possible,  establish  their  claims  to  participate  in  the 
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benefits  arising  from  the  treaty  of  1830.  They  have  not 
been  deprived  by  the  agreement  of  anything  to  which  they 
were  entitled  before  its  conclusion;  neither  does  the  agree- 
ment extend  to  them  the  right  to  identification  solely  be- 
cause they  are  children  of  an  ancestor  himself  identified  by 
reason  alone  of  his  full  blood. 

I  therefore  advise  you  that  the  conclusion  heretofore 
announced  by  the  Department  of  the  Interior  in  reference 
to  this  matter  is  incorrect  and  should  not  be  adhered  to. 
Respectfully, 

P.  C.  KNOX. 

The  Secretakt  of  the  Interior. 


FALSE  LABELING  OF  DAIRY  AND  FOOD  PRODUCTS. 

The  use  of  the  words  "  Birkenwald^s  Daisy  Sugar  Com,  S.  Birkenwald 
Co.,  Milwaukee,  Wis.,"  by  that  company  on  canned  goods  produced 
in  another  State,  is  a  violation  of  section  1  of  the  act  of  July  1,  1902 
(32  Stat.,  632),  which  prohibits  the  false  labeling  or  branding  of  dairy 
or  food  products.  These  words  clearly  imply  that  the  goods  referred 
to  were  manufactured  or  prepared  in  Wisconsin. 

Wherever  the  natural  inference  to  be  drawn  from  the  form  or  words  of 
a  brand  or  label  is  contrary  to  the  fact  as  to  the  State  or  Terrritory  in 
which  the  article  referred  to  is  made,  produced,  or  grown,  the  case 
would  seem  to  be  within  the  letter  and  spirit  of  the  above-named  act. 

Department  of  Justice, 

JuTie  m,  1903. 

Sir:  1  beg  to  acknowledge  the  receipt  of  your  letter  of 
the  11th  instant,  inclosing  one  addressed  to  you  by  the  S. 
Birkenwald  Company,  of  Milwaukee,  Wis.,  together  with 
two  samples  of  labels  which  they  have  submitted  for  your 
approval,  and  in  which  you  say: 

"These  labels  do  not  seem  to  fall  within  either  class  on 
which  you  passed  your  opinion  of  September  20.  The  goods 
described  by  these  labels  purj)ort  to  be  in  every  respect 
goods  manufactured  by  the  S.  Birkenwald  Company.  They 
say  in  their  letter,  however,  that  they  purchase  all  their 
goods  in  Iowa. 

''The  question  which  I  desire  to  propound  particularly 
in  this  respect  is  the  following:  Is  not  the  label  of  S.  Birk- 
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enwald,  as  it  stands,  a  distinct  statement  that  the  product 
bearing  it  is  manufactured  and  prepared  in  Wisconsin?" 

One  of  the.  labels  considered  in  the  opinion  of  September 
20  (24  Opin.,-125)  read:  ''Packed  for  W.  L.  Taylor  Co., 
Ltd.,  wholesale  grocers,  Shreveport,  La."  The  other 
omitted  the  words  ''packed  for"  and  "wholesale  grocers," 
and  was  in  these  words:  "The  T.  C.  Brand  Lima  Beans, 
W.  F.  Taylor  Co.,  Ltd.,  Shreveport,  La."  They  were  held 
not  to  come  within  the  act  of  July  1,  1902  (32  Stat.,  632), 
regulating  this  subject. 

The  labels  now  submitted  (which  are  to  be  used  on  canned 
goods)  are  substantially  alike  in  form  and  character.  One 
bears  the  words  "  Birkenwald's  Daisy  Sugar  Corn,  S.  Birk- 
enwald  Co.,  Milwaukee,  Wis."  In  the  other  "Tip  Top" 
takes  the  place  of  the  word  "Daisy." 

Section  1  of  the  act  of  July  1,  1902,  provides: 

"That  no  person  or  persons,  company  or  coi-poration, 
shall  introduce  into  any  State  or  Territory  of  the  United 
States  or  the  District  of  Columbia  from  any  other  State  or 
Territory  of  the  United  States  or  the  District  of  Columbia, 
or  sell  in  the  District  of  Columbia  or  in  any  Territory  any 
dairy  or  food  products  which  shall  be  falsely  labeled  or 
branded  as  to  the  State  or  Territory  in  which  they  are  made, 
produced,  or  grown,  or  cause  or  procure  the  same  to  be  done 
by  others." 

Section  2  makes  a  violation  of  the  act  a  misdemeanor, 
punishable  by  a  tine  of  not  less  than  ^500  nor  more  than 
$2,000. 

In  the  opinion  of  September  20,  after  stating  that  the  mere 
omission  of  the  place  of  manufacture  can  not  be  said  to 
constitute  a  violation  of  the  law,  and  that  the  name  of  the 
wholesale  dealer  on  the  label  or  brand  is  not  necessarily  a 
representation  that  he  is  the  producer  or  manufacturer  of  the 
goods,  it  was  observed: 

"Of  course,  if  goods  are  manufactured  or  produced  in 
one  State,  and  the  wholesale  dealer  is  a  resident  of  another, 
and  the  label  or  brand  is  so  worded  as  to  represent  the  dealer 
as  the  producer,  there  would  be  a  violation  of  the  law  if  such 
commodities  were  introduced  into  one  State  from  another." 
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The  S.  Birkenwald  Company,  it  is  stated,  purchase  all 
their  goods  in  Iowa.  But  the  words,  "  Birkenwald's  Daisy 
Sugar  Corn,  S.  Birkenwald  Co.,  Milwaukee,  Wis.,"  clearly 
imply  that  the  goods  referred  to  are  manufactured  or  pre- 
pared b}^  that  company  in  Wisconsin.  The  general  public, 
unfamiliar  with  trade  practices,  would  inevitably  reach  that 
conclusion.  It  seems  to  me,  therefore,  that  these  labels  come 
within  the  statute  as  above  construed.  To  hold  otherwise 
would  be  to  say  that  nothing  short  of  direct  and  positive 
misrepresentation  is  inhibited.  But  that  is  more  than  the 
rule  as  to  the  strict  construction  of  penal  statutes  can  be  said 
to  require.  The  act  in  question  aims  to  prevent  the  false 
labeling  or  branding  of  food  and  dairy  products  entering 
into  interstate  commerce.  It  does  not,  however,  undertake 
to  say  what'shall  be  held  to  constitute  a  false  label  or  brand. 
Each  case  must  therefore  rest  upon  its  own  particular  facts. 
But  wherever  the  natural  inference  to  be  drawn  from  the 
form  or  words  of  a  brand  or  label  is  contrary  to  the  fact  as 
to  the  State  or  Territory  in  which  the  article  referred  to  is 
made,  produced,  or  grown,  the  case  would  seem  to  be  within 
both  the  letter  and  the  spirit  of  the  law. 

The  papers  inclosed  are  herewith  returned  as  requested. 
Respectfully, 

P.  C.  KNOX. 

The  Secretary  of  Agriculture. 


NAMING   THE   BUREAUS   IN  THE   DEPARTMENT  OF  COM- 
MERCE AND  LABOR. 

The  ScMiretary  of  Commerce  and  Labor  is  authorizeti,  under  the  act  of 
February  14,  1903  (32  Stat.,  825),  creating  the  Department  of  Com- 
merce and  Labor,  to  change  the  names  of  the  Department  of  Lal)or, 
the  Fish  Commission,  and  other  offices  thereto  assigned,  aa  the  busi- 
ness and  good  government  of  hid  Department  requires. 

Department  of  Justice, 

June  22,  1903. 
Sir:  You  desire  to  know  whether  or  not  you  are  author- 
ized, under  the  act  creating  the  Department  of  Commerce 
and  Labor,  to  change  the  name^  of  the  offices  of  your  De- 
partment; whether  you  have  the  authority,  for  example,  to 
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denignate  the  Fish  CommisHion  as  the  '^  Bureau  of  Fisher- 
ies," and  the  Department  of  Labor  as  the  "  Bureau  of 
Labor." 

I  assume  that  the  object  of  your  question  is  to  learn 
whether,  for  your  own  purposes  as  the  head  of  the  Depart- 
ment of  Commerce  and  Labor,  you  have  authority  to 
designate  the  oflSces  in  question,  and  cause  your  subordi- 
nates to  designate  them  in  official  communications  by  names 
other  than  those  hitherto  borne  by  such  offices. 

Congress  has  transferred  to  and  made  part  of  your  De- 
partment a  number  of  branches  of  the  public  service,  some 
of  which  have  been  parts  of  other  departments  and  others 
independent.  They  will  acquire  new  relations  to  each 
other  and  with  regard  to  you  and  the  Department  as  a 
whole.  They  are  placed  under  your  control,  and  section 
161  of  the  Revised  Statutes  provides: 

'^  The  head  of  each  department  is  authorized  to  prescribe 
regulations,  not  inconsistent  with  law,  for  the  government 
of  his  department,  the  conduct  of  its  officers  and  clerks,  the 
distribution  and  performance  of  its  business,  and  the  cus- 
tody, use,  and  preservation  of  the  records,  papers,  and 
property  appertaining  to  it." 

If  the  new  relations  acquired  by  these  branches  of  busi- 
ness and  the  good  government  of  the  Executive  Department 
you  are  expected  to  organize  for  the  efficient  execution  of 
the  laws  require,  in  your  opinion,  the  employment  of  cer- 
tain names,  I  know  of  no  statute  or  rule  of  law  which  for- 
bids. Congress  has  not  seen  fit  to  so  hamper  a  co-ordinate 
l)ranch  of  the  (Tovernraent.  Its  own  use  of  names  is  not 
such  a  prohibition.  There  is  no  legal  objection  to  the  em- 
ployment of  two  names  or  many  names  for  the  same  object, 
nor  will  it  be  "  inconsistent  with  law"  for  you  to  make  use 
of  other  names  than  those  used  by  Congress.  Names  are 
ordinarily  free  for  the  person  speaking  or  writing  to  choose, 
and  I  do  not  think  that  Congress,  in  entrusting  you  with 
certain  machinery  to  be  employed  in  executing  the  laws, 
desired  to  restrict  3^our  freedom  in  designating  the  divisions 
of  what  was  of  course  intended  to  he  an  organized  Executive 
Department  and  not  a  mere  gathering  together  of  distinct 
institutions. 
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The  Department  of  Labor,  which  you  mention,  was  origi- 
nally a  bureau.  Congress  raised  it  to  the  position  of  an 
independent  department  and  gave  it  a  name  appropriate  to 
such  position.  Congress  has  now  given  it  a  different  posi- 
tion and  one  which  makes  its  name,  in  the  sense  in  which 
Congress  used  it,  a  clear  misnomer.  It  is  now  no  longer  a 
department  in  that  sense  and  it  can  hardly  be  supposed  that 
Congress  intended  it  to  be  designated  and  designated,  ordy  as 
the  Department  of  Labor  of  the  Department  of  Commerce 
and  Lcibm^  the  words  *' department  of  labor"  acquiring  the 
new  meaning  of  a  division  or  bureau  of  the  new  Department. 

The  ''Fish  Commission,"  also  specially  mentioned  by  you, 
as  such,  was  never  established  by  law.  A  commissioner's 
office  and  certain  subordinate  offices  were  created,  and  these 
are  referred  to  by  Congress  as  the  "Fish  Commission." 
Congress  has  now  incorporated  them  in  your  Department, 
and  their  position  in  it  was  neither  forbidden  to  be  appropri- 
ately designated  nor  can  it  be  supposed  that  Congress  had 
any  other  expectation  than  that  you  would  so  designate  it. 

1  therefore  answer  your  question  in  the  affirmative. 
Respectfully, 

P.  C.  KNOX. 

The  Secretary  of  Commerce  and  Labor. 


CKNRTTS  OFFICE  APPROPRIATION. 

The  unexpen<le<l  balance  of  tlie  censua  appropriation  referred  to  by  the 
proviso  in  the  act  of  March  3,  1903  (32  Stat.,  la^Q),  is  available  for 
census  purposes,  not>^-ith8tanding  the  specific  appropriations  made 
therefor  by  the  act  of  February  25,  1903  (32  Stat.,  896). 

Department  of  Justice, 

June  2S,  190S. 
Sir:  In  your  letter  of  the  12th  instant,  inclosing  one  of 
the  same  date  addressed  to  you  by  the  Director  of  the  Census, 
an  opinion  is  requested  respecting  the  availability  for  census 
purposes  of  the  unexpended  balance  of  a  previous  appropri- 
ation referred  to  by  the  proviso  in  the  deficiency  appropria- 
tion act  of  March  3,  1903. 
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This  question  might  have  lieen  presented  to  the  Comp- 
troller of  the  Treasury  under  the  act  of  July  31,  1894, 
section  8  (28  Stat,  208),  which  provides: 

"Disbursing  officers,  or  the  head  of  any  Executive 
Department,  or  other  establishment  not  under  any  of  the 
Executive  Departments,  may  apply  for  and  the  Comptroller 
of  the  Treasury  shall  render  his  decision  upon  any  question 
involving  a  payment  to  be  made  by  them  or  under  them, 
which  decision,  when  rendered,  shall  govern  the  Auditor 
and  the  Comptroller  of  the  Treasury  in  passing  upon  the 
account  containing  said  disbursement." 

Upon  the  passage  of  that  act,  this  Department  assumed 
the  position,  which  it  has  ever  since  maintained,  that,  except 
in  matters  of  great  importance^  questions  of  the  character 
referred  to  therein  should  be  submitted  to  the  Comptroller, 
whose  opinion  is  binding  and  conclusive  and  affords  com- 
plete protection.  (2lOpin.,  178,188,530;  220pin.,4:13,581; 
23  Opin.,  1,  2,  86,  431,  468,  586;  24  Opin.,  85.) 

The  present  question,  however,  is  administrative  in  its 
nature  and  of  sufficient  importance  to  come  within  the  ex- 
ception stated.  Its  gravity  is  more  than  commensurate  with 
that  of  the  question  considered  by  Mr.  Olney  (who  first 
announced  the  rule  referred  to)  in  his  opinion  of  May  23, 
1895  (21  Opin.,  181),  and  which  related  to  the  power  of  the 
several  Executive  Departments  to  purchase  envelopes  in 
cases  of  public  exigency.  Upon  the  availability  of  the 
balance  referred  to  by  the  proviso  in  the  act  of  March  3, 
1903,  as  the  letter  of  the  Director  indicates,  depends  the 
execution  of  a  great  deal  of  census  work  now  in  progress 
or  (contemplation  and  the  retention  or  discharge  of  a  consid- 
enible  portion  of  his  present  force. 

The  proviso  in  the  act  of  March  3,  1903  (32  Stat,  1059), 
thus  presented  for  construction,  is  in  these  terms: 

''The  unexpended  balance  of  the  census  appropriation, 
which  by  the  proviso  in  the  Act  approved  June  twenty 
eight,  nineteen  hundred  and  two  entitled  'An  Act  making 
appropriations  for  sundry  civil  expenses  of  the  Government 
for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred 
and  three,  and  for  other  purposes,'  which  was  reappropriated 
and  made  available  for  continuing  the  work  of  taking  the 
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Twelfth  Cen8U8,  and  for  all  expenses  arising  under  and 
authorized  by  the  Act  to  provide  for  the  permanent  Census 
Office,  approved  March  sixth,  nineteen  hundred  and  two,  he^ 
mid  the  same  is  hereby,  made  a/vailable  for  the  purposes  indi- 
cated in  said  proviso  daring  the  fiscal  year,  niiieteen  hundred 
and  four  ;  and  that  said  balance,  or  so  much  thereof  as  may 
be  needed  for  the  purpose,  be,  and  the  same  is  hereby,  also 
made  available  for  such  expenditures  as  may  become  neces- 
sary in  complying  with  the  proclamation  of  the  President, 
dated  September  thirtieth,  nineteen  hundred  and  two,  pur- 
suant to  the  provisions  of  section  six  of  the  Act  of  July 
first,  nineteen  hundred  and  two,  entitled  'An  Act  tempo- 
rarily to  provide  for  the  administration  of  the  affairs  of 
civil  government  in  the  Philippine  Islands,  and  for  other 
purposes,'  including  the  cost  of  temporarily  employing  such 
number  of  persons  as  may  be  necessary  for  the  performance 
of  said  work,  at  a  compensation  not  to  exceed  that  which 
has  heretofore  been  paid  employees  in  the  Census  Office  for 
doing  similar  work,  such  persons  to  be  selected  and  em- 
ployed by  the  Director  at  such  dates  and  for  such  periods 
of  time  as  he  may  deem  proper." 

The  proviso  in  the  act  of  June  28,  1902  (32  Stat,  456), 
which  was  an  act  making  appropriations  for  sundry  civil 
expenses  of  the  Government  for  the  fiscal  year  ending  June 
30,  1903,  and  for  other  purposes,  referred  to  in  the  first 
clause  of  the  proviso  in  the  act  of  March  3,  1903,  was  as 
follows: 

/'Census  Office:  The  unexpended  balance  of  the  appro- 
priation made  by  the  sundry  civil  appropriation  Act  ap- 
proved March  third,  nineteen  hundred  and  one,  for  salaries 
and  necessary  expenses  for  taking  and  compiling  results  of 
the  Twelfth  Census  is  hereby  reappropriated  and  made  ^\9K^- 
d^dXci  fo7*  continuing  the  work  of  taking  the  Twelfth  Census^ 
and  for  all  expenses,  including  cost  of  all  printing,  arising 
undei*  and  authorized  hy  the  Act  to  providafor  a  permanent 
Census  Office,  approved  March  sixth,  nineteen  hundred  and 
two,  including  the  purchase  of  necesvsary  law  books,  books 
of  reference  and  periodicals,  and  manuscripts:  Pix)mded^ 
That  estimates  in  detail  for  the  expenses  of  the  permanent 
Census  Office  for  the  fiscal  year  nineteen  hundred  and  four 
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and  annually  thereafter  shall  be  submitted  in  the  regular 
Book  of  Estimates." 

The  sundry  civil  appropriation  act  of  March  3,  1901  (31 
Stat.,  1162),  above  referred  to,  made  the  following  appro- 
priation for  census  purposes: 

''For  salaries  and  necessary  expenses  for  taking  and  com- 
piling the  results  of  the  Twelfth  Census,  in  accordance  with 
the  act  of  March  third,  eighteen  hundred  and  ninety-nine, 
providing  for  the  Twelfth  and  subsequent  censuses,  three 
million  five  hundred  and  sixteen  thousand  two  hundred  and 
ten  dollars,  to  continue  available  until  expended." 

It  thus  appears  that  by  the  proviso  in  the  act  of  June  28, 
1902,  referred  to  and  in  effect  reenacted  by  the  first  clause 
of  the  proviso  in  the  act  of  March  3,  1903,  Congress  made 
the  unexpended  balance  of  the  original  appropriation  of 
over  $3,000,000,  made  by  the  act  of  March  3,  1901,  ''for 
salaries  and  necessary  expenses  for  taking  and  compiling 
results  of  the  Twelfth  Census,"  available  "for  continuing 
the  work  of  taking  the  Twelfth  Census,  and  for  all  expenses^ 
including  cost  of  all  printing,  arising  under  and  authoi'ized 
by  the  act  to  provide  for  a  permanent  Census  Oflice,"  includ- 
ing the  purchase  of  necessary  law  books,  etc. 

The  act  of  March  6,  1902  (32  Stat.,  61),  creating  the 
permanent  Census  Office,  and  which  is  referred  to  in  the 
proviso  in  the  act  of  June  28,  1902,  among  other  things 
provides: 

"  Sec  4.  That  there  shall  be  in  the  Census  Office,  to  bo 
appointed  by  the  Director  thereof,  with  the  approval  of  the 
head  of  the  Department  to  which  the  said  Census  Office  is 
attached,  four  chief  statisticians,  who  shall  be  persons  of 
known  and  tried  experience  in  statistical  work,  at  an  annual 
salary  of  two  thousand  five  hundred  dollars  each;  a  chief 
clerk,  at  an  annual  salary  of  two  thousand  five  hundred  dol- 
lars, who,  in  the  absence  of  the  Director,  shall  serve  as  acting 
director;  a  disbursing  clerk,  who  shall  also  act  as  appoint- 
ment clerk,  at  an  annual  salary  of  two  thousand  five  hun- 
dred dollars;  one  stenographer,  at  an  annual  salary  of  one 
thousand  five  hundred  dollars;  four  expert  chiefs  of  divi- 
sion, at  an  annual  salary  of  one  thousand  eight  hundred  dol- 
lars each;  six  clerks  of  class  three;  ten  clerks  of  class  two; 
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a/iid  sxcch  nu7nher  of  clerks  ofduss  one^  and  of  clerks^  copy- 
ists^ computers^  and  skilled  laborers^  icith  salaries  at  the  raie 
of  not  less  than  six  hundred  dollars  nor  more  than  one  thou- 
sand dollars  per  annum,  viessefi^ers,  assistant  messengers^ 
watchmen^  amd  charwomen  as  may  he  necessary  fo^*  the  proper 
and  prompt  performance  of  the  duties  required  hy  la/wy 

Section  7  of  that  act  also  provided  that  "  for  the  purpose 
of  securing  the  statistics  required  by  this  section  the  Di- 
rector of  the  Census  may  appoint  special  agents  when  nec- 
essary, and  such  special  agents  shall  receive  compensation 
as  hereinafter  provided." 

It  will  be  observed  that  under  the  provisions  of  this  act, 
the  number  of  employees  in  the  permanent  Census  Office 
under  the  grade  of  ''class  two,"  and  of  special  agents  ap- 
pointed for  the  collection  of  statistics,  is  left  to  the  discre- 
tion of  the  appointing  power  and  limited  only  by  the  pro- 
vision that  they  shall  be  "necessary  for  the  proper  and 
prompt  performance  of  the  duties  required  by  law." 

But  it  will  also  be  observed  that  the  proviso  in  the  act  of 
June  28,  1902,  also  contained  a  provision  that  ''estimates in 
detail  for  the  expenses  of  the  permanent  Census  Office  for 
the  fiscal  year  1904,  and  annually  thereafter,  shall  be  sub- 
mitted in  the  regular  Book  of  Estimates." 

Upon  the  estimate  of  the  expenses  of  his  office  for  the 
fiscal  year  1904,  submitted  by  the  Director  in  accordance 
with  this  provision.  Congress  made  the  following  appro- 
priations in  the  act  of  February  25,  1903  (32  Stat.,  896) 
making  appropriations  for  the  legislative,  executive,  and 
judicial  expenses  of  the  Government  for  the  fiscal  year  end- 
ing June  30,  1904: 

" Permanent  Census  Office:  For  the  following  now  au- 
thorized and  paid,  during  the  fiscal  year  nineteen  hundred 
and  three,  from  appropriations  for  the  Twelfth  Census, 
namely:  For  Director,  six  thousand  dollars;  four  chief  stat- 
isticans,  at  two  thousand  five  hundred  dollars  each;  chief 
clerk,  two  thousand  five  hundred  dollars;  disbursing  clerk, 
two  thousand  five  hundred  dollars;  stenographer,  one  thou- 
sand five  hundred  dollars;  four  expert  chiefs  of  division,  at 
one  thousand  eight  hundred  dollars  each;  six  clerks  class 
three;   ten  clerks  class  two;   two  hundred  and  forty-nine 
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clerks  class  one;  two  hundred  and  four  clerks,  at  one  thou- 
sand dollars  each;  ninety  copyists,  at  nine  hundred  dollars 
each;  one  clerk,  seven  hundred  and  twenty  dollars;  four 
skilled  laborers,  at  one  thousand  dollars  each;  one  skilled 
laborer,  nine  hundred  dollars;  one  skilled  laborer,  eight  hun- 
dred and  forty  dollars;  one  skilled  laborer,  seven  hundred 
and  eighty  dollars;  one  skilled  laborer,  seven  hundred  and 
twenty  dollars;  ten  watchmen,  at  seven  hundred  and  twenty 
dollars  each;  six  messengers,  at  eight  hundred  and  forty 
dollars  each;  thii*teen  assistant  messengers,  at  seven  hun- 
dred and  twenty  dollars  each;  fifteen  unskilled  laborers,  at 
seven  hundred  and  twenty  dollars  each;  thirty-five  char- 
women, at  two  hundred  and  forty  dollars  each;  in  all,  six 
hundred  and  eighty -five  thousand  eight  hundred  and  sixty 
dollars. 

''For  special  agents  to  secure  information  for  special 
reports,  and  expenses  of  the  same  one  hundred  and  sixty 
thousand  dollars. 

''For  rental  of  quarters,  twenty-six  thousand  six  hundred 
dollars. 

"For  stationery,  ten  thousand  dollars. 

"For  furniture,  cai-pet**,  ice,  lumber,  hardware,  dry 
goods,  advertising,  telegraphing,  expressage,  horses  and 
wagons,  feed  for  and  shoeing  of  horses,  diagrams,  awnings, 
shelvings,  file  cases,  file  holders,  office  furniture,  fuel,  light, 
and  other  absolutely  necessary  expenses,  fifteen  thousand 
dollars.  ^    , 

"For  purchase  of  law  books,  books  of  refe retire,  period- 
icals, and  manuscript  investigation  of  census  work  in  other 
countries,  five  thousand  dollars. 

"For  transcript  of  registration  records,  fourteen  thou- 
sand dollars. 

"For  rent  of  tabulating  machines,  ten  thousand  dollars." 

This  act,  it  will  })e  observed,  besides  providing  for  the 
salaries  of  those  employees  in  the  permanent  Census  Office 
whose  number  is  particularly  set  forth  in  section  4  of  the 
act  of  March  6, 1902,  creating  that  office,  specifies  the  exact 
number  of  that  larg(^  class  of  employees  below  "class  two" 
whose  appointment  by  the  section  referred  to  had  been  com- 
mitted to  the  discretion  of  the  appointing  power.     The  act 
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also  appropriates  a  certain  amount  for  the  employment  of 
special  agents  and  for  the  rental  of  quarters  and  other 
expenses  of  the  office. 

The  question  suggested,  therefore,  and  about  which  doubt 
has  arisen,  is  whether  the  authority  of  the  Director  of  the 
Census  to  employ  assistance  and  incur  expenses  is  controlled 
and  determined  by  the  provisions  of  this  act.  Undoubtedly 
that  would  be  the  fact  if  there  had  been  no  further  legisla- 
tion by  Congress  on  the  subject.  But  although  Congress, 
by  requiring  an  estimate  in  detail  to  be  submitted  for  the 
expenses  of  the  permanent  Census  Office  for  the  fiscal  year 
1904  and  annually  thereafter,  and  by  making  specific  appro- 
priations for  such  expenses  based  upon  that  estimate,  evi- 
dently intended  to  limit  and  restrict  the  powers  conferred 
upon  the  Director  by  the  act  of  March  6,  1902,  still  the 
proviso  in  the  subsequent  act  of  March  3,  1903,  amounts  to 
a  modification  of  that  intention  so  far  as  the  fiscal  year  1904 
is  concerned;  for  that  proviso,  which  seems  susceptible  of 
but  one  construction,  makes  the  unexpended  balance  of  the 
appropriation  therein  referred  to  available  for  all  the  pur- 
poses authorized  by  the  act  creating  the  permanent  Census 
Office.  The  authority  conferred  upon  the  Director  by  the 
act  of  March  6,  1902,  is  necessarily  dependent  for  its  exer- 
cise upon  the  action  of  Congress  in  appropriating  money 
therefor;  but  a  failure  to  appropriate  or  a  limited  appro- 
priation does  not  repeal  the  grant  in  whole  or  in  part.  The 
authority  still  exists,  and  may  be  exercised,  whenever  provi- 
sion is  made  therefor:  and  even  if  it  could  be  said  to  be 
repealed  by  the  terms  of  one  appropriation  (though  the  act 
of  February  25,  1903,  contains  no  intimation  to  that  effect) 
it  might,  of  course,  be  subsequently  reenacted. 

The  action  of  Congress  in  making  the  unexpended  bal- 
ance referred  to  by  the  proviso  in  the  act  of  March  3, 1903, 
available  for  census  purposes  appears  to  have  been  prompted 
by  the  fact,  stated  in  the  letter  of  the  Director,  that  a  good 
deal  of  census  work  was  then  in  progress  or  contemplation 
which  was  not  and  could  not  have  been  foreseen  when  his 
predecessor  made  his  estimate  of  the  force  that  would  be 
needed  for  the  ensuing  j'^ear,  upon  which  the  appropriations 
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made  by  the  act  of  February  25,  1903,  were  based.  *'As  a 
result  of  these  conditions,"- he  adds,  ''the  services  of  all  the 
employees  whose  names  are  now  on  the  rolls  could  be  util- 
ized to  advantage  for  some  time  to  come,  and  perhaps  dur- 
ing the  entire  fiscal  year,  in  view  of  the  President's  procla- 
mation imposing  upon  this  office  the  work  of  compiling  the 
Philippine  census  returns  and  of  the  additional  statistical 
work  which  is  to  be  transferred  to  this  office  under  the  pro- 
visions of  the  act  establishing  the  Department  of  Commerce 
and  Labor." 

By  the  second  clause  of  the  proviso  in  question  the  unex- 
pended balance  referred  to  in  the  first  clause  is  expressly 
made  available  for  the  Philippine  census  work  referred  to 
in  the  proclamation  of  the  President  to  which  the  Director 
alludes.  The  first  clause  would  therefore  be  meaningless 
unless  it  referred  to  and  authorized  other  expenditures. 

I  accordingly  answer  your  question  to  the  effect  that  the 
unexpended  balance  of  the  census  appropriation  referred  to 
by  the  proviso  in  the  act  of  March  3,  1903,  is  available  for 
census  purposes,  notwithstanding  the  specific  appropria- 
tions made  therefor  by  the  act  of  February  25,  1903. 
Respectfully, 

W.  A.  DAY, 
Assistant  to  the  Attorney-  General. 

Approved: 

P.  C.  KNOX. 

The  Secretary  of  the  Interior. 


IMMIGRATION    LAWS— CHINESE    EXCLUSION— CONTAGIOUS 

DISEASE. 

A  Chinese  person  suffering  from  a  dangerous  contagious  disease  belongs 
to  one  of  the  classes  of  aliens  which  should  be  excluded  from  the 
United  States  under  the  provisions  of  the  immigration  act  of  March  3, 
1903  (32  Stat,  1213). 

The  object  of  the  proviso  in  section  36  of  the  above-named  act  waa  to 
prevent  a  misinterpretation  of  the  repealing  clause  in  that  section,  and 
to  forestall  any  attempt  to  secure  the  admission  of  Chinese  theretofore 
prohibited,  from  entering  the  United  States  under  a  claim  that  this 
act  was  intended  to  contain  all  provisions  regulating  the  immigration 
of  aliens,  and  that  it  expressly  repealed  the  Chinese-exclusion  laws. 
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Department  of  Justice, 

June  H,  190S. 

Sir:  1  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  June  11,  1903,  wherein  you  request  an 
expression  of  my  views  as  to  the  applicability  to  persons 
of  Chinese  descent  of  '^An  act  to  regulate  the  immigration 
of  aliens  into  the  United  States,"  passed  by  the  Congress 
and  approved  March  3,  1908. 

It  appears  from  your  communication  and  the  papers  there- 
with submitted,  that  one  Wong  Joe  Jun,  a  Chinese  passenger 
on  the  steamship  Siberia^  arrived  at  the  port  of  San  Fran- 
cisco May  15,  1903,  and  applied  to  the  collector  of  customs 
for  landing  on  the  ground  that  he  is  the  minor  son  of  a 
Chinese  merchant  domiciled,  resident,  and  engaged  in  busi- 
ness in  San  Francisco;  that  shortly  after  his  arrival  the 
applicant  was  examined  by  a  medical  oflScer  of  the  Marine- 
Hospital  Service,  who  certified  that  he  was  afflicted  with 
trachoma,  a  dangerous  contagious  disease;  that  a  board  of 
special  inquiry,  convened  under  the  general  immigration 
law,  approved  March  3, 1903,  likewise  decided  the  applicant 
was  afflicted  with  such  disease  and  was,  therefore,  not 
entitled  to  admission  into  the  United  States  under  the  pro- 
visions of  said  act,  and  that  he  was  thereupon  ordered 
deported. 

The  primary  object  of  the  act  in  question  is  to  exclude 
from  the  United  States  aliens,  irrespective  of  their  rank  or 
pursuit,  whose  presence  would  be  dangerous  to  the  public 
welfare;  and  to  this  end  stringent  regulations  are  provided. 
Its  general  terms  and  purposes  include  all  aliens  whose  dis- 
abilities bring  them  within  the  classes  of  undesirables 
therein  specified,  and,  unless  excluded  from  its  operation 
by  the  proviso  contained  in  section  36,  persons  of  Chinese 
descent  are  clearly  within  its  provisions  and  must  be  treated 
as  other  aliens. 

Section  36  is  as  follows: 

"  That  all  acts  and  parts  of  acts  inconsistent  with  this  act 
are  hereby  repealed:  Pravided^  That  this  act  shall  not  l)e 
construed  to  repeal,  alter,  or  amend  existing  laws  relating 
to  the  immigration  or  exclusion  of  Chinese  persons  or  per- 
sons of  Chinese  descent." 
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One  of  the  classes  of  persons  intended  to  be  excluded  from 
the  United  States  by  this  act  is  composed  of  "  aliens  afflicted 
with  a  loathsome  or  with  a  dangerous  contagious  disease." 
There  is  nothing  in  the  laws  specially  relating  to  the  immi- 
gration of  Chinese  persons  providing  for  the  exclusion  of  a 
merchant  or  member  of  any  other  excepted  clq^s,  although 
he  may  be  suffering  from  a  loathsome  or  dangerous  conta- 
gious disease;  and  unless  the  act  now  under  consideration  is 
applicable  to  him,  such  person  may  enter  the  United  States 
with  impunity  and  the  public  must  suffer  the  consequences. 
I  can  see  no  valid  reason  for  concluding  that  the  Congress 
intended,  by  the  proviso  in  question,  to  imperil  the  public 
safety  by  allowing  a  diseased  person,  because  of  his  Chinese 
descent,  to  enter,  when  the  very  law  in  which  this  proviso 
appears  has,  as  one  of  its  special  purposes,  the  further  and 
more  effective  protection  of  the  public  from  the  evil  conse- 
quences to  be  expected  as  a  result  of  the  presence  of  one  so 
afflicted,  and  to  this  end  prescribed  his  exclusion.  The  his- 
tory of  our  laws  relating  to  Chinese  immigration  forbids 
the  conclusion  that  the  coming  of  any  persons  of  that  nation 
into  the  United  States  was  regarded  as  more  to  be  desired 
than  that  of  other  aliens,  or  that  special  favors  were  intended 
to  be  shown  them. 

To  admit  a  Chinaman  known  to  be  suffering  from  a  con- 
tagious disease,  when  another  alien  not  so  descended  would 
be  excluded  because  afflicted  with  the  same  disease,  would 
to  that  extent  defeat  the  legislative  intent  made  clear  by  the 
terms  of  the  act  and  apparently  lead  to  unjust  and  unex- 
pected results.  "Nothing  is  better  settled  than  that  stat- 
utes should  receive  a  sensible  construction,  such  as  will 
effectuate  the  legislative  intention  and,  if  possible,  so  as 
to  avoid  an  unjust  and  absurd  conclusion."  (Zaw  Ow  Bew 
v.   U.  .S.,144U.  S.,47.) 

I  am  unable  to  conclude  that  the  proviso  in  section  36, 
above  quoted,  was  intended  to  entirely  prohibit  the  applica- 
tion of  said  act  to  persons  of  Chinese  descent.  The  object 
of  this  proviso,  I  think,  was  to  prevent  a  misinterpretation 
of  the  repealing  clause  in  the  same  section  and  to  forestall 
any  attempt  to  secure  the  admission  of  Chinese  theretofore 
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prohibited,  from  entering  the  United  States  under  a  claim 
that  this  act  alone  was  intended  to  contain  all  provisions 
regulating  the  immigration  of  all  aliens  and  expressly  re- 
pealed all  laws  in  conflict  therewith — the  Chinese-exclusion 
laws  among  them.  The  language  of  this  proviso  is  radically 
different  from  ''that  this  act  shall  not  apply  to  Chinese  per- 
sons," the  teiTns  used  in  the  act  of  March  3,  1893,  and  this 
change  in  language  is  indicative  of  a  like  change  of  purpose. 

I  therefore  advise  you  that  Wong  Joe  Jun,  the  applicant 
for  admission,  if  found  to  be  suffering  from  a  dangerous 
contagious  disease  in  the  way  specified  in  the  act,  belongs  to 
one  of  the  classes  of  aliens  which  should  be  excluded  from 
the  United  States  under  the  terms  and  provisions  of  the  act 
of  March  3,  1903,  regulating  immigration. 

I  return  herewith  the  inclosures  of  your  letter,  as  re- 
quested. 

.  Very  respectfully, 

P.  C.  KNOX. 

The  Secretary  op  the  Treasury. 


RANK  AND  PAY  OF  RETIRED  OFFICERS  OF  THE  MARINE 

CORPS. 

Section  11  of  the  act  of  March  3,  1899  (30  Stat.,  1007),  which  fixes  the 
rank  and  pay  of  retired  ofl&cers  of  the  Navy,  does  not  apply  to  officers 
of  the  Marine  Corps. 

Department  of  Justice, 

June  'J6\  1903. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  June  23,  1903. 

It  appears  that  Col.  James  Forney,  of  the  U.  S.  Marine 
Corps,  has  made  application  to  the  President  to  be  placed 
on  the  retired  list  of  such  corps  with  the  rank  of  brigadier- 
general,  in  accordance  with  the  provisions  of  section  11  of 
"An  act  to  reorganize  and  increase  the  efficiency  of  the  per- 
sonnel of  the  Navy  and  Marine  Corps  of  the  United  States," 
approved  March  3, 1899.  He  represents  that  he  has  served 
continuously  in  said  corps  since  March  1, 1861,  and  that  his 
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record  is  a  creditable  one.  For  your  guidance  in  disposing 
of  this  application  you  ask  my  opinion  as  to  whether  section 
11  of  the  act  referred  to  applies  to  officers  of  the  Marine 
Corps. 

The  act  of  March  3,  1899  (30  Stat.,  1007),  was  evidently 
drafted  with  care  and  with  a  clear  understanding  of  the  dis- 
tinctions between  the  Navy  and  the  Marine  Corps.  The 
first  seventeen  sections,  in  definite  terms,  apply  to  the  Navy; 
then  follow  the  sections  which,  with  equal  exactness,  apply 
to  the  Marine  Corps.  These  two  arms  of  the  service  are 
recognized  and  treated  throughout  the  entire  statute  as 
separate  and  distinct,  and  for  each  of  them  appropriate  pro- 
vision is  made. 

Section  11  reads: 

"That  any  officer  of  the  Navy,  with  a  creditable  record, 
who  served  during  the  civil  war,  shall,  when  retired,  be 
retired  with  the  rank  and  three-fourths  the  sea  pay  of  the 
next  higher  grade." 

The  intention  of  the  Congress,  as  expressed  in  the  lan- 
guage of  the  act,  must  guide  in  its  interpretation.  The 
mere  fact  that  one  set  of  officers,  not  mentioned,  are  as  mer- 
itorious as.  those  expressly  provided  for,  can  not  justify  a 
construction  liberal  enough  to  give  to  the  former  benefits 
granted  in  clear  terms  only  to  the  latter. 

The  unambiguous  language  of  section  11  makes  it  apply 
only  to  officers  of  the  Nav}',  and  there  is  nothing  within  the 
entire  act  which  in  any  way  indicates  that  any  officer  not  in 
the  Navy  was  intended  to  be  included  within  the  provisions 
of  such  section. 

I  am  therefore  of  the  opinion  that  section  11  does  not 
apply  to  officers  of  the  Marine  Corps,  and  have  the  honor  to 
so  advise  you. 

I  return  herewith  the  inclosures  contained  in  your  letter. 
Respectfully, 

P.  C.  KNOX. 

The  Secketaby  of  the  Navy. 
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[Bee  alBO  Index  to  Subjects,  p.  xlli.] 

AIiIENS. 

Sight  of  Matter  of  Foroign  Vet tel  to  Bhackol  Alton  in  Port  of  tho 
United  Btatei . — ^The  master  of  a  foreign  veesel  has  a  right,  under 
the  laws  of  the  United  States,  to  put  in  irons  an  alien  on  board 
his  ship  who  is  not  allowed  by  law  to  enter  the  United  States, 
in  order  to  prevent  such  person  from  unlawfully  landing;  but 
this  may  be  done  only  in  exceptional  cases  and  where  nothing 
less  will  prevent  the  landing  of  such  person.    631. 

AlilEK  CONTBACT  LABOB  LAWS.     See  Chinese,  13, 15. 

AMEBICAN  ABTIST.     See  CutrroMs  Laws,  15. 

AMEBICAN  EPHBMEBIS  AND  NAT7TICAL  ALMANAC. 

Hnmber  of  Copies  Anthoriied  to  be  Printed. — The  Secretary  of  the 
Navy  is  authorized,  under  existing  law,  to  cause  to  be  printed 
2,500  copies  of  the  American  Ephemeris  and  Nautical  Almanac, 
and  3,182  copies  of  ''the  papers  supplementary  thereto;"  and 
of  the  American  Nautical  Almanac,  such  ''additional"  copies 
thereof  as  he  may  determine  necessary  "for  the  public  service 
and  for  sale  to  navigators  and  others."    663. 

AMEBICAN    NAX7TICAL    ALMANAC.     See   American   Ephem- 
eris AND  Nautical  Almanac. 

APPOINTMENT.     See  Army  Officers,  i,  6;  Prbbident,  1. 

APPBAISEB  OF  CUSTOMS  AT  PITTSBT7BO,  PA. 

Revival  of  the  Office. — The  office  of  appraiser  of  customs  In  the 
collection  district  of  Pittsbui^,  Pa.,  having  been  abolished  in 
1880  by  the  Secretary  of  the  Treasury,  under  the  authority 
conferred  upon  him  by  section  2653,  Bevifeed  Statutes,  that 
officer  has  no  authority  to  revive  it.  By  abolishing  the  office 
the  Secretary  exhausted  all  his  power  in  the  premises,  and 
Congress  alone  can  re-create  it.    613. 

APPBOPBLA.TIONS. 

Act  of  ICarch  8,  1908  (82  Stat,  1059)— Cental  Office.— The  unex- 
pended balance  of  the  census  appropriation  referred  to  by  the 
proviso  in  the  act  of  March  3,  1903  (32  Stat.,  1059),  is  available 
for  census  purposes,  notwithstanding  the  specific  appropriations 
made  therefor  by  the  act  of  February  26,  1903  (32  Stat,  896). 
699. 
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ABMY  OSTIOEBS. 

1.  Appointment. — Indirect  Dismissal. — Where  A,  an  officer  in  the  mili- 

tary service  of  the  United  States,  was  dismisseii  pursuant  to 
the  sentence  of  a  general  court-martial,  which  court,  as  it 
afterwards  appeared,  had  no  jurisdiction  over  the  officer,  and  B 
was  nominated  to  take  his  place  on  a  certain  date,  '*  vice  A, 
dismissed,"  which  nomination  was  confirmed  by  the  Senate, 
the  appointment  of  B  operated  to  supersede  A,  who  ceased  to 
be  an  officer  after  the  date  on  which  that  appointment  took 
effect.    89. 

2.  Selative  Jnrisdiotion  of   Civil  and    Military  Conrts  in  Philippine 

Islands. — An  officer  in  the  Army  of  the  United  States  who, 
while  operating  in  the  Philippines  during  the  insurrection  in 
those  islands,  and  while  the  government  of  military  occupation 
waa  in  force  therein,  committed  an  offense  against  a  native  of 
those  islands,  was  amenable  only  to  the  laws  of  war,  and  can 
not  be  tried  by  the  civil  courts  of  those  islands  or  of  the  United 
States;  and,  having  left  the  military  ser\'ice,  he  can  not  now  be 
tried  for  the  offense  by  a  military  court.  570. 
8.  Same. — A  conrt-martial  has  no  jurisdiction  over  an  officer  after  he 
haa  left  the  service,  and  a  military  commission  has  no  jurisdic- 
tion to  try  such  officer  now  that  peace  has  been  proclaimed  in 
the  Philippines.     lb, 

4.  Selative  Bank — Promotions. — ^The  mere  promotion  of  two  officers 

in  different  departments  of  the  Army  does  not,  under  sections 
1603  and  1219,  Revised  Statutes,  disturb  their  preexisting  rela- 
tive rank.     74. 

5.  Same. — Section  1219,  Revised  Statutes,  does  not  purport  to  regu- 

late merely  the  relative  rank  of  officers  in  the  same  department  of 
the  Army,  but  is  intended  to  fix  the  relative  rank  of  tlie  various 
officers  of  different  departments  of  the  Army,     lb, 

6.  Same. — There  is  no  warrant,  therefore,  for  holding  that  promo- 

tions are  appointments  where  the  officers  promoted  are  in 
different  departments  of  the  Marine  Corps,  but  are  not  appoint- 
ments where  they  are  in  the  same  department     lb, 

ASSAY.     See  Customs  Laws,  23,  24. 

ATTOBNET-OENEKAIi.— OPINIONS. 

1.  Hypothetioal  duestions — duestions  involving  Discretion  and  Judg- 

ment.— The  Attorney-General  declines  to  express  an  opinion 
upon  the  (juestion  whether  the  Postmaster-General  should  enter 
into  a  contract  with  the  Return  Postage  Clearing  Company  for 
the  institution  of  the  **  reply  envelope  and  postal  card"  scheme, 
for  the  reason  that  the  question  is  hypothetical  in  its  nature 
and  involves  considerations  of  administrative  discretion  and 
judgment,  and  of  practicability  and  advisability,  which  must 
V)e  determined  solely  by  the  Postmaster-General.     118. 

2.  Matters  for  Judicial  and  not  Executive  Determination. — The  Attor- 

ney-General can  not  properly  pass  upon  the  question  whether 
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ATTOBKET-OENERAIi.— OPINIONS— Continue<l. 

the  courts  in  thiH  country  have  authority  to  execute  letters 
rogatory  issued  out  of  the  German  patent  office,  as  that  is  a 
matter  for  judicial  and  not  for  executive  dctennination.  69. 
8.  Payments  oat  of  the  Treaiary. — It  is  not  deemed  necessary  or 
desirable  for  the  Attorney-Creneral  to  expre<«  an  opinion  upon 
the  question  of  granting  extra  compensation  in  lieu  of  annual 
leave  to  certain  former  employees  of  the  Census  Office,  under  a 
proviso  to  the  deficiency  appropriation  act  of  June  30,  1902  (32 
Stat.,  571),  that  being  a  matter  relating  solely  to  payments  out 
of  the  Treasury.  By  section  8  of  the  act  of  July  31,  1894  (28 
Stat,  208),  it  is  made  the  duty  of  the  Comptroller  of  the  Treas- 
ury to  determine  such  questions.     85. 

4.  Same — ^Power  of  Sefand. — The  Comptroller  of  the  Treasury,  rather 

than  the  Attorney-General,  should  pass  upon  the  question  of 
the  power  of  refund  and  payment  out  of  the  Treasury  of  duty 
overpaid  on  an  importation  of  merchamlise.  Opinions  of  March 
26,  1901  (23  Opin.,  431),  and  July  20,  1901  (23  Opin.,  468), 
followed.    553. 

5.  Qaeftion    not    Predioated    npon    a    Case    Aotnally    Arising. — The 

Attorney-General  declines  to  express  an  opinion  upon  the  ques- 
tion whether  the  joint  resolution  of  July  1,  1902  (32  Stat,  750), 
construing  the  pension  act  of  June  27,  1890  (26  Stat,  182),  has 
any  retroactive  force,  for  the  reason  that  the  question  is  not 
predicated  upon  an  actual  case  arising  in  the  Interior  Depart- 
ment, and  for  the  further  reason  that  that  Department  has  an 
officer  clothed  with  authority  to  determine  questions  of  that 
nature  in  the  first  instance,  coming  up  on  appeal  from  the  Pen- 
sion Bureau.    556. 

6.  Same. — The  settled  policy  of  the  Department  is  that  no  opinion 

should  be  rendered  upon  any  question  of  law  unless  it  is  spe- 
cifically formulated  in  a  case  actually  arising  in  the  administra- 
tion of  a  Department,  and  accompanieil  by  a  statement  or  finding 
of  the  facts  involved.  59. 
r.  dneition  Committed  to  Jndioial  Seview. — Nor  will  the  Department 
consider  any  question  committed  to  judicial  review.  To  do  so 
might  bring  it  into  conflict  with  a  judicial  tribunal,     lb. 

8.  The  conolniioni  of  a  Federal  conrt,  until  reversed  by  a  higher  court, 

are  binding  upon  the  Attorney-General.     Ih. 

9.  Qneition  onoe  Definitely  Answered. — The  principle  announced  in 

the  opinion  of  Attorney-General  Olney  (21  Opin.,  23),  that  **a 
question  once  definitely  answered  by  a  former  Attorney-General 
and  left  at  rest  for  a  long  term  of  years  should  h%  reconsidered 
only  in  a  very  exceptional  case,"  concurred  in.  53. 
10.  Statement  of  Faots  mnit  Accompany  Seqnest. — It  is  the  invariable 
rule  of  the  Department  of  Justice  to  decline  to  give  an  opinion 
except  when  the  request  is  accompanied  by  a  statement  or  finding 
of  the  facts  involved.     102. 
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ATTOBNEY'S  FEES.     See  Loyal  Creek  Claims. 
BILLS  OF  LADnfO.     See  Internal  Revenue,  5. 
BOWMAN  ACT.     See  Clatms,  2. 
CAMEL'S  HAIB  NOILS.     See  Customs  Laws,  8. 
CENSUS  OFFICE. 

1.  Appropriation  aet  of  ICarch  8,  1908  (82  Stat,  1069).— The  unex- 

pended balance  of  the  census  appropriation  referred  to  by  the 
proviso  in  the  act  of  March  3,  1903  (32  Stat,  1059),  is  available 
for  census  purposes,  notwithstanding  the  specific  appropriations 
made  therefor  by  the  act  of  February  25,  1903  (.32  Stat.,  896). 
699. 

2.  Employment  of   Honorably  Diicharged   Soldiers. — The   preference 

given  honorably  dischai^ged  soldiers  of  the  United  States  by  sec- 
tion 5  of  the  act  of  March  6,  1902  (32  Stat,  51),  in  the  matter 
of  employment  in  the  Permanent  Census  Office,  is  not  absolute 
and  regardless  of  qualifications.  Such  preference  is  to  be  given 
if  the  person  is  equally  qualified;  but  the  appointing  power  still 
retains  and  must  exercise  its  discretion  and  judgment  in  deter- 
mining the  fitness  for  the  required  work  of  the  persons  to  be 
selected  and  retained.  64. 
8.  Same — Standard  of  Fitneii. — To  this  end  the  Director  of  the  Census 
may  Q.T.  a  reasonable  standard  of  fitness,  and  guard  it  by  reason- 
able r^ilations  intended  and  calculated  to  secure  an  efi&cient 
permanent  force.  Such  regulations  may  relate  to  age,  experi- 
ence, rating,  proposed  time  of  service,  etc.     Ih, 

4.  Same. — ^The  preference  given  by  the  statute  is  one  with  respect  to 

the  place  sought  or  held;  but  if  a  person  of  the  preferred  class 
fails  to  secure  the  place  he  seeks,  or  to  retain  the  one  he  has, 
there  is  no  obligation  on  the  appointing  power  to  create  a  va- 
cancy by  dismissing  an  eflicient  employee  to  give  him  another 
chance.     Ih. 

5.  Special  Agents. — The  Director  of  the  Census  is  authorised,  under 

section  7  of  the  act  of  March  6,  1902  (32  Stat,  51),  to  employ 
special  agents  temporarily  in  the  Census  Office  at  Washington 
upon  special  work  not  clerical  in  its  nature.     78. 

6.  Same. — The  words  **all  employees  of  the  Census  Office"  in  sec- 

tion 5  of  the  above-named  act  can  not  be  held  to  apply  to  spe- 
cial agents  or  other  field  employees  who  may  be  temporarily 
assigned  to  service  in  the  Census  Office.     Ih. 
CEBTIFICATE  OF  MEBIT. 

1.  Enlisted  Man — Military  Service. — The  President  may  grant  a  cer- 
tificate of  merit  to  an  enlisted  man  of  the  Army  who  has  dis- 
tinguished himself  in  the  service  and  is  recommended  for  such 
certificate  by  the  commanding  officer  of  his  regiment  or  by  the 
chief  of  the  corps  to  which  he  belongs,  notwithstanding  the  fact 
that  he  is  not  in  the  military  service  at  the  time  his  case  reaches 
the  President  for  consideration,  and,  if  granted  the  certificate, 
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CEBTIFIOATE  OF  MEBIT— Continued. 

will  be  entitled  to  additional 'pay  for  the  period  intervening 
between  the  date  of  such  nervice  and  the  date  of  his  discharge 
from  the  military  service;  but  the  President  can  not  grant  a 
certificate  of  merit  if  the  recommendation  therefor  by  the  com- 
manding officer  or  chief  of  his  corps  was  made  after  the  enlisted 
man  was  discharged  from  the  military  8erv'i<*e.  127. 
2.  Enliited  MeB  of  the  Karine  Corps.— Section  1216,  Revised  Statutes, 
as  amended  (act  of  March  29,  1892,  27  Stat,  12),  which  em- 
powers the  President  to  grant  a  certificate  of  merit  \a)  an  enlisted 
man  of  the  Army  who  has  distinguished  himself  in  the  service 
and  has  been  recommended  therefor  by  the  commanding  officer 
of  the  regiment  or  the  chief  of  the  corps  to  whiiih  such  man 
belongs,  applies  only  to  enlisted  men  of  the  Army,  and  not  to 
members  of  the  U.  S.  Marine  Corjps  who  have  been  similarly 
commended.    579. 

CESSIONS  OF  LAin)  TO  THE  T7NITED  STATES.     See  State 
Cessions  op  Land  to  the  United  States. 

CHIEF  CIjEBX  of  WAB  DEPABTMENT.     See  War  Depabt- 

MENT,  1,  2. 

CHIEF  OFFICEB  OF  CTTSTOMS.     See  Customs  Laws,  22. 

CHINA.     See  Military  Supplies. 

CHINESE. 

1.  Agents  Appointed  by  Beoretary  of  the  Treaenry  to  Aid  in  Enforcing 

Chinese  Exclnsion  Laws. — Section  2  of  the  act  of  April  29,  1902 
(32  Stat.,  176),  which  empowers  the  Secretary  of  the  Treasury, 
with  the  approval  of  the  President,  to  appoint  such  agents  Sfl  he 
may  deem  necessary  for  the  efficient  execution  of  the  Chines^* 
treaty  and  Chinese  exclusion  laws,  does  not  repeal  by  implica- 
tion the  provisions  of  the  various  previous  acts  in  relation  to  the 
exclusion  of  Chinese,  vesting  in  the  collector  of  customs  and  his 
deputies  the  power  to  enforce  the  provisions  of  those  laws,  but 
is  to  be  regarded  as  additional  legislation  on  the  subject  and  in 
harmony  therewith.    561. 

2.  Same. — The  agents  to  be  appointed  by  the  Secretary  of  the  Treas- 

ury under  the  alx)ve-named  act  are  not  to  supersede  the  col- 
lectors in  the  performance  of  their  duties  regarding  the  admission 
of  Chinese,  but  constitute  an  additional  force  to  act  in  coopera^ 
tion  with  them  in  securing  an  effective  enforcement  of  the  law. 
76. 

3.  Immigration  Laws — Dangerous  Contagions  Diseases. — A  Chinese  per- 

son suffering  from  a  dangerous  contagious  disease  belongs  to  one 
of  the  classes  of  aliens  which  should  be  excluded  from  the  United 
States  under  the  provisions  of  the  immigration  act  of  March  3, 
1903  (32  Stat,  1213).     706. 

4.  Same. — The  object  of  the  proviso  in  section  36  of  the  above-named 

act  was  to  prevent  a  nnninterpretation  of  the  repealing  clause  in 
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CHINESlr— Continued. 

that  sei^tion  and  to  forestall  any  attempt  to  secure  the  admission 
of  Chinese  theretofore  prohibited  from  entering  the  United 
States  under  a  claim  that  this  act  was  intended  to  contain  all 
provisions  regulating  the  immigration  of  aliens,  and  that  it 
expressly  repealeil  the  Chinese  exclusion  laws.  Ih, 
6.  Setuming  Segiitered  Chineie  Laborer. — Circular  Ho.  52,  Bureau  of 
Immigration,  Treasury  Department,  issued  May  10, 1902,  providing 
that  duly  r^stered  Chinese  laborers  seeking  admission  to  the 
United  States  after  temporary  absence  under  Article  II  of  the 
treaty  of  1894  between  the  United  States  and  China  must  prove 
that  some  one  of  the  conditions  mentioned  in  that  article  exists 
at  the  time  of  application  for  readmission,  is  warranted  both  by 
the  treaty  with  China  and  by  the  existing  laws  of  the  United 
States.    91. 

6.  Same.  The  facts  which  entitle  such  Chinese  laborer  to  return  to 

this  country  must  exist  not  only  at  the  time  of  his  departure 
but  also  at  the  time  of  his  return,  and  this  notwithstanding  the 
fact  that  he  has  obtained  a  return  certificate.     lb. 

7.  Same — Debts  "Fending  Settlement" — An  open  book  account  of 

over  11,000  of  a  registered  Chinese  laborer  seeking  to  return  to 
this  country,  with  a  Chinese  debtor,  the  existence  of  which 
account  has  been  established,  is  one  "pending  settlement" 
under  Article  II  of  the  treaty  with  China  of  December  8,  1894 
(28  Stat.,  1210),  and  is  one  "unascertained  and  unsettled" 
within  the  meaning  of  section  6  of  the  act  of  September  13, 
1888  (25  Stat,  476).     637. 

8.  Same. — The  term  "pending  settlement"  may  mean  more  than 

"pending  payment;"  it  may  include  ascertainment.  The 
word  "settlement"  in  legal  use  embraces  both  ideas — the  idea 
of  discharging  ofi  obligation  by  payment,  and  the  idea  of  arriv- 
ing at  its  amount  by  ascertainment  and  adjustment.     Ih. 

9.  Return  Certificate. — A  Chinese  person  possessing  a  "certificate  of 

residence"  as  a  person  other  than  a  laborer,  issued  to  him 
under  the  provisions  of  the  act  of  May  5,  1892  (27  Stat,  25),  is 
not  entitle<l  thereby  to  the  "return  certificate"  provided  for  in 
Article  II  of  the  treaty  with  China  of  December  8, 1894  (28  Stat, 
1210) ,  as  that  article  applies  only  to  registered  Chinese  laborers. 
132. 

10.  Same.— The  act  of  April  29,  1902  (32  Stat,  176),  extending  the 

provisions  of  the  Chinofse  exchision  laws,  and  expressly  reenact- 
ing  section  7  of  the  act  of  September  13,  1888  (25  Stat,  477), 
continued  existing  laws  only  "so  far  as  the  same  are  not  incon- 
sistent with  treaty  o])ligationH."     544. 

11.  Same — Certificate  of  Disability. — As  heretofore  held  by  this  Depart- 

ment (21  Opin.,  357;  23  Opin.,  545),  Article  II  of  the  treaty 
with  China  of  1894  displaceil  the  provisions  of  section  7  of  the 
act  of  1888  with  regard   to  the  certificate  of  disability  which 
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must  be  presented  by  a  registered  Chinese  laborer  returning  to 
the  United  States  after  an  absence  of  more  than  one  year.     Ih. 

12.  '^t93iMt%t  of  GhinMe  Crew  in  Port  of  the  Vnited  States. — A  Chinese 
crew  which  shipped  at  Hongkong  on  a  vessel  belonging  to  a 
company  chartere<l  under  the  laws  of  the  United  States,  for  a 
trip  to  San  Francisco  and  return  by  the  same  vessel  or  any 
other  vessel  belonging  to  that  company,  which  crew,  owing  to 
an  accident  to  the  ship,  was  brought  to  San  Francisco  on  a  ves- 
sel belonging  to  a  different  company,  may  be  transferred  to 
another  vessel  substituted  for  the  one  injured,  after  having 
duly  signed  for  that  service  before  a  United  States  shipping 
commissioner.     111. 

18.  Bame. — Such  transfer  would  not  be  a  violation  of  the  alien  con- 
tract labor  laws.     lb, 

14.  Bame. — ^The  landing  of  the  erew,  temporarily,  for  the  purpose  of 

transfer,  would  not  violate  the  treaty  with  China  and  the  laws 
of  the  United  States  in  relation  to  the  exclusion  of  Chinese.    Ih, 

15.  Same. — The  Chinese  exclusion  laws  and  the  alien  contract  labor 

laws  have  no  application  to  seamen  who,  in  good  faith,  are 
engaged  in  navigation,  and  who  are  temporarily  within  a  port 
of  the  United  States  for  that  purpose.  The  transfer  of  the 
Chinese  crew  of  the  Danish  steamer  Arab  to  the  Danish  steamer 
Stanley  Dollar j  and  of  a  Chinese  crew  from  a  vessel  of  the  Pacific 
Mail  Steamship  Line  to  the  steamer  Siberia^  of  the  same  line, 
under  the  conditions  named,  would  not  involve  a  violation  of 
either  of  those  laws.    553. 

16.  Head  Tax — Trani-shipment  in  Port  of  the  United  Btatei. — The  mere 

transfer  from  one  vessel  to  another  in  a  port  of  the  United  States, 
of  alien  Chinese  passengers  en  route  to  their  destination  in  a  for- 
eign country,  does  not  subject  such  persons  to  the  payment  of 
the  "head  tax"  or  duty  prescribed  by  section  1  of  the  act  of 
August  3,  1882  (22  Stat.,  214),  as  amended  by  the  act  of  August 
18,  1894  (28  Stat,  391).     590. 

OHOOTAW  INDIANS.     See  Indians. 

CmZENSHIF. 

Amerioan  Artist — Citiien  of  Porto  Bico. — A  native  Porto  Rican,  an 
artist  by  profession,  although  temporarily  living  in  France  on 
the  11th  day  of  April,  1899,  is,  under  section  7  of  the  act  of  April 
12,  1900  (31  Stat.,  79),  a  citizen  of  Porto  Rico,  and,  as  such,  is 
an  American  artist,  whose  paintings  upon  importation  into  the 
United  States  are  entitled  to  the  privileges  provided  in  paragraph 
703  of  the  tariff  act  of  July  24,  1897  (:K)  Stat.,  203).     40. 

CIVLL  SEBVICE. 

1.  Department  of  Btate — ** Temporary  Typewriter!  and  Btenogra- 
pheri." — Section  3  of  the  legislative,  executive,  and  judicial 
appropriation  act  of  April.  28,  1902  (32  Stat.,  120,  171),  did  not 
operate  to  place  in  the  classified  service  certain  stenographers 
and  a  laborer  who  had  been  employed  by  the  Department  of 
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State  since  1898  under  succeeding  yearly  appropriationB  pxx)vid- 
ing  $2,000  annually  "for  temporary  typewriters  and  stenogra- 
phers" in  that  Department,  the  same  **to  be  selected  by  the 
Secretary."  95. 
2.  War-Emergenoy  Employee!. — ^That  provision  applied  only  to  war- 
emergency  employees  who  had  been  repeatedly  recognized, 
designated,  and  continued  in  employment  in  yearly  appropria- 
tion acts  as  an  "additional  temporary  force  rendered  necessary 
because  of  increased  work  incident  to  the  war  with  Spain."  lb. 
8.  Transfer  of  Temporary  Clerks  to  Classified  Berviee. — Section  3  of  the 
act  of  April  28,  1902  (32  Stat.,  120,  171),  which  provides  for  the 
transfer  to  the  classified  service  of  the  Government  of  certain 
temporary  positions  which  were  created  to  meet  the  exigencies 
of  the  war  with  Spain,  exempts  from  examination  such  em- 
ployees as  filled  these  positions  at  the  time  of  the  passage  of 
the  act,  and  transfers  the  positions  in  question  to  the  classified 
8ervi(X3.  Subsequent  vacancies  must  be  filled  in  accordance 
with  the  laws  and  regulations  governing  appointments  to  the 
civil  service.     81. 

4.  Seixistatement  of  Temporary  Clerk  to  Position  in  Classified  Service. — 

A  person  formerly  employed  as  a  clerk  in  the  temporary  or 
Spanish  war  force,  who  resigned  September  30,  1901,  can  not, 
by  virtue  of  section  3  of  the  act  of  April  28,  1902  (32  Stat,  120, 
171),  which  transferred  these  temporary  positions  to  the  clas- 
sified service,  be  reinstated  without  examination.     103. 

5.  Same — Bale  9,  Civil-Service  Regulations. — The  question  whether 

such  person  is  eligible  to  be  reinstated  under  rule  9  of  the  Civil- 
Service  Regulations  depends  uyou  the  date  of  the  requisition. 
If  the  position  was  within  the  classified  service  at  the  date  of 
the  requisition,  then  such  person  is  eligible.     Ih, 

6.  Same. — The  word  "may"  in  rule  9  vests  a  discretion  in  the  Com- 

mission. The  question  of  reinstatement  is  one  of  administra- 
tive discretion,  and  is  not  to  be  granteil  except  when  consistent 
with  the  interests  of  the  public  service.     lb. 

7.  Solicitation  of  Political  Contributions  by  Federal  Officers. — The  send- 

ing of  a  circular  letter  by  a  political  committee  to  Federal  oflS- 
cers  and  employees,  soliciting  financial  aid  in  Congressional  or 
State  elections,  upon  or  attached  to  which  appear  the  names  of 
Federal  officers  or  employees,  is  a  violation  of  section  11  of  the 
civil-service  act  (act  of  January  16,  1883;  22  Stat.,  406),  which 
declares  that  no  officer  or  employee  of  the  Government  shall  be 
in  any  manner  concerned  in  soliciting  or  receiving  any  assess- 
ment or  contribution  for  any  political  purpose  whatever  from 
any  officer  or  employee  of  the  United  Stivtes.     133. 

8.  Same. — The  statute  unquestionably  condemns  all  such  circulars 

notwithstanding  the  particular  form  of  words  adopted  in  order 
to  show  a  request  rat.her  than  a  demand  and  to  give  the  responsee 
a  quasi-voluntary  character.     134, 
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OLATHS. 

1.  DiMllowancei  by  Treainry  Department — Conrt  of  Claims. — Where, 

upon  an  appeal  to  the  Comptroller  of  the  Treasury  from  certain 
disallowances  made  by  the  Auditor  for  the  War  Department  in 
the  settlement  of  the  accounts  of  a  disbursing  officer  of  the 
Army,  the  Comptroller  is  unable,  because  of  disputed  questions 
of  fact,  to  determine  the  question  presented,  and  certifies  such 
fact  to  the  Secretary  of  the  Treasury,  the  latter  officer  has  no 
authority,  under  section  1063,  Revised  Statutes,  to  direct  that 
the  matter  be  referred  to  the  Court  of  Claims  for  trial  and 
adjudication,  it  not  being  a  claim  within  the  meaning  of  that 
section.    545. 

2.  Some — Bowman  Act. — In  its  present  status,  it  is  such  a  matter  as  is 

contemplated  by  section  2  of  the  Bowman  Act  (22  Stat.,  485). 
Under  the  latter  section,  provision  is  made  for  advisor^'  action 
only  without  the  entry  of  judgement,  while  by  section  1063, 
Revised  Statutes,  the  court  must  have  jurisdiction  of  the  matter 
so  as  to  be  able  to  render  judgment  therein.     Ih. 

COAIi  CONTBAGT  FOB  POST-OFFICE  DEPASTMENT.  See 
Pobt-Office  Department. 

GOA8TINO  TRADE.     See  Vessels. 

COLLECTOBS  OF  CXTSTOMS.     See  Chinese,  1,  2. 

COMMEBCE.     See  Military  Supplies;  NEUTRALrrv,  3,  4. 

GOMPTBOLLEB  OF  THE  TBEAST7BT.  See  Attorney-General— 
Opinions,  3,  4. 

COMPUIiSOBT  TESTIMONT. 

1.  Licensed  Officer  of  Steam  Vessel. — A  licensed  officer  of  a  steam  ves- 

sel, duly  summoned  to  give  testimony  in  a  hearing  before  a 
board  of  (Jnited  States  local  inspectors  of  steam  vessels,  who 
refuses  to  answer  questions  which  are,  in  the  opinion  of  the 
board,  material  and  proper,  may  be  compelled  to  answer,  under 
the  penalty  of  suspension  or  revocation  of  his  license,  or  other- 
wise.    136. 

2.  Same — Contempt. — A  refusal  on  the  part  of  a  witness  to  answer  a 

proper  question  pertinent  to  the  issue  before  a  court  is  a  con- 
tempt, and  while  this  power  may  not  be  absolute  in  this  special 
tribunal,  which  is  not  given  the  right  to  impose  fines  or 
imprisonment  for  disobedience  to  its  authority,  nevertheless 
the  principle  may  be  invoked  so  far  as  the  special  service  and 
special  discipline  go.  lb. 
8.  Bame — ^May  not  Refuse  to  Answer  on  the  Oronnd  that  it  may  Sulject 
Him  to  a  Penalty. — Such  licensed  officer  when  charged  with  a 
violation  of  section  4449,  Revised  Statutes,  and  on  trial  before 
the  above-named  board  on  such  charge,  has  no  right  to  refuse 
to  answer  a  question  material  to  the  inquiry  upon  the  ground 
that  his  answer  may  subject  him  to  the  penalty  provided  in  that 
section.     lb. 
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4.  Bame. — Bectioii  4449,  SevUed  Statutes,  ii  a  remedial,  not  a  penal, 

Btatnte,  and  the  revocation  of  a  license  as  therein  provided  may 
be  viewed  rather  as  a  remedy  to  insure  better  efficiency  in  the 
Steamboat-Inspection  Service  than  as  a  punishment  for  an 
offense  committed.     Ih. 

5.  Same — ^May  not  Withhold  Information  and  Semain  in  the  Service. — 

Such  licensed  officers  are  engaged  in  a  special  service,  peculiarly 
related  to  the  Government;  they  are  endowed  with  certain 
privileges  and  subject  to  certain  burdens,  and  paramount  con- 
siderations of  the  good  of  the  service  require  that  such  an  officer 
shall  not  be  permitted  to  withhold  any  information  material  to 
an  inquiry  affecting  the  service  and  yet  remain  a  member  of 
that  service.     137. 

CONDEMNATION.     See  Eminent  Domain. 

CONFINEMENT  OF  CONVICT.     See.  Philippine  Islands,  11,  12. 

CONSTITXJTIONAIi  LAW. 

1.  Gifts  ftrom  Prinoe  or  Foreign  State. — The  provision  of  Article  1,  sec- 

tion 9,  clause  9  of  the  Constitution,  which  forbids  the  acceptance, 
without  the  consent  of  Congress,  by  any  person  holding  any  office 
of  profit  or  trust  under  the  United  States,  of  any  "present, 
emolument,  office,  or  title,  of  any  kind  whatever,  from  any 
king,  prince,  or  foreign  state,"  applies  as  well  to  a  titular  prince 
as  to  a  reigning  one;  and  a  simple  remembrance  of  courtesy, 
even  if  merely  a  photograph,  falls  under  the  inclusion  of  **  any 
present  of  any  kind  whatever."     116. 

2.  Same — To    a    Department   of    the   Government — ^This   prohibition 

expressly  relates  to  official  persons,  and  does  not  extend,  under 
the  circumstances  outlined,  to  a  dejiartment  of  the  Government 
or  to  governmental  institutions.     117. 
CONSULS. 

1.  Fees    for    Furnishing    Inspection    Cards — ^Unoffleial    Senriee. — The 

President  may  prescribe  a  fee,  as  provided  by  section  1745, 
Revised  Statutes,  for  the  services  of  a  consul  in  furnishing 
inspection  cards  to  steerage  passengers  on  vessels  destined  to 
the  United  States,  as  reiiuired  by  the  quarantine  r^ulations 
of  April  1,  1903,  but  he  has  no  authority  to  declare  such  a  fee 
unofficial  and  to  permit  the  consul  to  retain  it  as  such.     672. 

2.  Same. — No  servic^e  l)y  a  consul  can  be  unofficial  when  the  appli- 

cant has  a  right  to  demand  it  and  the  consul  no  right  to  refuse 
it.     Ih, 

CONTAGIOUS  DISEASES.     See  Immigration. 

CONTKABAND.     See  Neitrality,  2. 

CONTBACT. 

Dry  Dock — Shoring. — A  contrat^t  for  the  building  of  a  dry  dock  con- 
tained the  provision  that  "the  excavation  shall  be  shored  and 
protected  from  caving  and  injury  in  a  manner  which  shall  b^ 
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safe  and  sufficient,  in  the  opinion  of  the  engineer  in  charge/' 
Ildd:  The  Government  has  a  right  to  require  that  the  land 
adjacent  to  the  excavation,  lying  between  the  dry  dock  and  a 
quay  wall,  be  protecte<l  from  caving  and  injury.    82.     . 
See  aim  Mail  Contract. 

CONTRACT  liABOB.     See  Chinebb,  13,  15. 

GOT7BT  OF  CLAIMS.     .S^^  Claihh,  1. 

G0T7BTS-MABTIAL. 

1.  Jnrisdiotioii  of  Civil  and  Military  Gonrti  in  Trial  of  Officer  for  Murder 

of  Civilian,  Philippine  Iilandi. — An  officer  in  the  Army  of  the 
United  States  who,  while  operating  in  the  Philippines  during 
the  insurrection  in  those  islands,  and  while  the  government  of 
military  occupation  was  in  force  therein,  committed  an  offense 
against  a  native  of  those  islands,  was  amenable  only  to  the  laws 
of  war,  and  can  not  be  tried  by  the  civil  courts  of  those  islands 
or  of  the  United  States;  and,  having  left  the  military  service,  he 
can  not  now  lie  tried  for  the  offense  by  a  military  court.     570. 

2.  Same — Jurisdiction  after  Officer  liai  left  Service. — A  court-martial 

has  no  jurisdiction  over  an  officer  after  he  has  left  the  service, 
and  a  military  commission  has  no  jurisdiction  to  try  such  officer 
now  that  peace  has  been  proclaime<l  in  the  Philippines,     lb. 

CBUISEB  GAIjVESTON.     See  Jurisdiction,  4. 

CTTSTOMS  LAWS. 

1.  Appraiiement  of  Property  Snbject  to  Forfeiture  for  Smuggling,  etc. — 

When  property  subject  to  forfeiture  for  smuggling  or  cognate 
offenses  is  8eize<l,  the  appraisement  should  be  in  accordance 
with  oection  .S074,  Revised  Statutes,  and  not  under  section  13 
of  the  customs  administrative  act  (26  Stat.,  136).     583. 

2.  Smuggling  is  the  actual  passage  of  dutiable  goods  through  the 

lines  of  the  customs-house  without  laying  or  securing  the  pay- 
ment of  the  duties  thereon.     Ih. 

8.  Smuggled  or  Unentered  Ooodi — Condition  of  Beleaee. — The  purpo8t> 
of  the  law  as  to  smuggled  or  unentered  gowls  recjuires  the 
exaction  of  the  so-called  **home  value*'  as  the  condition  of 
release  on  payment  of  the  appraised  value,  but  not  as  implying 
the  assessment  of  duties  on  such  goods,     lb. 

4.  Smuggled  Ooodi  are  to  be  associated  with  Prohibited  Goods  and 
are  not  liable  to  duty.  The  Government  should,  therefore, 
limit  its  action  to  forfeiture  of  the  gowls  and  prosecution  of  the 
offender.    lb. 

6.  Amount  Accepted  in  Lieu  of  Forfeiture  Treated  at  a  Fine  and  not  at  a 
Duty. — Where,  upon  the  seizure  of  smuggleil  or  unentered  goods, 
the  Secretary  of  the  Treasury,  in  the  exercise  of  his  i)ower  to 
remit  fines  and  penalties,  accei)ts  in  lieu  of  forfeiture  the  pay- 
ment of  such  an  amount  as  he  deems  just  and  equitable,  the 
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amount  paid  should  be  treated  as  a  fine  imposed  rather  than  as 
a  duty  collected.  Ih. 
.6.  The  Power  of  the  Beoretary  of  the  Treaeary  to  Belease  and  Bemit 
Fines,  Penalties,  and  Forfeitures  under  sections  3081  and  5293, 
Revised  Statutes,  and  under  sections  17  and  18  of  the  act  of 
June  22,  1874  (18  Stat,  189),  now  subject  to  the  restriction  of 
section  7  of  the  customs  administrative  act  as  amended  (30 
Stat,  212),  relates  only  to  civil  liability  and  consequences 
where  the  value  of  the  property  seized  or  the  amount  of  the 
fine  or  forfeiture  incurred  does  not  exceed  $1,000;  but  does  not 
include  penalties  ** accrued"  or  "incurred"  which  have 
been  "adjudged"  as  part  of  the  punishment  under  an  "indict- 
^  ment"     76. 

7.  Collection  of  Duty  on  Goods  Prohibited  f^om  Entry. — ^The  Treasury 

Department  is  not  required  by  the  statutes  to  levy  and  collect 
duty  or  its  equivalent  on  goods  the  importation  of  which  is 
specifically  and  absolutely  prohibited.    556. 

8.  Drawback — Camers-hair  Noils. — The  separation  of  imported  camel's 

hair  into  "tops"  and  "noils"  by  combing,  for  the  purpose  of 
preparing  the  material  for  manufacture,  does  not  result  in  such 
"noiln"  becoming  a  distinct  manufactured  article  and  entitled 
to  drawback  within  the  meaning  of  section  30  of  the  tariff  act 
of  July  24,  1897  (30  Stat,  211) .     53. 

9.  Same. — The  drawback  law  contemplates  the  manufacture  of  a 

separate  and  complete  article  which  is  not  merely  the  finished 
material  of  a  further  stage.     lb. 

10.  Same — Coal  Imported  and  need  as  Fnel  on  Vessel   Plying  between 

Hew  York  and  Honolulu. — Honolulu  is  a  Pacific  port  of  the 
United  States  within  the  meaning  of  the  tariff  act  of  July  24, 
1897  (30  Stat,  151,  190),  and  coal  imported  into  the  United 
States  which  is  afterwards  used  for  fuel  on  board  a  vessel  pro- 
pelled by  steam  plying  between  the  ports  of  New  York  and 
Honolulu  and  registered  under  the  laws  of  the  United  States,  is 
entitled  to  drawback  under  paragraph  415  of  that  act    6. 

11.  Same — Cotton  Bales — Burlaps. — Imported  burlaps,  on  which  duty 

has  been  paid,  when  used  as  coverings  on  the  so-called 
"round-lap"  bales  of  cotton,  are  not,  when  reexported,  enti- 
tled to  drawback  under  section  30  of  the  tariff  act  of  July  24, 
1897  (30  Stat,  211) ,  for  the  reason  that  the  bale  is  not  an  article 
manufactured  or  produced  within  the  meaning  of  that  section. 
It  is  merely  a  package  of  material  peculiarly  constructed  which 
may  be  resolved  into  covering  and  contents.    575. 

12.  Duties  in  Cases  of  Forfeiture. — Regular  duties  may  be  exacted  on 

an  importation  of  foreign  goods,  noth withstanding  the  goods 
have  been  seized  and  forfeited  for  a  violation  of  section  9  of  the 
customs  administrative  act  of  June  10,  1890  (26  Stat,  135),  and 
the  whole  of  the  proceeds  from  their  sale  applied  to  the  use  of 
the  United  States.    1. 
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18.  Duty  on  Steel  Shaft  Landed  in  United  Statei  for  n«e  on  Foreign 
Vessel. — A  steel  shaft  can  not  be  landed  and  kept  on  the  dock 
of  the  Cunard  Steamship  Company  in  the  United  States,  for 
possible  use  on  the  steamships  Etraria  and  XJmbria  in  case  of 
emergency,  without  payment  of  duty  thereon.    633. 

14.  Free  Entry  of  Philosophical  and  Boientiftc  Apparatus.^— An  instru- 

ment designed  for  the  reproduction  of  artists'  models,  statuary, 
and  decorative  arcliitecture,  imported  for  the  purpose  of  being 
temporarily  exhibited  as  a  philosophical  or  scientific  apparatus 
for  the  promotion  of  industry  in  the  United  States,  and  to  be 
exported  within  six  months  after  its  importation,  may  fairly  be 
regarded  as  a  '^philosophical  or  scientific  apparatus"  within 
the  meaning  of  paragraph  701  of  the  tariff  act  of  July  24,  1897 
(30  Stat.,  203),  and  is  entitled  to  be  admitted  free  of  duty.    28. 

15.  Free  Importation  of  Paintings  of   a  native  Porto  Bican  residing 

abroad. — A  native  Porto  Rican,  an  artist  by  profession,  although 
temporarily  living  in  France  on  the  11th  day  of  April,  1899,  is, 
under  section  7  of  the  act  of  April  12,  1900  (31  Stat.,  79),  a  citi- 
zen of  Porto  Rico,  and,  ^  such,  is  an  American  artist,  whose 
paintings  upon  importation  into  the  United  States  are  entitled 
to  the  privileges  provided  in  paragraph  703  of  the  tariff  act  of 
July  24,  1897  (30  Stat,  203).     40. 

16.  Free  Importation  of  Porto  Bioan  Prodnots. — All  articles  of  Porto 

Rican  origin  exported  from  Porto  Rico  to  foreign  countries 
after  the  passage  of  the  Foraker  act  of  April  12,  1900  (31  Stat., 
77),  may,  since  the  proclamation  of  the  President  on  July  25, 
1901,  doing  away  with  the  15  per  cent  duty  imposed  under  sec- 
tion 3  of  that  act,  be  imported  into  the  United  States  free  of 
duty  under  paragraph  483  of  the  tariff  act  of  July  24,  1897  (30 
Stat.,  195),  provided  the  articles  have  not  been  advanced  in 
value  or  improved  in  condition  by  any  process  of  manufacture 
or  other  means.    55. 

17.  Same — Intemal-Bevenne  Tax. — Such  free    importation  does  not, 

however,  affect  the  question  of  the  payment  of  the  internal- 
revenue  tax  provided  for  in  section  3  of  the  Foraker  act.     lb. 

18.  Free  Importation  of  Tobaoco  Grown  in  Porto  Bico. — Tobacco  grown 

in  Porto  Rico  after  the  cession  of  that  island  to  the  United 
States  and  brought  into  this  country  for  warehousing,  and  after- 
wards exjwrted  to  Canada  and  thence  returned  to  the  United 
States,  is  within  the  benefits  of  paragraph  483  of  the  act  of  July 
24,  1897  (30  Stat.,  195),  but  subject  to  the  intemal-revenue-tax 
provisions  of  section  3  of  the  act  of  April  12, 1900  (31  Stat.,  77). 
612. 

19.  Importation  of  Ooods  Bearing  Foreign  Trade-Mark. — The  importa- 

tion into  the  United  States  of  an  article  bearing  the  genuine 
trade-mark  of  the  maker,  by  an  importer  who  is  not  the  owner 
of  the  trade-mark,  is  not  forbidden  by  section  11  of  the  tariff 
act  of  July  24,  1897  (30  Stat,  207),  although  such  trade-mark 
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haa  been  properly  registered  in  the  United  States  and  all  rights 
thereunder  have  been  transferred  and  belong  to  another  party. 
551. 

20.  Same. — The  purpose  of  that  section  is  twofold — to  protect  the  do- 

mestic manufacturer  against  encroachment  upon  his  trade-mark, 
and  the  public  from  the  imposition  of  imported  articles  assum- 
ing domestic  names.  It  is  the  simulation  or  counterfeit,  and 
not  reality  or  genuineness,  at  which  the  section  is  aimed.    Ih. 

21.  Informer's  Gompeiiiation. — Notwithstanding   the  absence  of   the 

certificate  provided  for  by  section  6  of  the  act  of  June  22,  1874 
(18  Stat.,  186),  the  Secretary  of  the  Treasury  is  authorized, 
under  section  4  of  that  act,  to  award  compensation  to  a  C^adian 
customs  official  who  fumishe^l  information  which  resulted  in  a 
forfeiture  of  certain  diamonds  for  violation  of  section  3082,  Rev. 
Stat.     61. 

22.  Same — '^  Chief  Officer  of  GnstomB." — A  deputy  collector  of  customs, 

with  headquarters  in  the  customs  district  of  Vermont,  but 
stationed  for  serviw  at  Montreal,  Canada,  is  a  "chief  officer  of 
customs"  within  the  meaning  of  section  4  of  the alx>ve-named 
a(!t,  which  authorizes  the  payment  of  a  reward  for  original 
information  leading  to  the  discovery  of  any  fraud  upon  the 
customs  revenue.  Ih, 
28.  Lead  Bullion — AsBay— Treasury  Begnlations. — While  paragraph  181 
of  the  tariff  act  of  July  24,  1897  (30  Stat,  166),  which  imposes  a 
duty  on  imported  lead  ores,  contemplates  the  determination  of 
the  quantity  of  metal  in  the  ore  by  assay,  by  i>aragraph  182  of 
that  a(^t  the  determination  of  the  quantity  of  metal  contained  in 
imported  lead  ])ullion  is  to  Ixi  by  official  weighing  only,  and  the 
application  of  assay  to  lead  bullion  under  the  current  Treasury 
regulations  for  bonded  smelters  and  refiners  is  without  warrant 
of  law.     45. 

24.  Same. — The  Attorney-Cieneral  declines  to  modify  the  views  and 

conclusion  expressed  in  his  opinion  of  May  15,  1902  (ante,  p. 
45),  that  paragrapli  182  of  the  tariff  act  of  July  24, 1897  (30  Stat., 
166),  re(iuires  the  quantity  of  metal  contained  in  imported  lead 
bullion  to  be  determined  by  official  weighing  only,  and  that  the 
application  of  assay  to  lead  bullion  mider  the  current  Treasury 
Regulations  for  bonded  smelters  and  refiners  is  without  >^arrant 
of  law.     569. 

25.  Same. — The  statutory  percentages  of  refiue<l  metal  for  exportation 

may  not  properly  be  made  up  of  "such  portions  of  metals  as  the 
im  porter  may  determine. ' '     Ih. 

26.  Liquidation  of  Duties. — Where,  notwitliHtanding  the  instruction  of 

the  Secretary  of  tlie  Treasury  tliat  collectors  of  customs  should 
delay  final  liquidation  of  duties  on  certain  merchandise  until 
further  orders,  duties  were  nevertheless  liquidated  and  subse- 
quently reliquidated.  Held:  Such  original  liquidation  was  com- 
plete and  subsisting  until  changed  by  reliquidation.    34, 
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27.  Befand — ^Xistake  of  Fact — The  authority  of  the  Secretary  of  the 
Treasury  to  refund  duties  erroneously  collected,  on  the  ground 
of  mistake,  is  to  be  restricted  to  mistake  of  fact.     /&. 

88.  The  qnestioii  whether  another  country  payi  a  bounty  on  the  exporta- 

tion of  sugar  can  not  properly  be  called  a  pure  question  of  fact. 
It  is  a  question  of  mixe<l  fact  and  law.     76. 

89.  Same — Common-law  Mistake  of  Fact. — A  mistake  in  such  a  question 

does  not  arise  upon  an  error  of  fact  within  the  meaning  of  the 
concluding  proviso  to  section  1  of  the  act  of  Man^h  3,  1875  (18 
Stat.,  469) ,  defined  in  21  Opin.,  224,  to  be  a  common-law  mistake 
of  fact.     lb, 

80.  Bemoyal  and  Deitrnotion  of  Merchandise  Held  in  Bond. — Articles  of 

merchandise  imported  into  the  United  States  and  held  in  a 
bonded  warehouse  for  use  in  the  manufacture  of  articles  for 
exportation  in  accordance  with  section  15  of  the  tariff  act  of 
July  24,  1897  (30  Stat.,  207),  may  be  removed  from  such  ware- 
house and  destroyed  in  the  presence  of  an  officer  designated  by 
the  collector  of  the  port  and  accounted  for  as  waste,  and  the 
manufacturer  relieved  from  the  payment  of  duty  thereon.     58. 

81.  Secretary  of  the  Treaenry — Beleaee  of  Goods  Subject  to  Forfeitnre. — 

The  Secretary  of  the  Treasury  may  release  cigars  imported  in 
violation  of  section  26  of  the  act  of  August  28,  1894  (28  Stat., 
552),  amending  section  2804,  Revised  Statutes,  on  payment  of  a 
fine  equal  to  the  duty,  when  in  his  opinion  the  im])ortation 
does  not  involve  fraud.     588. 

88.  Seiinre  and  Destmction  of  Fur-seal  Skins  Unlawfully  Imported. — 
While  collectors  of  customs  and  other  revenue  officers,  undei 
the  direction  of  the  Secretary  of  the  Treasury,  are  the  proper 
officers  to  seize  and  destroy  fur-seal  skins  importe<l  into  the 
United  States  in  violation  of  section  9  of  the  act  of  December 
29,  1897  (J^  Stat.,  226),  yet  the  usual  i)rocee<ling8  for  condem- 
nation and  forfeiture  should  be  instituted  in  order  to  determine 
whether  or  not  the  seizure  of  such  skins  was  justifiable  and 
their  destruction  a  necessary  consequence.     577. 

88.  Same — Authority  of  Collectors  of  Customs,  etc. — The  authority  of 
such  officers  to  seize  and  destroy  by  summary  action  rather  than 
under  judicial  procee<ling8  is  reached  by  implication,  as  the 
statute  is  not  explicit  upon  that  point.  Where  rights  of  person 
and  property  are  involved,  an  implied  authority  which  is  sum- 
mary and  might  l)e  used  arbitrarily  should  not  l^e  lightly 
assumed.  In  such  cases  the  inference  should  not  only  be  per- 
suasive but  irresistible.     lb, 

84.  Storage  Charges,  etc.,  Collected  in  Porto  Bico. — Storage  charges, 
fines,  penalties,  and  forfeitures,  and  other  collections,  not  duties 
or  taxes,  made  by  customs  officers  in  Porto  Rico  in  the  admin- 
istration of  the  customs  laws,  should  be  deposited  to  the  credit 
of  the  Treasurer  of  the  T'nite<l  States.     621. 
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DAOtT  Ain>  FOOD  PBODTJGTS.     See  False  Labbuno  of  Dairy 
OR  Food  Productb. 

DANGEBOUS  CONTAGIOTTS  DISEASES.     See  Immigration. 
DEPABTMENT  OF  AGBICUIiTUBE. 

False  Labeling  or  Branding  of  Dairy  and  Food  Prodncte. — The  Depart- 
ment of  Agriculture  and  the  Treasury  Department  have  no  juris- 
diction or  power  under  the  act  of  March  3, 1903  (32  Stat,  1157), 
to  prevent  or  punish  the  false  labeling  or  branding  of  dairy  or 
food  products  after  they  have  passed  the  custom-house  and  are 
delivered  to  the  owner  or  consignee.     175. 

DEPABTMENT  OF  COMMEBGE  AND  liABOB. 

Naming  the  Bnreane  in. — The  Secretary  of  Commerce  and  Labor  is 
authorized,  under  the  act  of  February  14,  1903  (32  Stat,  825), 
creating  the  Department  of  Commerce  and  Labor,  to  change  the 
names  of  the  Department  of  Labor,  the  Fish  Commission,  and 
other  offices  thereto  assigned,  as  the  business  and  good  govern- 
ment of  his  Department  requires.     697. 

DEPABTMENT  OF  JUSTICE. 

Can  do  nothing  to  reitriet  the  exportation  of  arms  and  warlike  material 
to  China  during  the  present  insurrectionary  movements  in  that 
country.     26. 

DEPABTMENT  OF  STATE.     See  Civil  Service,  1. 

DEPABTMENTAL    PBACTICE.     See    Attorney-General^^pin- 
lONS,  6,  7. 

DESTBTTGTION  OF   MEBGHANDISE   HEI<D   IN  BOND.     See 
Customs  Laws,  30. 

DISTBICT  OF  COLUMBIA. 

Eviction  of  Unlawfol  Occnpanta  of  the  Pnblic  Lands  in. — The  only 
intent  of  section  1797,  Revised  Statutes,  as  amended  by  the  act 
of  April  28,  1902  (32  8tat.,  152),  is  to  empower  the  United  States 
marshal  of  the  District  of  Columbia  to  eject  summarily  transient 
or  disturbing  persons  from  the  public  grounds  in  the  District 
under  the  direct  supervision  of  the  Chief  of  Engineers,  and  does 
not  apply  to  occupants  who  have  been  in  actual  possession, 
under  a  claim  of  right,  for  a  long  period  of  years.  In  such  cases 
the  Government  should  apply  to  the  courts  to  obtain  posses- 
sion.    616. 

DBAWBACK.     See  Customs  Laws,  8-11. 

DBT  DOCK.     aS^^  Contract. 

DUTIES.     S'e  Customs  Laws. 

EMINENT  DOMAIN. 

1.  Philippine  Insular  Oovemment — Land  required  by  United  Statei  for 
Military  Posts. — A  good  title  can  be  acquired  by  the  United 
States  to  land  in  the  Philippine  Islands  required  for  use  as 
military  i)osts  under  either  section,  1  or  2,  of  the  act  of  the 
Philippine  Commission  of  March  5, 1903  (No.  665),  the  method 
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provided  by  section  1  being  slightly  more  circuitous  than  t^t 
provided  by  section  2,  in  that  it  provides  for  condemnation  by 
the  Philippine  insular  government  and  subsequent  transfer  to 
the  United  States.  640. 
8.  States  may  acquire  Land  by  Condenmation  for  tlie  Federal  Oovem- 
ment  Decision  in  the  case  of  TnymUey  v.  Humphrey  (23  Mich., 
472)  held  to  be  erroneous.  lb, 
8.  The  Philippine  government  derives  the  power  of  eminent  domain 
from  section  63  of  the  organic  act  (32  8tat.,  706).    lb, 

EMPLOYMENT  OF  HONOBABIiT  DISCHARGED  S0LD.IEB8. 
See  Census  Office,  2-4. 

ENTBY.    See  VEasELs. 

EVICTION.    See  District  op  Columbia. 

EXPORT  BILIjS  of  LADING.     See  Internal  Revenue,  5. 

FALSE  LABELING  OF  DAOtY  OB  FOOD  PBODTTCTS. 

1.  Aet  applies  to  Artioles  Imported  from  Foreign  Countriei. — ^The  act  of 
July  1,  1902  (32  Stat.,  632),  prohibiting  the  introduction  into 
any  State  or  Territory  of  any  dairy  or  food  product  which  sliall 
have  been  falsely  labeled  or  branded  as  to  the  State  or  Territory 
where  grown,  applies  not  only  to  domestic  articles,  but  also  to 
those  imported  from  foreign  countries  which  are  labeled  as  be- 
ing of  domestic  origin.  675. 
8.  Same.  The  Department  of  Agriculture  and  the  Treasury  Depart- 
ment have  no  jurisdiction  or  power  under  the  act  of  March  3, 
1903  (32  Stat.,  1157),  to  prevent  or  puninh  the  false  labeling  or 
branding  of  dairy  or  food  products  after  they  have  passed  the 
custom-house  and  are  delivered  to  the  owner  or  consignee,  lb. 
8.  **BiTkenwald*s  Daley  Sugar  Com."— The  use  of  the  words  "  Birken- 
wald's  Daisy  Sugar  Com,  S.  BirkenwaldCo.,  Milwaukee,  Wis.," 
by  that  company  on  canned  goo<is  produced  in  another  State,  ie 
a  violation  of  section  1  of  the  act  of  July  1,  1902  (32  Stat.,  aS2), 
whi(;h  prohibits  the  false  labeling  or  branding  of  dairy  or  food 
products.  These  words  clearly  imply  that  the  goods  referred  to 
were  manufactured  or  prepared  in  Wisconsin.  695. 
4.  Bale  of  Interpretation. — Wherever  the  natural  inference  to  be 
drawn  from  the  form  or  words  of  a  brand  or  label  is  contrary  to 
the  fact  as  to  the  State  or  Territory  in  which  the  article  referred 
to  is  made,  produced,  or  grown,  the  case  would  seem  to  be 
within  the  letter  and  spirit  of  the  above-named  act.  lb, 
6.  Omisiion  of  Place  of  Mannfaotare — Name  of  Wholesale  Dealer. — The 
act  of  July  1, 1902  (32  Stat.,  632),  which  prohibits  the  false  label- 
ing or  branding  of  dairy  and  food  products  which  enter  into  in- 
terstate commerce,  does  not  provide  that  such  products  shall  he 
labeled  or  branded  so  as  to  show  the  State  or  Territory  in  which 
they  are  produced..  It  provides  merely  that  such  products  shall 
not  be  falsely  labeled  or  branded  as  to  the  State  or  Territory  in 
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which  they  are  made,  produced,  or  grown.  The  mere  omission, 
in  the  instances  given,  of  the  place  of  manufactore  can  not  be 
said  to  be  in  violation  of  that  law;  nor  is  the  name  of  the  whole, 
sale  dealer  on  the  label  or  brand  necessarily  a  representation 
that  he  is  the  manufacturer  or  producer.    125. 

FEDEBAL.  BTTHiBINa  SITE  rST  HONOIiTTLIT.  See  Hawaii, 
2,3. 

FEDEBAL  C0X7BTS.    See  Leitsbs  Rogatory. 

FEES.     See  Consuls. 

FINES.     See  Customs  Laws,  6,  31,  34. 

FOOD  AND  DAIBT  PB0D17CTS.  See  False  Labeling  op  Food 
AND  Dairy  Products. 

FOBEIGN  CABLE  CONSTBTTCTION  SHIP.     See  Tonnage  Tax,  2. 

FOBEIGN  TBADE-MABK.     See  Trade-Mark. 

FT7B-SEAL  SKINS.     See  Customs  La^^,  32,  33. 

GENEBAL  AFFBAISEBS. 

1.  Incompatible  Berrice. — ^The  provision  in  section  12  of  the  customs 

administrative  act  of  June  10,  1890  (26  Stat.,  136),  directing 
that  a  general  appraiser  ''shall  not  be  engaged  in  any  other 
business,  avocation,  or  employment,"  is  not  applicable  to  the 
case  of  a  general  appraiser  detailed  by  the  Secretary  of  the 
Treasury,  without  additional  compensation,  as  '*an  expert  to 
represent  the  United  States  in  the  international  commission  for 
the  conversion  of  the  present  Chinese  tariff  into  specific  rates.** 
That  provision,  in  connection  with  other  provisions  of  the  law, 
means  that  such  oflBcer  can  not  hold  another  office  under  the 
Government,  or  lie  engaged  in  other  incompatible  Government 
service.    12. 

2.  Same — OfBoe. — ^There  is  no  incompatibility  between  the  office  of 

general  appraiser  and  the  special  service  of  expert  for  which  such 
officer  was  detailed,  the  latter  service  l^eing  a  mere  employment 
without  compensation,  and  not  an  office.    Ih, 
See  aho  Tea  Board  of  the  General  Appraisers. 
GEBMAN  LETTEBS  BOGATOBY.     See  Letfers  Rogatory. 
GIFTS  FBOM  PBINCE  HENBY  OF  PBTTSSIA.    See  Constitu- 
tional Law\ 
HAWAII. 

1.  Honolulu  is  a  Pacific  Port  of  the  United  States  within  the  meaning 
of  the  tariff  act  of  July  24,  1897  (30  Stat.,  151,  190),  and  coal 
-  imported  into  the  United  States,  which  is  afterwards  used  for 
fuel  on  board  a  vessel  propelled  by  steam  plying  between  the 
ports  of  New  York  and  Honolulu  and  registered  under  the  laws 
of  the  United  States,  is  entitled  to  drawback  under  paragraph 
415  of  that  act.    6. 
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2.  Fnblio  Lands  of. — ^The  President  ie  authorized,  under  section  91 
of  the  Organic  act  of  the  Territory  of  Hawaii  (31  Stat.,  159),  to 
take  such  of  the  public  lands  of  Hawaii  as  he  deems  proper  for 
the  uses  and  purposes  of  the  United  States.  600. 
8.  AoqiiiBition  of  Federal  Building  Bite  in  Honolnln. — The  Secretary 
of  the  Treasury  may,  if  authorized  by  the  President,  accept  a 
site  for  a  Federal  building  in  Honolulu  acquired  in  exchange 
for  public  land  in  Hawaii  and  assume  the  custody  and  control 
thereof,  no  objection  thereto  arising  under  section  3736,  Revised 
Statutes,  or  otherwise.    76. 

HEAD  TAX. 

1.  Alien  Paiiengers  Brought  into  Porto  Bico. — ^The  head  tax  upon  alien 

passengers  brought  into  ports  of  Porto  Rico  should  be  accounted 
for  and  credited  to  the  "  immigrant  fund,"  as  is  done  with  like 
collections  upon  alien  passengers  arriving  at  ports  in  the  United 
States.     86. 

2.  Alien  Pasiengen — Tranaihipped  in  Port  of  the  United  Btatei. — The 

mere  transfer  from  one  vessel  to  another  in  a  port  of  the  United 
States,  of  alien  passengers  en  route  to  their  destination  in  a 
foreign  country,  does  not  subject  such  persons  to  the  payment 
of  the  **head  tax"  or  duty  prescribed  by  section  1  of  the  act 
of  August  3,  1882  (22  Stat.,  214),  as  amended  by  the  act  of 
August  18,  1894  (28  Stat.,  391).    590. 

HONOLTTLTT.     See  Hawaii,  1. 

HONOLTJLTT,  FEDEBAL  BTTILBINa  SITE.     .S^^  Hawaii,  3. 

HONOBABLT  DISCHARGED  SOLDIEBS.  See  Census  Office, 
2,3. 

imaaBANTS.     See  Aliens. 

noaaBANT  fund.     Se^t  Porto  Rico,  4. 

mOaGBATION. 

1.  A  Chinese  Person  BnfflBring  from  a  Dangerous  Contagions  Disease  be- 

longs to  one  of  the  classes  of  aliens  which  should  be  excluded 
from  the  United  States  under  the  provisions  of  the  immigration 
act  of  March  3,  1903  (32  Stat,  1213),  706. 

2.  Section  86  of  the  Act  of  March  8,  1908  (82  Stat,  1218).— The  object 

of  the  proviso  in  section  36  of  the  above-named  act  was  to  pre- 
vent a  misinterpretation  of  the  repealing  clause  in  that  section, 
and  to  forestall  any  attempt  to  secure  the  admission  of  Chinese 
theretofore  prohibited,  from  entering  the  United  States  under 
a  claim  that  this  act  was  intended  to  contain  all  provisions  reg- 
ulating the  immigration  of  aliens,  and  that  it  expressly  repealed 
the  Chinese-exclusion  laws.     76. 

nrCOHPATTBLE  SERVICE.     See  Office. 

INDIBECT  DISMISSAL.     See  Army  Officebs,  1. 
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INDTJCnON  OF  STATS  MILITIA  INTO  THE  MIIiITAST 
SEBVICE  OF  THE  UNITED  STATES.  See  Militaby  Serv- 
ice OF  THE  United  States. 

INFOBMEB'S  COMPENSATION.     See  Customs  Laws,  21,  22. 

INSPECTION  CABDS.    /&je  Consuls. 

INDIANS. 

Identifloatioii  of  Part-blood  XiMlMippi  Chootow  IndianB. — ^Paragraph 
41  of  the  agreement  of  March  21,  1902,  between  the  United 
States  and  the  Choctaw  and  Chickasaw  tribes  of  Indians,  rati- 
fied by  act  of  Congress  approved  July  1,  1902  (32  Stat,  641), 
does  not  authorize  the  identification  of  part-blood  children  of 
Mississippi  Choctaws  who  are  themselves  identified  solely  by 
reason  of  full  blood.  Such  children  must  in  some  other  way, 
if  possible,  establish  their  claims  to  participate  in  the  benefits 
arising  from  the  treaty  of  September  27,  1830  (7  Stat.,  333), 
between  the  United  States  and  the  Choctaw  Nation.  689. 
INTEBNAL  BEVENITE. 

1.  Cigan  Shipped  from  the  Fhilippine  iBlands  to  the  United  States  are 
subject  to  internal-revenue  tax  under  section  3402,"  Revised 
SUtutes.     120. 

8.  Same.— Prior  to  the  passage  of  the  act  of  July  1,  1902  (32  Stat, 
691),  the  Philippine  Islands  were  **  within  the  exterior  boun- 
daries of  the  United  States''  within- the  meaning  of  section 
3448,  Revised  Statutes,  and  subject  to  its  provisions;  but  since 
its  passage  the  provisions  of  that  section  have  been  inoperative 
in  those  islands,  section  1  of  that  act  providing  in  effect  that  the 
laws  of  the  United  States  shall  ivoi  apply  to  the  Philippine 
Islands.  No  internal-revenue  tax  therefore  can  be  imposed 
under  the  laws  of  the  United  States  on  cigars  shipped  into  this 
countrj'  from  the  Philippine  Islands.     76. 

8.  Importation  of  Tobaooo  Grown  in  Porto  Bioo. — ^Tobacco  grown  in 
Porto  Rico  after  the  cession  of  that  island  to  the  United  States 
and  brought  into  this  country  for  warehousing,  and  afterwards 
exported  to  Canada  and  thence  returned  to  the  United  States, 
is  within  the  benefits  of  paragraph  483  of  the  act  of  July  24, 
1 897  ( 30  Stat. ,  195 ) ,  but  subject  to  the  internal-revenue  tax  provi- 
sions of  section  3  of  the  act  of  April  12, 1900  (31  Stat,  77).     012. 

4.  The  Free  Importation  of  Articlei  of  Porto  Sloan  Origin  does  not 
affect  the  question  of  the  payment  of  the  internal-revenue  tax 
provided  for  in  section  3  of  the  Foraker  act  of  April  12,  1900 
(51  Stat,  77).    55. 

6.  Stamp  Tax  on  Billi  of  Lading. — Under  the  war-revenue  act  of  June 
13,  1898  (30  Stat,  459),  a  1-cent  stamp  should  be  attached  to 
all  bills  of  lading  for  goods  transported  from  places  within  the 
United  States  to  Canada  or  Mexico.  Such  bills  being  in  part 
domestic,  given  for  transportation  within  the  United  States  as 
well  as  for  export,  may  be  taxed  upon  the  domestic  part  regard- 
less of  the  ultimate  destination  of  the  goods.    44. 
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1.  Giyil  and  Military  Court*  in  Philippine  IiIandB. — ^An  officer  in  the 
Army  of  the  United  States  who,  while  operating  in  the  Philip- 
pines daring  the  insurrection  in  those  islands,  and  while  the 
government  of  military  occupation  was  in  force  therein,  com- 
mitted an  offense  against  a  native  of  those  islands,  was  amenable 
only  to  the  laws  of  war  and  can  not  be  tried  by  the  civil  courts 
of  those  islands  or  of  the  United  States;  and,  having  left  the 
military  service,  he  can  not  now  be  tried  for  the  offense  by  a 
military  court.    670. 

8.  Same. — ^A  oonrt-martial  has  no  jurisdiction  over  an  officer  after  he 
has  left  the  service,  and  a  military  commission  has  no  jurisdic- 
tion to  try  such  officer  now  that  peace  has  been  proclaimed  in 
the  Philippines. 

8.  Of  State  Harbor  GommlBiionen,  Norfolk  Harbor. — The  State  of  Vir- 
ginia, through  its  legislature,  having  duly  relinquished  juris- 
diction over  the  lands  belonging  to  the  United  States  at  the 
navy-yard  at  Norfolk  upon  which  it  is  proposed  to  construct  a 
dry  dock,  the  State  board  of  harbor  commissioners  for  the  port 
of  Norfolk  and  Portsmouth  is  without  authority  to  require  the 
submission  to  and  approval  by  it  of  the  plans  of  the  contem- 
plated improvement,  althoughsuch  improvement  be  within  the 
harbor  line  established  by  that  board.  The  authority  of  the 
United  States  over  that  harbor  is  paramount  and  absolute.    50. 

4.  Belease  of  Crniier  Galveston  from  Poiseislon  of  State  Conrt.— The 

Attorney-General  defers  answering  the  question  as  to  the  right 
of  the  Secretary  of  the  Navy,  under  the  direction  of  the  Presi- 
dent, to  employ  the  military  forces  of  the  Government  to  obtain 
possession  of  the  cruiser  Galvestoni,  in  course  of  construction 
under  contract  with  the  Wm.  R.  Trigg  Company,  of  Richmond, 
Ya.,  which  company  has  gone  into  the  hands  of  a  receiver  ap- 
pointed by  the  chancery  court  of  Virginia,  for  the  reason  that  a 
method  of  procedure  in  such  cases  is  provided  for  by  section 
3753,  Revised  Statutes,  and  occasion  for  the  exercise  of  this 
power  is  not  likely  to  arise  if  the  stipulation  authorized  by  that 
section  is  filed.    679. 

5.  Same. — Ho  instmmentality  of  the  Oovemment  may  be  taken  into 

custody  and  held  under  any  adverse  authority  whatever.  This 
applies  as  well  to  an  instrumentality  in  process  of  creation  as  to 
one  already  completed.    lb, 

6.  Same. — ^The  United  States  is  entitled  to  the  nndiipnted  pOMOMion 

and  control  of  its  property  and  of  property  in  which  it  is  inter- 
ested to  the  extent  of  that  interest,  and  this  possession  and 
control  are  exempt  from  the  process  of  every  court.    lb. 

7.  Same. — ^The  word  ^^itipnlation,"  as  used  in  section  3753,  Revised 

Statutes,  denotes  an  undertaking  in  the  nature  of  bail,  and  is 
analogous  to  the '  *  stipulation  for  value ' '  under  present  admiralty 
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practice,  the  measure  of  the  Government's  obligation  being  lim- 
ited in  section  3754,  Revised  Statutes,  to  *Hhe  value  of  the  in- 
terest of  the  United  States  in  the  property  in  question."  76. 
8.  Same. — The  discretion  of  oourte  relative  to  such  "  itipulatioii "  is 
practically  limited  to  a  consideration  of  the  bond  or  equivalent 
engagement  and  the  sufficiency  of  the  sureties  where  security 
ia  required,  the  release  of  the  property  following  as  matter  of 
right.     76. 

liABEIilNG  OK  BBAiroiNa  DAOtT  AND  FOOD  PBODTTCTS. 
See  False  Labeling  of  Dairy  ok  Food  Products. 

LEAD  BTJLIilON.     See  Customs  Laws,  23,  24. 

liEGACT  TAXES. 

1.  Befanding  of  Legacy  Tazei. — There  is  no  distinction  in  the  mean- 

ing of  the  terms  ** vested"  in  the  first  i>aragraph,  and  ** vested 
in  possession  or  enjoyment,"  in  the  second  paragraph  of  section 
3  of  the  act  of  June  27,  1902  (32  Stat.,  406),  which  provides  for 
the  refunding  of  taxe^s  paid  upon  legacies  and  bequests  for  relig- 
ious uses,  etc. ,  under  the  act  of  June  13, 1898  ( 30  Stat. ,  464) .    98. 

2.  Same — "Yeited" — "Yeited  in  Posieiiion  or  Enjoyment." — The  two 

expressions  should  be  given  their  technical  legal  significance  in 
eat^h  paragraph.  The  words  *  tested  in  possession  or  enjoy- 
ment" do  not  imply  an  actual  physical  possession,  but  mean 
merely  that  the  (contingency  had  lieen  removed  prior  to  July  1, 
1902.  lb. 
LETTEBS  BOGATOBT. 

1.  Execution  of  (German  Letters  Bogatory  by  United   States  Conrts. — 

The  Attorney -General  can  not  properly  pass  upon  the  question 
whether  the  courts  in  this  country  have  authority  to  execute 
letters  rogatory  i«3ued  out  of  the  German  patent  office,  as  that  is 
a  matter  for  judicial  and  not  for  executive  determination.    69. 

2.  Same. — Congressional  legislation  recommended  which  shall  explic- 

itly authorize  the  issuing  of  letters  rogatory  by  the  Patent 
Office  of  the  United  States,  and  shall  clothe  Federal  courts  with 
power  to  execute  letters  issued  by  those  patent  offices  of  the 
recognized  ixjwers  which  possess  and  exercise  well-defined 
judicial  functions.  lb. 
UGENSED  OFFICEBS  OF  STEAM  VESSELS. 

1.  Compulsory  Tostimony. — A  licensed  officer  of  a  steam  vessel,  duly 

summoned  to  give  testimony  in  a  hearing  before  a  board  of 
United  States  local  inspectors  of  steam  vessels,  who  refuses  to 
answer  questions  which  are,  in  the  opinion  of  the  board,  mate- 
rial and  proper,  may  be  (!omi)elled  to  answer,  under  the  penalty 
of  suspension  or  revocation  of  his  license  or  otherwise.     136. 

2.  Same — Contempt. — A  refusal  on  the  part  of  a  witness  to  answer  a 

proper  question  pertinent  to  the  issue  before  a  court  is  a  com- 
tempt,  and  while  this  |)0wer  may  not  be  absolute  in  thia  special 
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tribunal,  which  is  not  given  the  right  to  impose  fines  or  im- 
prisonment for  disobedience  to  its  authority,  nevertheless  the 
principle  may  be  invoked  so  far  as  the  special  service  and  spe- 
cial discipline  go.    lb. 

8.  Same — May  not  Befuie  to  Answer  on  the  Ground  that  it  Kay  Bnlijeet 
Him  to  a  Penalty. — Such  licensed  oflScer  when  charged  with  a 
violation  of  section  4449,  Revised  Statutes,  and  on  trial  before 
the  alK)ve-named  boanl  on  such  charge,  has  no  right  to  refuse 
to  answer  a  question  material  to  the  inquiry  upon  the  ground 
that  his  answer  may  subject  him  to  the  penalty  provided  in  that 
section,    lb. 

4.  Same. — Section  4449,  Beviied  Statntei,  iB  a  remedial,  not  a  penal, 
itatnte,  and  the  revocation  of  a  license  as  therein  provided  may 
be  viewed  rather  as  a  remedy  to  insure  better  eflSciency  in  the 
Steamboat-Inspection  Service  than  &<j  a  punishment  for  an 
offense  connnitted.    lb. 

6.  Same — Kay  not  withhold  Information  and  Bemain  in  the  Service. — 
Such  licensed  officers  are  engaged  in  a  si)ecial  service,  peculiarly 
related  to  the  Government;  they  are  endowed  with  certain 
privileges  and  subject  to  certain  burdens,  and  paramount  con- 
siderations of  the  good  of  the  service  require  that  such  an  officer 
shall  not  be  permitted  to  withhold  any  information  material  to 
an  inquiry  affecting  the  service  and  yet  remain  a  member  of 
that  service.  137. 
LIQX7IDATI0N  OF  DUTIES.  See  Ci  htomh  Laws,  26. 
LOTTEBT. 

1.  Gift  Enterprise — Scheme  of  Chance. — The  contracts  issued  by  the 
Home  Cooperative  Company  of  Kannas  City,  Mo.,  provide  for 
the  payment  of  a  meml:)er8hip  fee  of  $3,  and  succeeding  monthly 
payments  of  |l.;i5,  $1  of  which  is  to  l)e  credited  to  the  party 
{laying  the  same  and  ajiplied  on  the  installment  purchase  of  a 
home,  the  company  agreeing  that  whenever  the  sum  of  $50 
shall  have  accumulato<l  from  these  monthly  payments,  and 
from  such  payments  on  each  like  contract  subsequently  issued, 
the  contract  having  the  lowest  number  not  then  matured  shall 
be  deemed  to  have  matured,  and  the  owner  thereof  shall  be 
entitled  to  an  installment  of  $50  per  month  to  be  applied  on 
the  payment  of  a  home  for  such  owner,  until  $1,000  has  been 
paid,  when  the  contract  shall  be  deemed  to  be  fully  performed. 
After  the  maturity  of  a  contract,  the  monthly  payments  are 
increased  to  $5.35,  $5  of  which  is  to  be  placed  to  the  credit  of 
the  party  purchasing  the  home;  and  when  the  amounts  so  paid 
aggregate  $1,000,  loss  the  amount  such  owner  has  to  his  credit 
at  the  maturity  thereof,  tlien  the  lien  of  the  company  on  the 
property  is  diwharged  and  the  title  thereto  vests  in  the  owner 
of  the  contract.  P^ch  contract  is  to  l>e  numbered  in  the  order 
of  its  acceptance  and  given  the  number  next  higher  than  the 
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contract  last  made,  the  benefits  of  each  contract  b^inning  in 
numerical  order  after  the  fulfillment  of  the  contracts  of  lower 
number.  Hdd^  That  the  plan  is  a  ''gift  enterprise  or  scheme 
for  the  distribution  of  money  by  chance,"  within  the  meaning 
of  section  3894,  Revised  Statutes,  as  amended  September  19, 
1890  (26  Stat,  465),  and,  as  such,  the  Postmaster-General  is 
authorized,  under  sections  3929  and  4041,  Revised  Statutes,  to 
exclude  from  the  mails  all  mail  matter  connected  with  such 
business.  563. 
2.  Same. — As  the  number  given  a  contract  when  issued,  and  not  the 
date  of  receipt,  determines  its  value,  a  contract  bearing  a  low 
number  will  be  much  more  valuable  than  one  bearing  a  high 
number;  and  it  being  largely  a  matter  of  chance  which  contract 
will  receive  the  lowest  number,  and  consequently  be  of  greater 
value,  the  elements  of  a  lottery  are  clearly  discernible  in  the 
scheme.     i6. 

LOUISIAKA. 

1.  BeMnratioiu  in  State  Cetiioiif  of  Londi  to  the  United  State*.— The 

act  of  Louisiana,  approved  June  30,  1892,  ceding  jurisdiction  to 
the  United  States  over  certain  lands  in  that  State  for  public 
purposes,  and  providing  for  the  purchase  and  condemnation 
thereof,  satisfies  the  requirements  of  section  355,  R.  S.,  and  no 
further  cession  of  jurisdiction  is  legally  required.    617. 

2.  Same.— The  settled  construction  of  the  Department  of  Justice  is 

that  the  ** consent"  of  the  legislature  of  a  State  to  the  purchase 
of  lands  therein  by  the  United  States,  required  by  section  355, 
R.  S.,  must  be  free  from  any  conditions  or  reservations  incon- 
sistent with  the  exercise  by  Congress  of  "exclusive  legislation" 
thereover;  but  the  reservation  by  a  State  of  the  right  to  serve 
and  execute  its  civil  and  criminal  process  in  the  place  ceded 
has  always  been  held  permissible.  76. 
LOYAL  CBEEE  CLAIMS. 

1.  Attorneys'  Peee. — The  attorneys  for  the  Creek  Indians  in  the 

so-called  "Loyal  Creek  Claims"  are  not  entitled  to  the  fees 
mentioned  in  the  Indian  appropriation  act  of  March  3,  1903  (32 
Stat.,  994),  until  the  amount  therein  appropriated,  $600,000,  has 
been  accepted  by  the  Creek  Nation  in  full  payment  of  these 
claims.    623. 

2.  Same. — This  appropriation  is  in  the  nature  of  a  compromise  of  all 

the  Loyal  Creek  claims,  the  payment  of  the  $600,000  being  con- 
ditioned upon  its  acceptance  by  said  Indians;  and  if  not  accepted, 
there  will  be  no  fund  available  from  which  to  pay  said  attor- 
neys.   J6. 

MACHEN  BBOTHEBS,  COAL  CONTRACT.  See  Poot-Officb 
Depabtment. 

MAIL.     See  Philippine  Islands,  1-4. 
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MAIL  CONTRACT. 

Bub-letting  of. — Where  a  person  who  has  contracted  with  the  Grov- 
eminent  to  carry  the  mails  over  several  routes  enters  into  an 
agreement  with  a  third  person,  without  the  consent  of  the  Post- 
master-General, to  perform  the  whole  service  he  has  contracted 
to  perform  with  regard  to  one  of  the  routes,  and  is  to  receive 
the  whole  compensation  allowed  therefor,  such  agreement  is  a 
sub-contract  within  the  meaning  of  the  act  of  May  17,  1878  (20 
Stat.,  62),  and  the  r^;ulations  of  the  PostrOffice  Department 
thereunder.  541. 
MANIFEST.  See  Vessels. 
MABINE  COSPS  OF  THE  UNITED  STATES. 

1.  Promotion — Belative  Bank. — The  mere  promotion  of  two  officers 
in  different  departments  of  the  Marine  Corps  does  not,  under 
sections  1603  and  1219,  Revised  Statutes,  disturb  their  preexist- 
ing relative  rank.     74. 

8.  Same. — Section  1219,  Bevised  Statutes,  does  not  purport  to  r^u- 
late  merely  the  relative  rank  of  officers  in  the  same  department 
of  the  Army,  but  is  intended  to  fix  the  relative  rank  of  the 
various  officers  of  different  departments  of  the  Army.    Ih. 

8.  Same. — ^There  is  no  warrant,  therefore,  for  holding  that  promo- 
tions are  appointments  where  the  officers  promoted  are  in 
different  departments  of  the  Marine  Corps,  but  are  not  appoint- 
ments where  they  are  in  the  same  department.    Ih. 

4.  Bank  and  Pay  of  Betired  OfBoeri  of. — Section  11  of  the  act  of  March 
3,  1899  (30  Stat.,  1007) ,  which  fixes  the  rank  and  pay  of  retired 
officers  of  the  Navy,  does  not  apply  to  officers  of  the  Marine 
Corps.     709. 

6.  Certifloate  of  Merit — Section  1216,  Revised  Statutes,  as  amended 
(act  of  March  29, 1892;  27  Stat.,  12),  which  empowers  the  Presi- 
dent to  grant  a  certificate  of  merit  to  an  enlisted  man  of  the 
Army  who  has  distinguished  himself  in  the  service  and  has  been 
recommended  therefor  by  the  commanding  officer  of  the  r^- 
ment  or  the  chief  of  the  corps  to  which  such  man  t)elongs, 
applies  only  to  enlisted  men  of  the  Army,  and  not  to  members 
of  the  U.  S.  Marine  Corps  who  have  been  similarly  commended. 
579. 
MABINE-HOSPITAL  SERVICE.  See  Pobto  Rico,  9. 
MASTEBS  OF  FOREIGN  VESSEI^S. 

1.  Bight  to  Skackle  Alien  Paiienger  in  Port  of  United  Statei. — ^The 
Master  of  a  foreign  vessel  has  a  right,  under  the  laws  of  the 
United  States,  to  put  in  irons  an  alien  on  board  his  ship  who 
is  not  allowed  by  law  to  enter  the  United  States,  in  order  to 
prevent  such  person  from  unlawfully  landing;  but  this  may  be 
done  only  in  exceptional  cases  and  where  nothing  less  will 
prevent  the  landing  of  such  person.    531. 
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2.  Sftine. — By  the  comity  of  nations,  masters  are  permitted  to  exer- 
cise the  same  power,  practically,  in  port  as  at  sea,  so  far  as 
matters  within  their  vessels,  and  not  disturbing  the  peace  of  the 
port,  are  concerned,     lb, 

S.  Same. — Whether  such  officer  should  put  irons  upon  an  alien  im- 
migrant is  a  question  of  care  and  good  faith.  He  must,  in  good 
faith,  be  careful  to  prevent  the  landing;  but  when  he  has  exer- 
cised reasonable  care  to  that  end,  he  neither  must  nor  may  do 
more.     lb. 

4.  Same.— What  ii  care  or  negligence  is  a  question  which  varies  with 
the  particular  cases;  it  does  not  depend  upon  the  master's  dis- 
cretion, but  may  be  brought  by  the  alien  to  the  determination 
of  the  courts,    lb. 
MEDAL  OF  HOKOB. 

1.  HiUtary  Servioe.— Under  section  6  of  the  act  of  March  3,  1863  (12 

Stat.,  751),  the  President  may  present  a  medal  of  honor  to  an 
officer  or  private  in  the  military  service  of  the  United  States 
who  has  distinguished  himself  in  action,  notwithstanding  he  is 
not  in  the  military  service  at  the  time  the  case  reaches  the 
President  for  consideration,  provided  the  application  or  recom- 
mendation therefor  was  made  while  he  was  in  the  military 
service.    580. 

2.  Same. — A  medal  of  honor  can  not  be  awarded  where  the  applica- 

tion or  recommendation  therefor  is  made  after  the  officer  or 
private  has  l)een  discharged  from  the  military  service.    lb, 
MILITABT  SERVICE  OF  THE  UNITED  STATES. 

1.  Induction  of  State  Militia  Into. — Certain  members  of  the  Sixth 

Massachusetts  Militia  which  was  called  into  the  service  of  the 
United  States  by  proclamation  of  the  President  of  April  15, 1861, 
who  failed  to  reach  Washington,  the  place  of  rendezvous,  were 
never  inducte<l  into  the  actual  military  service  of  the  United 
States  under  that  call,  a  formal  muster-in  being  necessary.    651. 

2.  Same— GonBtrnctive  Service. — The  question  as  to  whether  a  con- 

structive muster-in  of  militia  might  not  have  in  some  instances 
the  same  effect  as  a  formal  muster-in  of  militia  under  a  call  by 
the  President,  not  considered.    lb, 
MIIilTABT  SX7PPLIES. 

Arms — China.— The  mere  shipment  or  exportation  of  arms,  in  the 
way  of  commerce,  to  a  country  in  which  there  are  insurrec- 
tionary movements,  does  not  seem  to  be  prohibited  by  the 
statutes  of  the  Unite<l  States  or  by  the  law  of  nations.    25. 
See  aim  Neitrality. 
MISSISSIPPI  CHOCTAW  INDIANS.     See  Indians. 
MISTAKE  OF  FACT.     See  Cistoms  Laws,  27-29. 
NATIONAL  BTJBEAU  OF  STANDARDS. 

1.  Services  to  State  InstitiitionB. — Under  section  8  of  the  act  of  March 
3,  1901  (31  Stat.,  1449),  each  State  may  properly  demand  and 


Digitized  by  LjOOQLC 


Digest.  737 

NATIONAL  BITBEAV  OF  STANDARDS— Contmued. 

receive  from  the  National  Bureau  of  Standards  all  comparisone, 
calibrations,  tests,  or  investigations,  free  of  charge,  which  are 
necessary  or  essential  for  a  State  government  in  performing  its 
lawful  functions.  667. 
8.  Same: — State  institutions  may  also  call  upon  and  receive  from  that 
Bureau,  free  of  charge,  such  services,  specified  in  section  8  of 
the  above-named  act,  as  State  governments  would  be  entitled  to 
have  performed.  Ih. 
S.  Same. — The  Secretary  of  the  Treasury  is  authorized,  under  sec- 
tions 3  and  9  of  said  act,  to  provide  by  regulation  what  officer  or 
officers  of  ''State  governments"  shall  be  recognized  by  the 
Bureau  in  requests  made  upon  it  for  the  services  specified  in 
that  act.     Ih. 

NAVAL  OFFICEBS. 

1.  Belative  Bank. — ^The  granting  of  a  pardon  to  a  naval  officer  for 

the  purpose  of  restoring  him  to  his  original  position  on  the 
Navy  list,  Under  the  belief  that  a  nomination  intended  to  accom- 
plish that  end  had  failed  because  it  had  not  l^een  directly  con- 
firmed by  the  Senate,  but  which,  in  reality,  had  been  confirmed 
by  the  advancement  of  another  officer  nominated  at  the  same 
time,  did  not  operate  to  advance  such  officer  beyond  the  rela- 
tive position  he  originally  held  on  the  list.     606. 

2.  Same. — The  effect  of  a  pardon  is  to  put  an  end  to  the  infliction  of 

further  punishment.     In  the  present  instance  it  merely  operated 
to  end  any  doubt  there  might  be  as  to  the  legality  of  the  res- 
toration of  such  officer  to  his  original  position.    lb. 
NET7TBALITT. 

1.  Kilitary  Supplies — Hones. — A  general  statement  of  the  law  to  be 

applied  in  the  matter  of  the  shipment  of  horses  from  New 
Orleans  to  South  Africa,  for  military  purposes,  and  the  alleged 
establishment  of  foreign  agencies  in  the  United  States  for  the 
purchase  and  shipment  of  hostile  supplies  (horses  and  mules) 
for  use  against  a  third  party.     15. 

2.  Same — Contraband. — According  to  the  weight  of  authority,   the 

sale  of  contraband  or  war  supplies  to  a  belligerent  is  not  unlaw- 
ful, or  a  thing  which  a  neutral  nation  must  forbid  to  its  citi- 
zens,    lb. 

S.  Same — Commerce. — A  neutral  nation  must  not  give  aid  to  one  of 
the  belligerents  in  the  carrying  on  of  war;  but  the  carrying  on 
of  commerce  with  the  belligerent  nations  in  the  manner  usual 
before  the  war  is  not  in  itself  the  giving  of  such  aid.      lb. 

4.  Same — Commerce. — The  mere  increased  demand  for  warlike  arti- 
cles, and  their  consequent  increased  quantity  in  the  commerce 
between  the  neutral  and  the  belligerent  countries,  does  not  of 
itself  make  the  commerce  cease  to  be  the  same  that  was  usual 
before  the  war.    lb. 
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5.  Same. — A  belligerent  may  eeiie  merchandue  at  tea  involved  in 

such  commerce  when  it  is  the  property  of  his  enemy,  or  when 
it  is  composed  of  articles  for  direct  and  immediate  use  for  war- 
like purposes.     Ih. 

6.  Same — Due  Diligence. — ^The  fact  that  neutral  individuals,  instead 

of  their  government,  give  aid  to  the  belligerent,  does  not  relieve 
the  neutral  government  from  guilt;  but  the  government  is  inno- 
cent if  the  acts  of  individuals  are  such  as,  from  their  nature, 
make  it  impracticable  or  excessively  burdensome  for  the  gov- 
ernment to  watch  and  prevent,  or,  if  preventable  without  exces- 
sive burden,  the  government  uses  due  diligence  about  their  pre- 
vention.   Ih. 

7.  Same — Obligation  of  the  OoYemment — The  fact  that  neutral  mer- 

chants give  aid  to  belligerents  purely  from  motives  of  gain 
seeking  does  not  relieve  their  government  from  its  obligation  to 
prevent  such  aid  being  given.    lb. 

8.  Same — Points  by  which  to  be  Onided. — In  determining  whether  a 

series  of  transactions  which,  in  one  aspect  are  commercial  in 
character,  are  prohibited  to  the  neutral  nation  and  its  people  as 
being  an  aid  to  one  of  the  belligerents  in  carrying  on  war 
against  the  other,  the  criteria  are  practically  impossible  to 
specify  in  advance.  Among  the  points  by  which  to  be  guided 
in  determining  that  question  are  the  systematic  character  of  the 
transactions,  their  greater  or  less  extensiveness,  their  persists 
ence  in  time,  their  governmental  character  or  the  absence  of  it, 
their  objects  and  results,  and,  principally,  their  relation,  if  any, 
to  the  prosecution  of  the  war  being  carried  on  by  the  belliger- 
ent.    Ih, 

NORFOLK,  VA.,  DBT  DOCK.  See  Vibginia  State  Boabd  of 
Habbor  Commissioners. 

OFFICE. 

1.  General  Appraiser — Incompatible  Service. — ^The  provision  in  section 

12  of  the  customs  administrative  act  of  June  10,  1890  (26  Stat, 
136),  directing  that  a  general  appraiser  ''shall  not  be  engaged  in 
any  other  business,  avocation,  or  employment,"  is  not  applicable 
to  the  case  of  a  general  appraiser  detailed  by  the  Secretary  of 
the  Treasury,  without  additional  compensation,  as  "an  expert 
to  represent  the  United  States  in  the  international  commission 
for  the  conversion  of  the  present  Chinese  tariff  into  specific 
rates.''  That  provision,  in  connection  with  other  provisions  of 
the  law,  means  that  such  officer  can  not  hold  another  office 
under  the  Government  or  be  engaged  in  other  incompatible 
Grovemment  service.     12. 

2.  Same. — There  is  no  incompatibility  between  the  office  of  general 

appraiser  and  the  special  service  of  expert  for  which  such 
officer  was  detailed,  the  latter  service  being  a  mere  employment 
without  compensation,  and  not  an  office.    Ih. 
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OPINIONS.     See  Attornxy-Gbnbral. 
PANAMA  CANAL  TITLE. 

The  contract  of  concesBion  of  March  20, 1878,  between  the  United 
States  of  Colombia  and  the  International  Interoceanic  Canal 
ABSOciation  (Exhibit  C,  p.  337),  granted  to  that  company  the 
exclusive  privilege  of  constructing  a  maritime  canal  across  the  - 
territory  of  that  Republic  between  the  Atlantic  and  the  Pacific 
oceans  and  of  operating  the  same  for  a  period  of  ninety-nine 
years  from  its  completion;  also  the  right  to  construct  a  railroad 
along  and  as  an  auxiliary  to  the  canal.  Public  lands  necessary 
for  the  excavation  of  the  canal  and  for  the  construction  of  the 
railroad  were  granted;  but  all  lands,  together  with  the  canal, 
and  the  railroad,  if  constructed,  were  to  return  to  the  Republic . 
of  Colombia  at  the  expiration  of  the  concessionary  period.  The 
contract  of  concession  was,  by  its  terms,  transferable,  but  could 
not  be  ceded  or  mortgaged  in  any  way  to  a  foreign  nation  or 
government. 

This  concession  was  transferred  by  the  concessumaire  on  July  5, 
1879,  to  **The  Universal  Company  of  the  Interoceanic  Canal  of 
Panama,"  hereinafter  referred  to  as  the  "  Old  Panama  Canal 
Company,"  which  company  began  to  work  on  the  canal  and 
continued  it  until  1888,  when,  becoming  involved  in  financial 
difficulties,  it  was,  by  a  judgment  of  the  civil  tribunal  of  the 
Department  of  the  Seine,  on  February  4,  1889  (Exhibit  H,  p. 
375),  placed  in  charge  of  a  liquidator ,  who  was  authorized, 
among  other  things,  to  contribute  or  turn  over  the  assets  to  a 
contemplated  new  company,  hereinafter  referred  to  as  "The 
New  Panama  Canal  Company." 

On  December  26, 1890,  a  law  of  Colombia  (Exhibit  C,  p.  346) 
granted  to  the  liquidator  of  the  Old  Panama  Canal  Company  a 
prorogation  or  extension  of  ten  years  in  which  to  complete  the 
canal.  In  1892  a  law  of  that  Republic  authorized  the  executive 
authority  to  extend  the  time  for  organizing  the  proposed  new 
company  and  recommencing  the  work,  which  new  contract 
should  not  require  the  approval  of  the  Congress  of  that  country. 
The  executive  authority  thereupon  extended  the  time  for  con- 
stituting the  new  company  until  October  31 ,  1894,  and  declared 
that  the  term  of  ten  years  mentioned  in  the  prorogation  of  1890 
should  begin  on  the  organization  of  the  New  Company.  The 
New  Canal  Company  was  definitely  constituted  October  20, 1894 
(Exhibit  J,  p.  393),  and  the  ten  years  accordingly  ends  Octo- 
ber 20,  1904.  On  April  26, 1900,  the  executive  power  of  Colom- 
bia granted  or  undertook  to  grant  the  New  Canal  Company  a 
further  extension  of  six  years  from  October  31,  1904  (Exhibit 
C,  p.  352). 

Upon  the  formation  of  the  New  Company  in  1894  the  liqui- 
dator entered  into  a  contract  with  its  founders  whereby  all  the 
rights,  franchises,  and  property  of  the  Old  Company,  including 
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the  stock  owned  by  it  in  the  Panama  Railroad  Company,  a 
New  York  corporation,  were  transferred  to  the  New  Company. 
It  was  therein  stipulated  that  the  Old  Company  should  receive 
60  per  cent  of  the  net  profits  of  the  enterprise,  subject  to  a 
reduction'  to  50  per  cent  in  case  the  construction  of  the  canal 
should  not  be  attempted,  or  prove  impossible  of  execution,  in 
which  event  the  New  Company  was  to  acquire  the  unconditional 
title  to  the  railroad  shares  upon  the  payment  of  20,000,000 
francs,  in  the  manner*  set  out  in  the  agreement. 

On  June  8,  1888,  a  special  law  of  France  authorized  the  Old 
Company  to  raise  funds  by  means  of  lottery  bonds  (Exhibit  F, 
p.  372),  and,  after  its  dissolution,  a  subsequent  law  authorized 
the  UqiLidator  to  issue  some  of  the  same  bonds.  The  bonds  in 
his  hands  unissued  were  not  among  the  rights  contributed  by 
him  to  the  New  Company. 

Under  the  special  law  of  France  of  July  1,  1893,  which  was 
passed  to  regulate  the  liquidation  of  the  Old  Company,  all  the 
acts  of  the  liquidator  tending  to  alienate  the  assets  of  the  com- 
pany were  retiuired  to  T)e  approved  by  the  civil  tribunal  of  the 
Seine. 

On  January  9,  1902,  the  officers  of  the  Old  Company,  having 
been  duly  authorized  by  the  ** general  meeting"  of  its  stock- 
holders, offered  to  sell  to  the  United  States  all  the  property  and 
rights  of  the  company  on  the  Isthmus  of  Panama  and  its 
archives  in  Paris  for  $40, 000,000  (Exhibit  T,  p.  501 ).  By  formal 
proceedings  in  the  civil  tribunal  of  the  Seine  the  liquidator  and 
the  mandataire  of  the  bondholders  of  the  Old  Company  (whose 
appointment  had  been  provided  for  in  tlie  special  law  of  July  1, 
1893)  announced  their  consent  to  such  sale;  and  by  the  judg- 
ment of  March  19,  1902,  that  tribunal  approved  such  consent  of 
the  lirpiidator  ( Exhibit  4,  p.  231 ) .  A  division  of  the  $40,000,000 
l)etween  the  New  Company  and  the  liquidator  of  the  Old  Com- 
pany was  settled  by  arbitration,  the  submission  of  the  matter  to 
arbitration  being  authorized  by  a  judgment  of  the  dvil  tribunal 
of  the  Seine  on  August  2,  1901  (Exhibit  O,  p.  463). 

One  of  the  bondholders  of  the  Old  Company,  M.  Donnadieu, 
requested  the  civil  tribunal  of  the  Seine  to  annul  its  own  judg- 
ment approving  the  action  of  the  liquidator ^  but  that  tribunal, 
by  judgment  of  July  3,  1902  (Exhibit  5,  p.  234),  decided  that 
Donnadieu  had  no  right  of  action,  because,  under  the  special 
law  of  1893,  he  was  represented  by  the  mandataire ^  and  that  he 
had  no  right  to  question  the  power  of  the  New  Company  to  sell, 
having  no  legal  relations  with  that  company.  That  judgment 
was  confirmed  by  the  court  of  appeals  of  Paris  on  August  5, 1902 
(Exhibit  6,  p.  251),  for  the  same  reason;  and  that  judgment 
has  now  become  final,  the  time  allowed  for  an  appeal  to  the 
court  of  cassation  having  expired. 
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IleMj  That  the  United  Statee  would  receive  a  good,  valid, 
and  unencumbered  title  to  the  property  and  rights  in  and  to 
the  Panama  Canal,  provided  the  Colombian  Government  con- 
sents to  such  transfer.     144. 

The  essential  nature  of  each  of  the  two  companies,  the  New 
Panama  Canal  Company  and  the  Old  Panama  Canal  Company, 
is  that  of  a  voluntary  partnership,  their  powers  being  similar  to 
those  of  an  individual  Frenchman — ^an  individual  merchant 
corresponding  to  the  New  Company  and  an  individual  who  is 
not  a  merchant  to  the  Old  Company.  The«e  companies  JuirCj 
therefore,  the  same  power  to  sell  their  property  that  an  indindual 
Frenchman  wovXd  have,  subject  to  the  right  of  third  parties  to 
oppose  the  sale  because  of  claims  against  the  property  for  debts, 
etc.    J6. 

The  law  of  July  24,  1867,  and  the  amendment  of  August  1,  1893 
(Exhibit  3,  p.  221),  which  impose  a  few  restrictive  rules  for  the 
greater  security  of  the  partners  and  of  third  parties,  do  not 
change  the  essential  character  of  these  companies  as  partner- 
ships, do  not  establish  any  tie  to  the  Government,  and  do  not 
forbid  the  exercise  of  the  right  to  dispose  of  their  property;  nor 
is  there  any  special  law  of  France  which  deprives  either  com- 
pany of  this  right.    lb. 

History  and  nature  of  these  companies  and  of  the  authority  of  the 
''general  meeting"  considered  at  length,  pages  155-163.    lb. 

The  ^* general  nie£tmg**  of  stockhohlers  of  the  New  Company  has 
the  power,  under  articles  60  and  63  of  the  by-laws  (Exhibit  I, 
pp.  389,  390)  to  offer  for  sale  and  to  ratify  the  sale  of  the  property 
in  question.     lb. 

The  provisions  of  the  so-called  lottery  lx)nd  law,  which  retjuired 
that  all  machinery  for  the  purpose  of  accomplishing  the  work 
should  be  made  in  France  and  that  the  raw  materials  should  be 
of  French  origin,  will  not  l)e  binding  on  the  United  States.    lb. 

The  liquidator  has  power,  under  the  general  law  of  France  and  the 
special  act  of  July  1, 1893,  and  under  the  judgments  of  the  civil 
tribunal  of  the  Seine  of  March  19,  1902,  and  of  the  court  of 
appeals  of  Paris  of  August  5, 1902,  to  romettt  to  the  sale.  The  tri- 
bunal which  originally  authorized  the  sale  of  all  the  property 
or  assets  of  the  comi>any  has  the  same  iK)wer  of  authorization 
now.     Tb. 

The  powers  of  the  liquidator  considered  at  length,  pages  164-170. 
lb. 

The  disjxwition  of  the  right  to  the  60  -per  cent  of  the  net  earnings 
of  the  New  Panama  Canal  Company  for  a  cash  consideration 
is  also  clearly  within  the  powers  of  the  liquidator.  It  is  an 
asset  of  a  very  ordinary  kind  and  is  no  more  inalienable  than 
the  canal  itself,     lb. 
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If  the  title  to  the  railroad  company  stock  is  in  any  sense  still  in 
the  Old  Company,  it  can  clearly  be  sold  by  the  liquidalor  as  an 
ordinary  asset  or  quitclaimed  by  him  to  a  purchaser  from  the 
New  Company.    lb, 

J7ie  stockholders  and  credUora  of  the  New  Company  can  not  9ucce9»- 
fuMy  question  the  power  of  the  company ,  with  the  consent  of  the 
liquidator  and  the  mandaiaire  of  the  bondholders  of  the  Old 
Company,  to  sell  the  canal  property.  A  creditor  of  the  New  Com- 
X>any,  a  solvent  concern,  able  and  willing  to  pay  its  debts,  can 
no  more  prevent  a  sale  of  the  company's  property  than  the  cred- 
itor of  an  individual  can  prevent  him,  if  he  is  solvent,  from 
selling  his  personal  property  or  realty.    Ih. 

The  civil  tribunal  of  the  Seine  had  the  power  under  the  special  law  of 
July  1,  1893,  to  authorize  the  liquidator  to  ratify  the  sale  of  the 
canal  property  to  the  United  States,  and  there  appears  to  be  no 
method  known  to  French  law  whereby  the  validity  of  this  law 
can  be  attacked.  In  France  the  judicial  power  is  distinct  from 
the  legislative,  and  the  courts  of  that  country  have  no  author- 
ity to  declare  that  a  law  regularly  passed  and  proclaimed  is 
ineffective.    lb. 

The  French  courts  have  not  undertaken  to  authorize  the  action  of 
the  New  Panama  Canal  Company,  which  company  needed  no 
such  authorization.    76. 

In  purchasing  this  property  the  United  States  would  incur  no  obliga- 
tions to  the  stockholders^  bondholders^  or  other  creditors  of  eUIier  com- 
pany. The  stockholders  would  be  bound  by  their  owp  repre- 
sentative, the  "general  meeting."  There  are  no  bondholders 
of  the  New  Company,  but  the  bondholders  of  the  Panama  Rail- 
road Company  will  have  to  be  considered  and  perhaps  paid 
from  the  railroad  earnings  or  otherwise.  As  for  its  general 
creditors,  the  indebtedness  to  them  is  said  to  be  and  must  be 
small,  and  can  be  ascertaineil  and  paid  by  the  company  before 
the  sale  is  consummated  or  an  arrangement  made  to  apply  to  it 
a  part  of  the  purchase  money.     lb. 

There  are  no  mortgages  against  the  property,  and  no  liens  except 
upon  two  buildings  upon  the  Isthmus.  The  judgments  are 
small,  amounting  to  about  |100,000  and  interest.  These  sub- 
jects discussed^at  length,  pages  180-188.     lb. 

There  can  be  no  question  as  to  the  right  of  the  Government  to 
acquire  and  hold  a  large  part  of  the  stock  of  the  Panama  Rail- 
road Company.     lb. 

The  objection  that  Congress  has  authorized  a  purchase  from  the 
New  Company  only  and  not  from  the  liquidator  of  the  Old  Com- 
pany is  unsound.  A  law  must  have  a  reasonable  interpretation 
in  view  of  its  object  and  not  be  rendered  abortive  if  that  can  be 
avoided.  The  intention  of  Congress  was  to  authorize  the  pur- 
chase of  the  canal  property  from  the  owner.    Whether  the  title 
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to  the  property  is  in  the  Old  Company  or  the  New  is  immaterial 
since  both  companies  join  in  the  proposed  sale.  The  purchase 
will  be  from  the  New  Company,  and  the  consent  of  the  liquida- 
tor of  the  Old  Company  will  be  at  most  a  waiver  of  rights  as  to 
property  transferred  to  the  New  Company.     lb. 

PAJUDOK.    See  Naval  Officers,  2. 

PENALTY  ENVELOPES.    See  Postal  Sebvicb  of  the  Philippine 
Islands,  4. 

PEBMANENT  CENSUS  OFFICE.     See  Census  Office. 

PHILIPPINE  ISLANDS. 

1.  The  Domeitio  Postal  Service  of  the  Philippine  Islands  is  under  the 

exclusive  control  of  the  Philippine  government.    534. 

2.  Oi&cial  Kail  Coming  firom  those  Islands  through  the  postal  service 

of  the  United  States  should,  however,  comply  with  the  general 
laws  of  the  United  States  regulating  the  mails  under  the  admin- 
istration of  the  Postmaster-General.     Ih. 

5.  Oovemment  of — ^War  Department — Under  the  instnictions  of  the 

President  to  the  Philippine  Commission  of  April  7, 1900,  and  the 
Executive  order  of  June  21, 1901,  the  powers  and  duties  thereby 
conferred  upon  the  Commission  and  the  civil  governor  were  to 
be  exercised  under  the  direction  and  control  of  the  Secretary  of 
War,  and  the  act  of  July  1, 1902  (32  Stat.,  691),  in  ratifying  and 
approving  the  instructions  and  order  referred  to,  continued  this 
relation.  The  reasonable  inference  is,  therefore,  that  until  oth-  - 
erwise  provided,  Congress  intended  that  the  government  for  the 
Philippine  Islands  should  be  regarded  as  a  branch  of  the  War 
Department.  lb. 
4.  The  Penalty  Envelopes  Used  for  the  Transmission  of  Official  Kail  from 
those  islands  should,  accordingly,  bear  the  indorsement  of  the 
War  Department.     lb. 

6.  Eminent  Domain — Insnlar  Oovemment. — A  good  title  can  be  acquired 

by  the  United  States  to  land  in  the  Philippine  Islands  required 
for  use  as  military  posts  under  either  section,  1  or  2,  of  the  act  of 
the  Philippine  Commission  of  March  5,  1903  (No.  665),  the 
method  provided  by  section  I  l)eing  slightly  more  circuitous 
than  that  provide<i  by  section  2,  in  that  it  provides  for  condem- 
nation by  the  Philippine  insular  government  and  subsequent 
transfer  to  the  United  States.     640. 

6.  The  Philippine  Oovemment  Derives  the  Power  of  eminent  domain 

from  section  63  of  the  organic  act  (32  Stat.,  706).     lb. 

7.  Intemal-Bevenne  Tax. — Cigars  shipped  ftom  the  Philippine  Islands 

to  the  United  States  are  not  subject  to  internal-revenue  tax 
under  section  3402,  Revise<l  Statutes.     120. 

8.  Same.— Prior  to  the  passage  of  the  act  of  July  1,  1902  (32  Stat., 

691),  the  Philippine  Islands  were  **  within  the  exterior  bounda- 
ries of  the  Unite<l  States"  within  the  meaning  of  section  3448, 
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Revised  Statutes,  and  subject  to  its  provisions;  but  since  ita 
passage  the  provisions  of  that  section  have  been  inoperative  in 
those  islands,  section  1  of  that  act  providing  in  effect  that  the 
laws  of  the  United  States  shall  not  apply  to  the  Philippine 
Islands.  No  internal-revenue  tax  therefore  can  be  imposed 
under  the  laws  of  the  United  States  on  cigars  shipped  mto  this 
country  from  the  Philippine  Islands.  lb, 
9.  Jarisdiotion  of  Civil  and  Military  Gonrti. — An  officer  in  the  Army 
of  the  United  States  who,  while  operating  in  the  Philippines 
during  the  insurrection  in  those  islands,  and  while  the  govern- 
ment of  military  occupation  was  in  force  therein,  committed  an 
offense  against  a  native  of  those  islands,  was  amenable  only  to 
the  laws  of  war,  and  can  not  be  tried  by  the  civil  courts  of 
those  islands  or  of  the  United  States;  and,  having  left  the 
military  service,  he  can  not  now  be  tried  for  the  offense  by  a 
military  court.     570. 

10.  Same. — A  court  martial  has  no  jurisdiction  over  an  officer  after  he 

has  left  the  service,  and  a  military  commission  has  no  juris- 
diction to  try  such  officer  now  that  peace  has  been  proclaimed 
in  the  Philippines. 

11.  Confinement  of  Filipino  Convicted  in  Consular  Court  in  China. — There 

is  no  warrant  of  law  for  confining  in  a  Philippine  prison  a 
Filipino  sailor  convicted  in  the  United  States  consular  court 
at  Shanghai,  China,  of  the  murder  of  a  Chinaman  on  the  U.  S. 
Army  transport  7/?Vrfro7/i,  and  sentenced  to  fifteen  years*  impris- 
onment.    549. 

12.  Same. — Section  5546,  Rev.  Stat. ,  as  amended  by  the  act  of  March 

3,  1901  (31  Stat.,  1451),  or  without  the  amendment,  contains 
nothing  to  indicate  that  Congress  considered  the  home  or 
domicile  of  a  convict  in  providing  for  his  confinement,  or  that 
in  speaking  of  a  "convenient  State  or  Territory"  the  Philip- 
j)ine  Islands  were  in  contemplation.     Th. 

13.  Manila  not  a  Foreign  Port.     28. 

PHILIPPINE  PRISON.     See  Philippine  Islands,  11,  12. 
PHILOSOPHICAL  APPARATUS.     Si',e  Customs  Laws,  14. 
POLITICAL  CONTRIBUTIONS.     See  Civil  Service,  7,  8. 

PORTO  RICO. 

1.  Free  Importation  of  Porto  Bican  Prodnots. — Alt  articles  of  Porto 
Rican  origin  exporte<l  from  Porto  Rico  to  foreign  countries  after 
the  pa.s8age  of  the  Foraker  Act  of  April  12,  1900  (31  Stat,  77), 
may,  since  the  proclamation  of  the  President  on  July  25, 1901, 
doing  away  with  the  15  per  cent  duty  imposed  under  section  3 
of  that  act,  be  imported  into  the  United  States  free  of  duty 
under  paragraph  483  of  the  tariff  a<-t  of  July  24,  1897  (30  StAt, 
195),  provided  the  articles  have  not  been  advanced  in  value  or 
improved  in  condition  by  any  process  of  manufacture  or  other 
means.     55. 
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2.  Sftine — Intenial  BeTenne. — Such  free  importation  does  not,  how- 
ever, affect  the  question  of  the  payment  of  the  internal-revenue 
tax  provided  for  in  section  3  of  the  Foraker  Act.    lb, 

8.  Free  Importation  of  Tobacoo  Grown  in  Porto  Bioo. — Tobacco  grown 
in  Porto  Rico  after  the  cession  of  that  island  to  the  United 
States  and  brought  into  this  country  for  warehousing,  and  after- 
wards exported  to  Canada  and  thence  returned  to  the  United 
States,  is  within  the  benefits  of  {taragraph  483  of  the  act  of  July 
24,  1897  (30  Stat.,  195),  but  subject  to  the  internal-revenue  tax 
provisions  of  section  3  of  the  act  of  April  12, 1900  (31  Stat,  77). 
612. 

4.  Head  Tax — Immigration  Fond. — ^The  head  tax  upon  alien  passen- 

gers brought  into  ports  of  Porto  Rico  should  be  accounted  for 
and  credited  to  the  *  immigrant  fund/'  as  is  done  with  like  col- 
lections upon  alien  passengers  arriving  at  ports  in  the  United 
States.    86. 

5.  Same— Immigration  Aet— Section  14  of  the  act  of  April  12,  1900 

(31  Stat,  77,  80),  "to  provide  revenues  and  a  civil  government 
for  Porto  Rico,"  gives  force  and  effect  in  that  island  to  the  im- 
migration act  of  August  13,  1882  (22  Stat,  214) .    Ih. 

6.  Hative  Porto  Biean,  an  American  Artist— Free  Entry  of  Paintings. — 

A  native  Porto  Rican,  an  artist  by  profession,  although  tempo- 
rarily living  in  France  on  the  11th  day  of  April,  1899,  is,  under 
section  7  of  the  act  of  April  12,  1900  (31  Stat,  79) ,  a  citizen  of 
Porto  Rico,  and,  as  such,  is  an  American  artist,  whose  paintings 
upon  importation  into  the  United  States  are  entitled  to  the 
privileges  provided  in  paragraph  703  of  the  tariff  act  of  July  24, 
1897  (30  Stat,  203).    40. 

7.  PnbUc  Lands  of.— The  so-called  "public  lands''  of  Porto  Rico 

which,  prior  to  the  treaty  of  Paris  of  December  10,  1898  (30 
Stat.,  1754),  belonged  to  Spain,  were,  by  that  treaty,  ceded  to 
and  now  belong  to  the  United  States,  and  not  to  Porto  Rico.    8. 

8.  Storage  Oharges,  etc.,  Collected  in  Porto  Bico. — Storage  charges, 

fines,  penalties,  and  forfeitures,  and  other  collections,  not 
duties  or  taxes,  made  by  customs  oflScers  in  Porto  Rico  in  the 
administration  of  the  customs  laws,  should  be  deposited  to  the 
credit  of  the  Treasurer  of  the  United  States.    621. 

9.  The  Tonnage  Tax  Collected  in  Porto  Eico  under  section  14  of  the 

act  of  June  26,  1884  (23  Stat,  57),  as  amende<i  by  section  11  of 
the  act  of  June  19,  1886  (24  Stat,  81),  should  be  so  deposited 
as  to  be  available  for  the  maintenance  in  part  of  the  Marine- 
Hospital  Service.     122. 
POST-OFFICE  DEPABTMENT. 

1.  Award  of  Coal  Contract. — Section  412,  Revised  Statutes,  does  not 
prohibit  the  Postmaster-C  ieneral  from  awarding  a  contrac-t  for 
furnishing  coal  for  his  Department  to  a  firm,  it  being  the  lowest 
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bidder,  one  of  the  members  of  which  is  an  officer  of  that  De- 
partment; but  if  the  contract  was  one  for  '^carrying  the  mail/' 
it  would  be  clearly  within  the  general  prohibition  of  that  sec- 
tion. 557. 
8.  8«iie— Seetion  178S,  Beviied  8tatiitM.~Nor  does  section  1783,  Re- 
vised Statutes,  prevent  the  awarding  of  such  contract  to  the  firm 
referred  to  il  the  officer  does  not  '^act  as  an  officer  or  agent  of 
the  United  States''  with  reference  to  the  purchase  of  the  coal. 
That  section,  being  quasi-penal  in  character,  must  be  strictly 
construed;  and,  under  such  construction,  a  partner  can  not  be 
held  to  be  an  '* agent,"  for  he  is  a  principal,  and  the  act  is 
essentially  the  act  of  principals.  /&. 
S.  Same — Administrative  Diicretion. — While  there  is  no  statute  for- 
bidding the  Postmaster-Greneral  from  awarding  the  contract  to 
such  a  firm,  he  is  under  no  l^al  obligation  to  do  so.  As  the 
question  is  one  of  administrative  judgment  and  discretion,  the 
Attomey-Greneral  is  without  authority  or  obligation  to  express 
an  opinion  with  reference  to  it.    Ih. 

POSTAL    SEBVICE    OF    THE    PHILIPPINE   ISLANDS.     See 
Philippine  Islands,  1-4. 

PBAOnCE,  DEPABTMENTAL.    See  the  various  Departments. 

PBEFEBMENT.     See  Census  Office,  2,  4. 

PKESIDENT. 

1.  Appointment  of   Student  Interpreters    at  Legation  to  China. — ^The 

President  is  authorized,  under  the  provisions  of  the  diplomatic 
and  consular  appropriation  act  of  March  22,  1902  (32  Stat,  78), 
to  appoint  the  ten  student  interpreters  at  the  l^ation  to  China 
therein  provided  for,  without  sending  their  names  to  the  Senate 
for  confirmation.    52. 

2.  Certificate  of  Kerit — Military  Service. — ^The  President  may  grant  a 

certificate  of  merit  to  an  enlisted  man  of  the  Army  who  has 
distinguished  himself  in  the  service  and  is  recommended  for 
such  certificate  by  the  commanding  officer  of  his  regiment  or 
by  the  chief  of  the  corps  to  which  he  belongs,  notwithstanding 
the  fact  that  he  is  not  in  the  military  service  at  the  time  his 
c&se  reaches  the  President  for  consideration,  and,  if  granted  the 
certificate,  will  be  entitled  to  additional  pay  for  the  period 
intervening  between  the  date  of  such  service  and  the  date  of 
his  discharge  from  the  military  service;  but  the  President  can 
not  grant  a  certificate  of  merit  if  the  recommendation  therefor 
by  the  commanding  officer  or  chief  of  his  corps  was  made  after 
the  enlisted  man  was  discharged  from  the  military  service.  127. 
8.  Feei  of  ConsnlB — Inspection  Cards — ^Unofficial  Servioei. — ^The  Presi- 
dent may  prescribe  a  fee,  as  provided  by  section  1746,  Revised 
Statutes,  for  the  services  of  a  consul  in  furnishing  inspection 
cards  to  steerage  passengers  on  vessels  destined  to  the  United 
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States,  as  required  by  the  quarantine  regulations  of  April  1, 
1903,  but  he  has  no  authority  to  declare  such  a  fee  unofficial 
and  to  permit  the  consul  to  retain  it  as  such.  672. 
4.  Kedalf  of  Honor—Military  Bervioe. — Under  section  6  of  the  act  of 
March  3,  1863  (12  Stat.,  751),  the  President  may  present  a 
medal  of  honor  to  an  officer  or  private  in  the  military  service  of 
of  the  United  States  who  has  distinguished  himself  in  action, 
notwithstanding  he  is  not  in  the  military  service  at  the  time 
the  case  reaches  the  President,  for  consideration,  provided  the 
application  or  recommendation  therefor  was  made  while  he  was 
in  the  military  service;  but  a  medal  of  honor  can  not  be  awarded 
where  the  application  or  recommendation  therefor  is  made 
after  the  officer  or  private  has  been  discharged  from  the  military 
service.  580. 
6.  Public  Land!  of  Hawaii. — ^The  President  is  authorized,  under  sec- 
tion 91  of  the  organic  act  of  the  Territory  of  Hawaii  (31  Stat., 
159),  to  take  such  of  the  public  lands  of  Hawaii  as  he  deems 
proper  for  the  uses  and  purposes  of  the  United  States.    600. 

FBINOE  HENBT  OF  FB.VSSIA,  GIFTS  FBOM.     Ste  Constitu- 
tional Law. 

PBISON.    See  Philippine  Prison. 

PKOMOnOK.     See  Abmy  Offickrs,  4. 

PUBULO  LANDS 

Of  Porto  Bioo. — The  so-called  ** public  lands''  of  Porto  Rico  which, 
prior  to  the  treaty  of  Paris  of  December  10, 1898  (30  Stat,  1754), 
belonged  to  Spain,  were,  by  that  treaty,  ceded  to  and  now 
belong  to  the  United  States,  and  not  to  Porto  Rico.     8. 

BEFX7ND  OF  DUTIES.     See  Customs  Laws,  27. 

BEFUKD  OF  LEGACT  TAXES.     See  Lecmcy  Taxes. 

REINSTATEMENT.     See  Civil  Service,  4-6. 

KELATIVE  BANK.     See  Army  Officers,  4-6;  Naval  Officers,  1. 

BEIiEASE  OF  CBUISEB  GALVESTON.     See  Jurisdiction,  4. 

REMISSION  OF  PENALTIES.     See  Cuotoms  Laws,  5,  6. 

BETUBN  CEBTIFICATE.     See  Chinese,  9,  11. 

BET17BN  POSTAGE   GLEAJtING  CO.     See  Attornby-Generai.— 
Opinions,  1. 

BEVOCATION  OF  LICENSE.     See  Licensed  Officers  of  Steam 

Vessei/j. 
BIVEB  AND  HABBOB  IMPBOVEMENT. 

1.  Duty  of  Secretary  of  War.— The  words  **w}  authorized'^  contained 
in  that  provision  of  the  river  and  harbor  act  of  June  13,  1902 
(32  Stat.,  342),  which  confers  upon  the  Secretary  of  War  the 
power  to  purchase  or  build  a  dredge  for  use  in  harbor  improve- 
ment and  maintenance  in  Lake  Erie,  while  equivalent  to  the 
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word  **may/'  are  used  In  a  mandatory  sense  and  are  binding 
upon  the  executive  whose  duty  it  is  to  carry  them  into  effect. 
594. 
2.  Same. — While  **may"  in  any.  statute  is  ordinarily  to  be  con- 
strued as  *^ shall"  or  *'must''  when  public  rights  or  interests 
are  concerned,  yet  the  construction  depends  upon  the  context 
of  the  statute,  the  test  being  the  intent  of  the  legislature.    Ih. 

SdENTIFIG  APPA&ATTJS.     See  Customs  Laws,  14. 

SEARCH  WABBANTS.     See  United  States  Commissionebs. 

SEOBBTABT  OF  OOMMEBCE  AND  LABOB.     See  Dbpabtment 
of  Commbbce  and  Labor. 

SECBETABT  OF  THE  TBEA8T7BT. 

1.  Aooeptanoe  of  Federal  Building  Bite  in  Honolulu. — ^The  Secretary  of 

the  Treasury  may,  if  authorized  by  the  President,  accept  a  site 
for  a  Federal  building  in  Honolulu  acquired  in  exchange  for 
public  land  in  Hawaii  and  assume  the  custody  and  control 
thereof,  no  objection  thereto  arising  under  section  3736,  Re- 
vised Statutes,  or  otherwise.    600. 

2.  Fines  Aoceptj|d  in  Lien  of  Forfeiture. — Where,  upon  the  seizure  of 

smuggled  or  unentered  goods,  the  Secretary  of  the  Treasury,  in 
the  exercise  of  his  pow^er  to  remit  fines  and  penalties,  accepts 
in  lieu  of  forfeiture  the  payment  of  such  an  amount  as  ne  deems 
just  and  equitable,  the  amount  paid  should  be  treated  as  a  fine 
imposed  rather  than  as  a  duty  collected.    583. 

3.  Same. — The  power  of  the  Secretary  of  the  Treaiury  to  release  and 

remit  lines,  penalties,  and  forfeitures  under  sections  3081  and 
5293,  Revised  Statutes,  and  under  sections  17  and  18  of  the  act 
of  June  22,  1874  (18  Stat,  189),  now  subject  to  the  restriction 
of  section  7  of  the  customs  administrative  act  as  amended  (30 
Stat.,  212),  relates  only  to  civil  liability  and  consequences  where 
the  value  of  the  property  seized  or  the  amount  of  the  fine  or 
forfeiture  incurred  does  not  exceed  $1,000;  but  does  not  include 
penalties  "accrued"  or  ** incurred"  which  have  been  ** ad- 
judged ' '  as  part  of  the  punish  ment  under  an  *  *  indictment. ' '    lb. 

4.  Informer's   Compensation. — Notwithstanding    the  absence  of   the 

certificate  provided  for  by  section  6  of  the  act  of  June  22,  1874 
(18  Stat.,  186),  the  Secretary  of  the  Treasury  is  authorized, 
under  section  4  of  that  act,  to  award  compensation  to  a  Cana- 
<lian  customs  official  who  furnished  information  which  resulted 
in  a  forfeiture  of  certain  diamonds  for  violation  of  section  3082, 
Revised  Statutes.     61. 

5.  The  Office  of  Appraiser  of  Customs  in  the  Collection  District  of  Pitts- 

burg, Pa.,  having  been  abolislRnl  in  1880  by  the  Secretary  of  the 
Treasury,  under  the  authority  conferred  upon  him  by  section 
265.'^,  Revised  Statutei^,  that  officer  has  no  authority  to  revive  it. 
By  alx)liHhing  the  office  the  Secretary  exhausted  all  his  power 
in  the  premiw\M,  an<l  Congress  alone  can  re-create  it,     613. 


Digitized  by  VjOOQLC 


Digest.  Y49 

SEOBETABT  OF  THE  TBEASTTBT— Ck)ntlnaed. 

6.  Power  to  Belease  Goods  niegally  Imported. — The  Secretary  of  the 

Treasury  may  release  cigars  imported  in  violation  of  section  26 
of  the  act  of  August  28,  1894  (28  Stat.,  552),  amending  section 
2804,  Revised  Statutes,  on  payment  of  a  fine  equal  to  the  duty, 
when  in  his  opinion  the  importation  does  not  involve  fraud. 
588. 

7.  Beferenoe  of  ICatter  of  IHBallowance  to  Court  of  Claimi. — Where, 

upon  an  appeal  to  the  Comptroller  of  the  Treasury  from  certain 
disallowances  made  by  the  Auditor  for  the  War  Department  in 
the  settlement  of  the  accounts  of  a  disbursing  officer  of  the 
Army,  the  Comptroller  is  unable,  because  of  disputed  questions 
of  fact,  to  determine  the  question  presented,  and  certifies  such 
fact  to  the  Secretary  of  the  Treasury,  the  latter  officer  has  no 
authority,  under  section  1063,  Revised  Statutes,  to  direct  that 
the  matter  be  referred  to  the  Court  of  Claims  for  trial  and  adju- 
dication, it  not  being  a  claim  within  the  meaning  of  that  section. 
545. 

8.  Befand  of   Dntiei  Erroneously  Collected. — ^The  authority  of    the 

Secretary  of  the  Treasury  to  refund  duties  erroneously  collected, 
on  the  ground  of  mistake,  is  to  be  restricted  to  mistake  of 
fact.    34. 

9.  BegulatioxiB  in  Begard  to  Bequests  upon  Kational  Bureau  of  Stand- 

ards.—The  Secretary  of  the  Treasury  is  authorized  under  sec- 
tions 3  and  9  of  the  act  of  March  3,  1901  (31  Stat.,  1449),  to 
provide  by  r^ulation  what  officer  or  officers  of  "State  govern- 
ments" shall  be  recognized  by  the  National  Bureau  of  Standards 
in  requests  made  upon  it  for  the  services  specified  in  that  act. 
667. 
See  oho  Trbasury  Department. 
8ECBETABT  OF  WAB. 

Biver  and  Harbor  Improvement. — ^The  words  "t«  authorized^ ^  con- 
tained in  that  provision  of  the  river  and  harbor  act  of  June 
13,  1902  (32  Stat,  342),  which  confers  upon  the  Secretary  of 
War  the  power  to  purchase  or  build  a  dredge  for  use  in  harbor 
improvement  and  maintenance  in  Lake  Erie,  while  equivalent 
to  the  word  "may,"  are  used  in  a  mandatory  sense  and  are 
binding  upon  the  executive,  whose  duty  it  is  to  carry  them  into 
effect.  594. 
See  aUo  War  Department. 
SEIZX7BE  AND  DESTRUCTION  OF  FT7B-SEAI«  SKINS.    See 

Customs  Laws,  32,  33. 
SMXTGK^UNG.    See  Customs  Laws,  1-4. 
SPECIAIj  agents.     See  Census  Office,  5,  6. 
STAMP  TAX.    See  Internal  Revenue,  5. 

STATE  BOARD  OF  HABBEB  COMMISSIONEBS.    See  Virginia 
State  Board  of  Harbor  Commissioners. 
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STATE  MILITIA.    See  Militaky  Servicb  of  thb  Unttbd  Statbb. 
STATE  CESSIONS  OF  LAND  TO  UNITED  STATES. 

1.  Boservatioiif  in. — ^The  act  of  Louisiana,  approved  June  30,  1892, 

ceding  jurisdiction  to  the  United  States  over  certain  lands  in 
that  State  for  public  purposes,  and  providing  for  the  purchase 
and  condemnation  thereof,  satisfies  the  requirements  of  section 
366,  Revised  Statutes,  and  no  further  cession  of  jurisdiction  is 
legally  required.    617. 

2.  Same. — The  settled  construction  of  the  Department  of  Justice  is 

that  the  ** consent"  of  the  l^islature  of  a  State  to  the  purchase 
of  lands  therein  by  the  United  States,  required  by  section  366, 
Revised  Statutes,  must  be  free  from  any  conditions  or  reserva- 
tions inconsistent  with  the  exercise  by  ^'nngress  of  "exclusive 
legislation"  thereover;  but  the  reservation  by  a  State  of  the 
right  to  serve  and  execute  its  civil  and  criminal  process  in  the 
place  ceded  has  always  been  held  permissible.  Ih, 
STATUTES  INTEBPBETED.  Pa^. 

Act  of  March  3,  1863,  section  6  (12  Stat.,  761).    Medal  of 
honor ^- 580 

Act  of  July  24,  1866  (14  Stat.,  221).    Telegraph  grants..  603 

Act  of  March  4,  1874  (18  Stat.,  19).     Authority  of  chief 
clerk  of  War  Department  to  sign  requisitions 646 

Act  of  June  22,  1874,  section  6  (18  Stat,  187).    Inform- 
er's compensation  61 

Act  of  June  22,  1874,  sections  17  and  18  (18  Stat.,  189). 
Remission  of  fines,  penalties,  and  forfeitures 583 

Act  of  March  3,  1875,  section  1  (18  Stat.,  469).    Liqui- 
dation of  duty,  refund,  mistake  of  fact 34 

Act  of  May  17,  1878,  section  3  (20  Stat.,  62).     Subletting 
of  mail  contract 543 

Act  of  August  3,  1882,  section  1  (22  Stat,  214).    Head 
tax,  alien  passengers 590 

Act  of  January  16,   1883,   section  11   (22    Stat,  406). 
Political  contributions 133 

Act  of  June  26,  1884,  section  14  (23  Stat,  67).    Ton- 
nage tax,  Porto  Rico 122 

Act  of  February  26,    1884  (23  Stat,  332).    Alien  con- 
tract labor  laws 112 

Act  of  June  19,  1886,  section  11  (24  Stat,  81).    Tonnage 
tax 122,697 

Act  of  September  13, 1888,  section  6  (26  Stat,  477).    Debt 

"unascertained  and  unsettled" 637 

Act  of  September  13,  1888,  section  7   (25  Stat,  477). 
Chinese  exclusion  laws 544 

Act  of  March  5,  1890  (26  Stat,  17).     Assistant  Secretary 
of  War 646 
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STATUTES  IKTEBFBETED— Continued.  Pa«e. 

Act  of  June  10,  1890,  section  9  (28  Stat.,  136) .    Duties  in 

case  of  forfeiture 1 

section  12  (26  Stat.,  136).    General 
appraiser,     office,     incompatible 

service 12 

section  13  (26  Stat.,  136).    Appraise- 
ment    683 

Act  of  September  19,  1890  (26  Stat.,  466).    Lottery 563 

Act  of  February  9,  1891  (26  Stat,  737).    Certificate  of 

merit 128 

Act  of  March  29, 1892  (27  Stat..  12).    Certificate  of  merit.  128, 579 
Act  of  May  5,  1892  (27  Stat.,  25).    Certificate  of  resi- 
dence, Chinese 132 

Act  of  August  18,  1894  (28  Stat.,  391).     Head  tax  alien 

passengers 590 

Act  of  January  12,  1895,  sections  54  and  73  (28  Stat.,  608, 

612).     American  Ephemeris  and  Nautical  Almanac  .. .  663 

Act  of  March  2,  1897,  sec^tions  6  and  8  (29  Stat.,  606). 

Tea  board  of  the  General  Appraisers 634 

Act  of  July  24, 1897,  paragraphs  181,  182  (30  Stat.,  166). 

Assay,  lead  bullion 45, 569 

paragraph  415  (30  Stat,  190).  Draw- 
back    6 

paragraph  483  (30  Stat.,  195).     Free 
importation  of  Porto  Rican  products    55, 612 
paragraph  701  (30  Stat,  203).    Free 
importation   of   philosophical    or 

scientific  apparatus 28 

paragraph  703  (30  Stat,  203).  Free 
importation  of  paintings  of  Ameri- 
can artists 40 

section  11  (30  Stat,  207).    Imported 

goods,  trade-mark 651 

section  15  (30  Stat,  207).  Removal 
and    destruction   of   merchandise 

held  in  bond 59 

section  30  (30  Stat,  211).  Draw- 
back, camel's  hair  noils 53 

section  30  (30  Stat,  211).  Draw- 
back, cotton  bales,  burlaps 575 

section  32   (30  Stat,  211).    Duties 

in  case  of  forfeiture 1 

section  7  (30  Stat,  212).    Remission 
of  fines,  x)enaltie8,  and  forfeitures.         583 
Act  of  December  29,  1897,  section  9  (30  Stat.,  226).    De- 
struction of  fur-seal  skins  illegally  imported 577 

Act  of  June  13, 1898  (30  Stat.,  459).     Stamp  tax  on  export 
bills  of  lading 44 
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STATUTES  INTEBFBETEB— Continaed.  Pa«e. 

Act  of  March  3,  1899,  section  11  (30  Stat.,  1007).    Rank 

and  pay  of  retired  naval  officers ^..  709 

Act  of  April  12, 1900,  section  4  (31  Stat.,  78).    Collection 

of  duties,  etc. ,  in  Porto  Rico 621 

section  7  (31  Stat,  79).    Citizen  of 

Porto  Rico,  American  artist 40. 

sections  4  and  14  (31  Stat.,  78,  80). 

Tonnage  tax,  Porto  Rico 123, 124 

section  14  (31  Stat.,  80).    Head  tax, 

Porto  Rico 86 

Act  of  April  ;I0,  1900,  section  91  (31  Stat.,  159).     Public     . 

lands  of  Hawaii 600 

Act  of  March  3,  1901,  section  8  (31  Stat.,  1450).    Na- 
tional Bureau  of  Standards 667 

Act  of  March  3,  1901  (31  Stat.,  1451).     Confinement  of 

convict -  -  -    ■      549 

Act  of  March  6, 1902,  sections  5  and  7  (32  Stat,  51).  Spe- 
cial agents — Census  office 78 

section  5  (32  Stat,  51).     Employ- 
ment  of    honorably   discharged 

soldiers 64 

Act  of  March  22, 1902  (32  Stat ,  78) .     Student  interpreters 

at  legation  to  China 52 

Act  of  April  28, 1902,  section  3  (32  Stat,  120, 171).  Trans- 
fer of  temporary  clerks  to  classi- 
fied service 81 

section  3  (32  Stat,  120, 171).    Civil 

service.  Department  of  State 95 

section  1797,  R,  S.(32  Stat,  120, 152). 
Eviction  of  trespassers  from  public 

lands  in  District  of  Columbia 616 

Act  of  April  29,  1902  (32  Stat,  176).    Chinese-exclusion 

laws 544 

section  2  (32  Stat,  176).     Enforce- 
ment of  Chinese-exclusion  laws. .  561 
Joint  resolution  of  May  13,  1902  (32  Stat,  740).    Ameri- 
can Ephemeris  and  Nautical  Almanac 663 

Act  of  June  13, 1902  (32  Stat,  331,  342).     River  and  har- 
bor improvement 594 

A(^t  of  June  27,  1902,  section  3  (32  Stat,  406).     Refund- 
ing of  legacy  taxes 98 

Act  of  July  1, 1902  (32  Stat,  630).     Distribution  of  United 

States  Reports 106 

Act  of  July  1, 1902  (32  Stat,  632).     labeling  or  branding 

of  dairy  and  food  products 125, 675, 695 

Act  of  July  1,  1902,  paragraph  41  (32  Stat,  641,  651). 
Mississippi  Choctaw  Indians 689 
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STATUTSS  INTEBFBETED— Continued.  Pa«e. 

Act  of  July  1, 1902  (32  Stat,  662, 678).    American  Ephem- 

erifl  and  Nautical  Almanac 663 

Act  of  February  14,  1903  (32  Stat,  825).    Department  of 

Commerce  and  Labor *        697 

Act  of  February  25,  1903  (32  Stat,  854,  896).    Cenaua 

Office 699 

Act  of  March  3, 1903  (32  Stat.,  982, 994).    Attorneys*  fees 

in  Loyal  Creek  claims 623 

Act  of  March  3,  1903  (32  Stat,  1031,  1069).     Census 

Office 699 

Act  of  March  3,  1903  (32  Stat,  1147,  1158).     Dairy  and 

food  products 675 

Act  of  March  3,  1903,  section  36  (32  Stat,  1213).    Immi- 
gration act— dangerous  contagious  disease 706 

Revised  Statutes,  section  355.     Reservations  in  State  ces- 
sions of  land  to  the  United  States 617 

section    412.     Post-Office    Department 

coal  contract 557 

section  1063.     Claims  against  an  Exec- 
utive Department 645 

sections  1216  and  1285.     Certificate  of 

merit 128,129,579 

sections  1219  and  1603.    Army  officers, 

relative  rank 74 

section  1745.     Fees  of  consuls 672 

section  1783.     Post-Office  Department 

coal  contract 558 

section  1797.     Chief  of  Engineers,  evic- 
tion from  public  lands  in  District  of 

Columbia 616 

section  3074.     Appraisements 583 

'  section  3081.     Remission  of  fines  and 

penalties 583 

sections  3402  and  3448.    Internal-reve- 
nue tax  on  cigars  from  Philippine 

Islands 120 

section  3462.     United  States  commis- 
sioners, search  warrants 685 

sections  3894,  3929,  and  4041.     Lottery .  663 

section  4449.     Revocation  of  license  of 

officer  of  steam  vessel 136 

section  5293.     Remission  of  fines,  penal- 
ties, and  forfeitures 58J^ 

section  5546.     Confinement  of  convict.  549 
Act  of  the  Philii)pine  Commission  of  March  6,  1903,  sec- 
tions 1  and  2  (No.665) - 640 

19219—03 48 
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STATT7TOBY  CONSTBUCTION. 

1.  Implied  Authority. — Where  rights  of  person  and  proi)erty  are  in- 

volved, an  implied  authority  which  is  summary  and  might  be 
used  arbitrarily  should  not  be  lightly  assumed.  In  such  cases 
the  inference  should  not  only  be  persuasive  but  irresistible.    577. 

2.  Bepeals  by  Implication  are  never  favored.     There  must  be  a  posi- 

tive repugnancy  between  the  old  and  the  new  law  to  work  an 
implied  repeal.     If  possible,  the  two  laws  should  jstand  to- 
gether.   561. 
8.  What  is  SxproBsed  in  a  Statute  is  exclusive  when  it  is  creative  of 

some  right,  power,  or  grant     621. 
4.  While  '^Kay"  in  any  Statute  is  ordinarily  to  be  construed  as 
"shall"  or  "must"  when  public  rights  or  interests  are  con- 
cerned, yet  the  construction  depends  upon  the  context  of  the 
statute,  the  test  being  the  intent  of  the  legislature.    594. 

STEEL  SHAFT.     Bee  Customs  Laws,  13. 

STIPTJIiATION.     iSee  Jurisdiction,  4. 

STUDENT  INTEBPBETEBS  AT  LEGATION  TO  CHINA. 

Appointment  of. — The  President  is  authorized,  under  the  provisions 
of  the  diplomatic  and  consular  appropriation  act  of  March  22, 
1902  (32  Stat,  78),  to  appoint  the  ten  student  interpreters  at 
the  legation  to  China  therein  provided  for,  without  sending  their 
names  to  the  Senate  for  confirmation.    52. 

SOUTH  AFRICA.     >Ste  Neutrality. 

SXTB-LETTING  OF  MAIL  CONTRACT.    Bee  Mail  Contract. 

TEA  BOARD  OF  THE  GENERAL  APPRAISERS. 

Hearing  before  Two  Members  of. — A  majority  of  the  tea  board  of  the 
General  Appraisers  may  properly  hear  and  decide  questions 
presented  to  it,  and  their  decision  is  valid  and  binding,  even 
though  the  third  member  of  the  board  should  not  be  present  at 
the  hearing.     634. 

TELEGRAPH  GRANTS. 

1.  Acceptance  by  an  Individual. — The  mere  filing  by  an  individual  with 

the  Postmanter-General  of  an  acceptance  of  the  restrictions  and 
obligations  of  the  act  of  July  24,  1866  (14  Stat,  221),  entitled 
*'An  act  to  aid  in  the  construction  of  tel^raph  lines,  etc.,*'  and 
the  acts  tmiendatory  thereto,  neither  confers  upon  such  person 
the  benefits  and  privileges,  nor  subjects  him  to  the  burdens  and 
restrictions  of  that  act,  because  he  is  not  a  telegraph  company 
organized  under  the  laws  of  one  of  the  States.    603. 

2.  Same. — The  words  **any  telegraph  company  organized  under  the 

laws  of  any  vState,"  used  in  the  act  of  1866,  were  used  advisedly, 
and  with  a  recognition  that  they  did  not  include  a  "person"  or 
an  individual.     76. 

TEMPORARY  CLERKS,  TRANSFER  OF.     Bee  Civil  Skrvicb,  3. 

TESTIMONY.     Bcc  Compulsory  Testimony. 
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TONNAGE  TAX. 

1.  Collected  in  Porto  Bioo. — ^The  tonnage  tax  collected  in  Porto  Rico 

under  section  14  of  the  act  of  June  26,  1884  (23  Stat,  67),  as 
amended  by  section  11  of  the  act  of  June  19, 1886  (24  Stat.,  81), 
should  be  so  deposited  as  to  be  available  for  the  maintenance 
in  part  of  the  Marine-Hospital  Service.     122. 

2.  On  Foreign  Cable  Sliip. — A  British  cable  construction  steamship 

engaged  in  its  legitimate  business,  arriving  at  Honolulu  from  a 
foreign  port,  is  not  a  vessel  engaged  in  trade  within  the  mean- 
ing of  section  11  of  the  act  of  June  19,  1886  (24  Stat,  81),  and 
therefore  is  not  subject  to  the  tonnage  tax  provided  for  in  that 
section.  597. 
TBADE-MABX. 

1.  Entry  of   Goods   Bearing  Foreign  Trade-Mark. — The  importation 

into  the  United  States  of  an  article  bearing  the  genuine  trade- 
mark of  the  maker,  by  an  importer  who  is  not  the  owner  of 
the  trade-mark,  is  not  forbidden  by  section  11  of  the  tariff  act 
of  July  24,  1897  (30  Stat,  207),  although  such  trade-mark  has 
been  properly  registered  in  the  United  States  and  all  rights 
thereunder  have  been  transferred  and  belong  to  another  party. 
^1. 

2.  Same. — ^The  purpose  of  that  section  is  twofold — ^to  protect  the 

domestic  manufacturer  against  encroachment  upon  his  trade- 
mark and  the  public  from  the  imposition  of  imported  articles 
assuming  domestic  names.  It  is  the  simulation  or  counterfeit, 
and  not  reality  or  genuineness  at  which  the  section  is  aimed.     lb. 

TBAKS-SHTPMENT  OF  AlilEN  PASSENGERS.  See  Head 
Tax,  2. 

TBEASXnEtY  DEPABTMEIH?. 

1.  Collection  of  Duty  on  Ooode  Prohibited  ftrom  Entry. — The  Treasury 

Department  is  not  required  by  the  statutes  to  levy  and  collect 
duty  or  ita  equivalent  on  goods,  the  importation  of  which  is 
specifically  and  al)solutely  prohibited.     556. 

2.  Collection  of  Bntiee  when  Forfeiture  Prevails. — There  is  no  author- 

ity for  the  practice  of  the  Treasury  Department  to  exact  duties, 
when  forfeiture  prevails,  only  in  those  cases  which  arise  under 
section  32  of  the  tariff  act  of  July  24,  1897  (30  Stat,  211,  212), 
and  not  in  other  customs-revenue  cAses  involving  forfeiture.     1. 

3.  False   Labeling  or   Branding  of   Dairy  and   Food   Products. — The 

Department  of  Agriculture  and  the  Treasury  Department  have 
no  jurisdiction  or  power  under  the  act  of  March  3,  1903  (32 
Stat,  1157),  to  prevent  or  punish  the  false  labeling  or  branding 
of  dairy  or  food  products  after  they  have  passed  the  customs- 
house  and  are  delivered  to  the  owner  or  consignee.     675. 

4.  Lead  Bullion — Assay. — While  paragraph  181  of  the  tariff  act  of 

July  24, 1897  (30  Stat,  166),  which  imposes  a  duty  on  imported 
lead  ores,  contemplates  the  determination  of  the  quantity  of 
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metal  in  the  ore  by  assay ,  by  paragraph  182  of  that  act  the 
determination  of  the  quantity  of  metal  contained  in  imported 
lead  ballion  is  to  he  by  official  weighing  only,  and  the  applica- 
of  assay  to  lead  bullion  under  the  current  Treasury  regulations 
for  bonded  smelters  and  refiners  is  without  warrant  of  law.    45. 

5.  Same — Brawbaek. — The  Attorney-General  declines  to  modify  the 

views  and  conclusion  expressed  in  his  opinion  of  May  15,  1902 
(ante,  p.  45),  that  paragraph  182  of  the  tariff  act  of  July  24, 
1897  (30  Stat,  166) ,  requires  the  quantity  of  metal  contained  in 
imported  lead  bullion  to  be  determined  by  official  weighing 
only,  and  that  the  application  of  assay  to  lead  bullion  under 
the  current  Treasury  regulations  for  bonded  smelters  and  refiners 
is  without  warrant  of  law.    569. 

6.  Same. — The  statutory  {percentages  of  refined  metal  for  exportation 

may  not  properly  be  made  up  of  **such  portions  of  metals  as  the 
importer  may  determine."     Ih. 

7.  Treasury  Bepartment  Gironlar  No.  62. — Circular  No.  52,  Bureau  of 

Immigration,  Treasury  Department,  issued  May  10,  1902,  pro- 
viding that  duly  registered  Chinese  laborers  seeking  admission 
to  the  United  States  after  temporary  absence,  under  Article  II 
of  the  treaty  of  1894  between  the  United  States  and  China,  must 
prove  that  some  one  of  the  conditions  mentioned  in  that  article 
exists  at  the  time  of  application  for  readmission,  is  warranted 
l)oth  by  the  treaty  with  China  and  by  the  existing  laws  of  the 
UnitcHl  States.  91. 
See  aim  Sbc'retary  of  the  Treasury. 

TREATY. 

Article  II  of  the  Treaty  with  China  of  Beoember  8,  1894  (28  Stat, 
1210) — Gertiflcate  of  Biiability. — As  heretofore  held  by  this 
Department  (21  Opin.,  357;  23  Opin.,  545),  Article  II  of  the 
treaty  with  China  of  1894  displacetl  the  provisions  of  section  7 
of  the  act  of  1888  (25  Stat.,  476),  with  regard  to  the  certificate  of 
disability  which  must  be  presented  by  a. registered  Chinese 
laborer  returning  to  the  United  States  after  an  absence  of  more 
than  one  year.     544. 

UNITED  STATES. 

1.  Jnriadiotioii  of  State  Harbor  Commiseioners—  U.  S.  Navy-yard  at  Nor- 
folk, Va. — The  State  of  Virginia,  through  its  legislature,  having 
duly  relinquished  jurisdiction  over  the  lands  belonging  to  the 
United  States  at  the  navy-yard  at  Norfolk,  upon  which  it  is 
proposed  to  constnict  a  dry  dock,  the  State  board  of  harlx)r 
commissioners  for  the  port  of  Norfolk  and  Portsmouth  is  with- 
out authority  to  re<iuire  the  submission  to  and  approval  by  it  of 
the  plans  of  the  contemplattnl  improvement,  although  such  im- 
provement l3e  within  the  harbor  line  established  by  that  board. 
The  authority  of  the  United  States  over  that  harbor  is  para- 
mount and  al)solute.     50. 
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2.  Belease  of  CrniMr  Oalveston  from  FoBBesBioii  of  State  Court — The 
Attorney-General  (iefern  answering  the  question  as  to  the  right 
of  the  Secretary  of  the  Navy,  under  the  direction  of  the  Presi- 
dent, to  employ  the  military  forces  of  the  Government  to  obtain 
possession  of  the  cruiser  Oalvestorif  in  course  of  construction 
under  contract  with  the  Wm.  R.  Trigg  Company,  of  Richmond, 
Va.,  which  company  has  gone  into  the  hands  of  a  receiver 
appointed  by  the  chancery  court  of  Virginia,  for  the  reason  that 
a  method  of  procedure  in  such  cases  is  provided  for  by  section 
3753,  Revised  Statutes,  and  occasion  for  the  exercise  of  thin 
power  is  not  likely  to  arise  if  the  stipulation  authorized  by  that 
section  is  filed.     679. 

8.  Same. — No  instrumentality  of  the  Federal  (tovemment  may  be 
taken  into  custody  and  held  under  any  adverse  authority  what- 
ever. This  applies  as  well  to  an  instnimentality  in  process  of 
creation  as  to  one  already  completed.     76. 

4.  Same. — The  United  States  is  entitled  to  the  undisputed  possession 

aqd  control  of  its  projx^rty  and  of  property  in  which  it  is  inter- 
esteil  to  the  extent  of  that  interest,  and  this  possession  and  con- 
trol are  exempt  from  the  process  of  every  court.     Ih. 

5.  Same. — The  word  "stipulation,"  as  used  in  section  3763,  Revised 

Statutes,  denotes  an  undertaking  in  the  nature  of  bail,  and  is 
analogous  to  the  "  Htii)ulation  for  value"  under  present  admiralty 
prat!tice,  the  measure  of  the  (Tovernment's  obligation  l)eing 
limited  in  section  3754,  Revised  Statutes,  to  "the  value  of  the 
interest  of  the  United  States  in  the  property  in  question."     lb. 

6.  WirelesB  Telegraphy — International  Agreement. — The  Ignited  States 

have  power,  either  alone  or  in  c()()i)eration  with  other  coun- 
tries, to  impose  conditions  upon  the  operation  of  any  wireless 
telegraph  system  which  conveys  messjiges  to  or  from  the  United 
States.     100. 

7.  Same — Begnlation  of  Commerce. — Such  transmission  is  commerce, 

and  the  power  of  the  United  States  to  regulate  commerce  and 
to  preserve  the  territorial  integrity  of   this  country  does  not 
depend  upon  the  means  employed,  but  upon  the  end  attained. 
lb. 
See  also  State  Cessions  of  Land  to  1\vitei)  States. 
UNITED  STATES  COlCMISSIONEItS. 

1.  Compensation — ^Isene  of  Search  Warrants. — Although  no  compensa- 

tion is  providetl  tlierefor,  it  is  the  duty  of  United  States  com- 
missioners to  issue  search  warrants  in  internal-revenue  caset 
when  properly  applieil  for.     685. 

2.  Same. — Section  3462,  Revised  Statutes,  providing  for  the  L**sue  of 

these  warrants,  does  not  state  all  that  must  be  included  in  the 
application  therefor.  The  fifth  amendment  to  the  Constitution 
provides  that  *'no  warrant  shall  issue  but  u|X)n  probable  cause 
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supported  by  oath  or  afl&rmation,  and  particularly  describing  the 
place  to  be  searched  and  the  person  or  thing  to  be  seized.'*  Ih. 
8.  Same. — If  a  United  States  eommiesioner  refuBOB,  on  proper  appli- 
cation,  to  issue  a  search  warrant,  the  facts  may  be  brought  by 
petition  or  otherwise  to  the  attention  of  the  court  appointing 
such  recusant  officer  for  such  at^tion  as  it  deems  proper.     Ih, 

mSUTBD  STATES  COTTBTS.     See  Letters  Rogatory. 

UJSnTED  STATES  STTPBEME  COTTBT  REPOBTS. 

1.  Distribution.— Section  1  of  the  act  of  July  1,  1902  (32  Stat,  630), 

entitled  "An  act  for  the  further  distribution  of  the  reports  of 
the  Supreme  Court,  etc.,"  authorizes  the  distribution  of  the 
official  editimi  only  of  thoSe  reports,  together  with  reprints  of 
of  such  earlier  volumes  as  are  out  of  print  or  otherwise  difficulC 
to  procure.     106. 

2.  Same.-^A  reprint  distinguished  from  a  new  edition.     Ih, 

8.  Same — Circuit  and  BiBtriot  Judges. — Under  section  2  of  that  act  the 
circuit  and  district  judges  are  authorized  to  select  the  editions, 
whether  official  or  otherwise,  for  their  respective  courts,  pro- 
vide<i  that  no  volumes  of  the  reports  have  been  previously  fur- 
ni8he<i  suc;h  court.     Ih. 

4.  Same. — The  right  of  selection  is  limited  to  judges  of  the  circuit 

and  district  courts,  and  does  not  extend  to  the  other  distributees 
mentioned  in  section  2.  It  is  also  limited  to  the  copies  to  be 
supplied  for  the  courts,  and  does  not  include  reports  intended 
for  the  individual  use  of  the  judges.     Ih.    • 

5.  Same — By  whom  Furnished. — The  copies  to  be  distributed  under 

section  3  are  to  be  furnished  by  the  publishers  of  the  official 
reports.     Ih. 

6.  Same — ^The  Digest. — By  section  4  the  digests  are  to  be  distributed 

to  each  judge  or  other  official  entitled  to  receive  the  decisions, 
either  under  the  act  of  July  1,  1902,  or  prior  legislation.     lb. 

UNOFFICIAL  SEBVICE.     See  Consuls. 

VESSELS. 

American  Vessel  f^om  Philippine  Islands — Entry — Manifest. — An 
American  vessel  in  ballast,  arriving  in  March  or  April,  1902,  at 
Port  Townsend,  Wasli.,  from  Manila,  did  not  arrive  from  a  for- 
eign port  and  was  not  engaged  in  the  coasting  trade  within  the 
meaning  of  the  laws  requiring  the  making  of  entry  and  the 
sending  of  a  copy  of  the  manifest  to  the  Auditor.     27. 

VIRGINIA  STATE  BOABD  OF  HABBOB  OOBOOSSIONEBfl. 
See  JuRisDicmoN,  3. 

WAR  DEPARTMENT. 

1.  Authority  of  Chief  Clerk  to  Sign  Bequisitions. — The  act  of  March  4, 
1874  (18  Stat.,  19),  authorizing  the  Secretary  of  War,  when 
temi)orarily  absent  from  the  Department  because  of  illness  or 
from  other  cause,  to  diret't  his  chief  clerk  to  sign  re<iuisitions  on 
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the  Treasury  Department,  is  not  superHtnled  by  the  act  of  March 
5, 1890  (26  Stat.,  17),  which  provides  for  an  Aesistant  Secretary 
of  War.  646. 
8  Same. — During  the  temporary  absence  from  the  Department  of 
both  the  Secretary  of  War  and  his  assistant,  the  Secretary  is 
empowered,  under  the  act  of  1874,  to  authorize  the  chief  clerk 
of  the  Department  to  sign  requisitions,  etc.,  that  act  being  still 
in  force,  at  least  within  the  limited  scope  here  stated.  76. 
8.  Oovemment  for  Fhilippine  Ifllands. — Under  the  instructions  of  the 
President  to  the  Philippine  CJommission  of  April  7,  1909,  and 
the  Executive  order  of  June  21,  1901,  the  powers  and  duties 
thereby  confemnl  upon  tH^  Commission  and  the  civil  governor 
were  to  be  exercised  under  the  direction  and  control  of  the 
Secretary  of  War,  and  the  act  of  July  1,  1902  (32  Stat,  691),  in 
ratifying  and  approving  the  instructions  and  order  refern^d  to, 
continued  this  relation.  The  reasonable  inference  is,  therefore, 
that  until  otherwise  provided.  Congress  intended  that  the  gov- 
ernment for  the  Philippine  Islands  should  be  reganle<l  as  a 
branch  of  the  War  Department.  634. 
4.  Same. — Penalty  Envelopes. — The  i)enalty  envelopes  used  for  the 
transmission  of  official  mail  from  those  islands  should,  accord- 
ingly, l)ear  the  indorsement  of  the  War  Department.  76. 
^e  also  Secretary  op  War. 

WAR  EMEBGENCT  EMPLOYEES.     Sf'e  Civil  Service,  2. 

WAB-REVEKtJE  ACT.     See  Internal  Revenle,  5. 

WTBEIiESS  TELEGRAPHY. 

1.  International  Agreement — The  Unite<l  States  have  power,  either 

alone  or  in  cooi)eration  with  other  countries,  to  impose  condi- 
tions upon  the  operation  of  any  wireless  telegraph  system  which 
.  conveys  messages  to  or  from  the  Unite^l  States.     100. 

2.  Same — Begnlation  of  Commerce. — Such  transmission  is  commerce, 

and  the  power  of  the  United  Statics  to  regulate  commerce  and 
to  preserve  the  territorial  integrity  of  this  country  does  not 
depend  upon  the  means  employed,  but  upon  the  end  attained. 
lb. 
WORDS  AND  PHRASES. 

1.  '*A11  Employees  of  the  CenanB  Office." — The  words  ''all  employees 

of  the  Census  Office"  in  section  5  of  the  above-named  act  can 
not  be  held  to  apply  to  special  agents  or  other  iield  employees 
who  may  be  temporarily  assigned  to  service  in  the  Census 
Office.     78. 

2.  "Any  Telegraph  Company  Organised  under  the  Laws  of  any  State.'*— 

The  words  "any  telegraph  company  organized  under  the  laws 
of  any  State,"  used  in  the  act  of  July  24,  1866  (14  Stat.,  221), 
entitled  '*An  act  to  aid  in  the  construction  of  telegraph  lines," 
etc.,  were  used  advisedly,  and  with  a  recognition  that  they  did 
not  include  a  ** person"  or  an  individual.     603. 
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8.  "Ib  AuthoriBed." — The  words  "t«  authorized^ ^  contained  in  that 
provision  of  the  river  and  harbor  act  of  June  13,  1902  (32 
Stat.,  342),  which  confers  upon  the  Secretary  of  War  the  power 
to  purchase  or  build  a  dredge  for  use  in  harbor  improvement 
and  maintenance  in  Lake  Erie,  while  equivalent  to  the  word 
**may,'*  are  used  in  a  mandatory  sense  and  are  binding  uxKjn 
the  executive  whose  duty  it  is  to  carry  them  into  effect.     594. 

4.  "May/'^The  word  "may  "  in  rule  9  of  the  Civil  Service  Regula- 

tions vests  a  discretion  in  that  Commission.  The  question  of 
reinstatement  is  one  of  administrative  discretion,  and  is  not  to 
be  granted  except  when  consistent  with  the  interests  of  the 
public  service.     103. 

5.  "May." — While  **may  "  in  any  statute  is  onlinarily  to  be  construed 

as  "shall "  or  "must"  when  public  rights  or  interests  are  con- 
cerned, yet  the  construction  depends  upon  the  context  of  the 
statute,  the  test  being  the  intent  of  the  l^slature.     594. 

6.  "Pending  settlement"  may  mean  more  than  "pending  payment;" 

it  may  include  ascertainment.     637. 

7.  "Settlement." — The  w^ord  "settlement"    in    legal  use  embraces 

both  ideas — the  idea  of  discharging  an  obligation  by  payment 
and  the  idea  of  arrivinjjf  at  its  amount  by  ascertainment  and 
adjustment.     637. 

8.  "Stipulation." — The  word  "stipulation,"  as  used  in  section  3753, 

Revised  Statutes,  denotes  an  undertaking  in  the  nature  of 
bail,  and  is  analogous  to  the  "stipulation  for  value"  under 
present  admiralty  practice,  the  measure  of  the  Government's 
obligation  being  limited  in  section  3754,  Revised  Statutes,  to 
"  the  value  of  the  interest  of  the  United' States  in  the  property 
in  question."     679. 

9.  "Vested" — "Vested  in  Possession  or  Enjoyment." — ^There    is    no 

distinction  in  tlie  meaning  of  the  t^rms  "vested"  in  the  first 
paragraph,  and  "vested  in  possession  or  enjoyment,"  in  the 
fciocond  paragniph  of  section  3  of  the  act  of  June  27,  1902  (32 
Stat.,  40(5),  which  provides  for  the  refunding  of  taxes  paid  upon 
legacies  and  be(iuests  for  religious  uses,  eta,  under  the  act  of 
June  13,  1898  (30  Stat.,  464).  98. 
10.  Same. — The  two  expressions  should  be  given  their  technical 
legal  significance  in  each  paragraph.  The  words  "vested  in 
possession  or  enjoyment"  do  not  imply  an  actual  phj'sical 
possession,  but  mean  merely  that  the  contingency  had  been 
removed  prior  to  July  1,  1902.     lb. 
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